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MOTIONS AND MATTERS

of this jury.

(The following takes place outside the pregénce of the
jury.)

(Photographs marked State's Exhibit Nos. 1, 2 and 3 for
identification.)

THE COURT: i might have aéked the question, if not,_is

there anything concerning the manner or method of selection of

_the jury from the State?

MR. HOLLIDAY: Nothin' from the State, Your Honor.
THE COURT: Any from the defense?
MR. POOLE: No, sir.

THE COURT: Alright, thank you. Yes, sir, we have a

' pretrial motion?

MR. HOLLIDAY: And, Judge, just briefly somethin' that
that the State would like to put on the record before we begin
the trial, Judge. 1It's the State's position that these are

trafficking third offensés on cocaine and the crack charges,

Judge. He has prior convictions from ‘1997: trafficking crack

cocaine and 2008 PWID marijuana. Judge, it's our position

that while he was incarcerated that when he was released would

be within the 10-year period so 'this would beva third offense.

Judgé, an offer was made to plea to trafficking first offense

which carry 3 to 10, that offer has been rejected.
MR. POOLE: Your Honor, what, the last part of what
Mr. Holliday said is true but as far as what the the the level

20
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MOTIONS AND MATTERS

of offense I would ask that we .-- the Court defer méking a
decision on that until we've had time to thoroughly discuss it
either later on in the trial or at the end of the trial if
necessary, ---

THE COURT: Okay.

MR. POOLE:  --- okay?r

THE COURT: Alright, even if they're éfe third are to be
considered third offenses, that fact would not come oﬁt during
fhe course of the trial, ---

MR. HOLLIDAY: It's -- no,zsif, Your Honor, I I just ---

THE COURT: --- you know. ‘Okay, so we we can decide on

‘that because it might be jﬁéi an academic discussion 'cause if

he's not. found guilty of these charges ---

MR. HOLLIDAY: Yes, sir, and I ---

-THE COURT: ~--- doesn't care if it's the tenth 6ne.
MR. POOLE: Yes. ‘

THE COURT: Okay. Alright.

MR. POOLE: Okay, may it please the Court.

THE COURT: Um-hum. |

MR. POOLE: Your Honor, I have a motion to suppress with
regard to Indictment Number 10-GS-42-2216, that's the
trafficking in methamphetamine charge. By way ofkwhat I
anticipate the State to show is that on November 5th 2009 a
CRI was -- who is working with the county narcotics department

had made arrangements for the delivery of certain of marijuana

21
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MOTIONS AND MATTERS

to a particular place and one Keith Johnson was the individual
who the CRI was dealing with. The facts would, as developed

by the State, would show that Mr. Mack and Mr. Johnson came to

" the particular scene where the CRI was waiting in an Acura

automobile. The CRI was there in what was called a "Dually"
truck, it's one of those Ford or Chevrolet, I don't know,

they've got the wide axle in the'back and there was. some

.discussion and the law enforcement came in at a particular

time and made the arrests of Mr. Mack and the other individual
Keiéh Johnson, handcuffed them and basically taken into
custody and placed either on the éidewalk or in thé patrol .
car.t-After that.law enforcemen£ went to the Acura and in the
incident repoft it says inventoried it, quote/unquote, and
found‘underneath or within a console the methamphetamine that
Ifm.talking about. I.would‘;ike, if*I may, to submit into the
record, this thié is what was prepared by Mr. Mack and he has
asked and I have agreed to present this to the Court, he's
filed it with the clerk of court on August 16th 2012, I would
ask that it be marked as~Plaintiff's Exhibit for purposes of
this motion and made part of tﬁe record.

{Whereupon, counsel handed thé document to the Coﬁrt.)

THE COURT: Alright, we'll, uh, ---

|
" MR. POOLE: The ---
THE COURT: --- have this marked as the defense exhibit

to the motion and it pertains -- now it doesn't only pertain

22
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MOTIONS AND MATTERS

‘to the crack cocaine, doesn't pertaiﬁ to the marijuana or the

cocaine charge.

MR. PQOLE: That's correct, Your Honor.

THE COURT: Okay. Alright.

(Motion to suppress marked Defendant’'s Exhibit No. 1 for
identification.)

MR. POOLE: So it's ouﬁ position that the the the crack

. cocaine, methamphetamine should not come into evidénce, should

beasuppreSsed'becauSé the defendant was away from the. car,
there was no threat to any law enforcement officers, he was

not near the vicinity of it and that it was a warrantless

~d:slea.z-:zfl‘l:;che -- and thét}s proﬁiﬁifediéf éodiée'byAthé FoQi£ﬁ_“

Amendment and I would like to submit for the Court's referral
the case of Arizona vs. Gant, cite is 556 U;S. 332 129 Supreme
Court 1710; a copy of th;h I have here. ‘I would ask the
Court to take'thét,caseias an apposite, if.nét.contrélling
case on this issue. I have oﬁe éopy if the Court wishes to
have it. |

THE COURT: I do.

MR. POOLE: You got it.

(Whereupon, counsel handed the document to the Court.) .

THE COURT: Thank you, sir.

MR. POOLE: Yes, sir. And of course that case refers
back'tb the line of cases that begin with Chimel, - it discusses
and distinguishes the Belton case, talks about the Be;ton‘case

23
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MOTIONS AND MATTERS

ana and others, so basically a warrantless sear¢h'shouldn't
come in and we re --- rely upon Arizona vs. Gant and pripr
decisions.

MR. HOLLIDAY:; Thank you, Your Honor. Judge, basically,s
I don't thiﬁk we're in any diéagreement on the the fapts at u

least with regards to this motion. ' The -- basically the way

_this'went down is a an individual drives up in a Dually truck,

he's got a gquantity of marijuana in that vehicle, this

defendant and co-defendant arrive in a,separatelAcufa vehicle,

they'get‘éutta that car, get into the‘truck, that;s when the
bust is made while they'relinrthe truck., Obviously the drugs
that are found in the truck are notAa:parta this motion but
the the coca;ne and the marijuana are‘found in the Dually
truqk. i believe. what the basis of ;his motion is the cféck
cocaine which was ‘found in thgﬂ?enter console of the Acura
which the defendant drove‘to.this location and, Jﬁdge, 6ur'our
argument would be that under the inevitable discovery rule |
both the defendant,and the co-defendant who drove‘tha£ vehicle
were taken into custody and ﬁhe carhwould have had to been
inventoried and towed at that point, the officers couldn't:
simply left it out there in the parking lot and due foi
inevitable discovery those items would eventually been found
and that would_cure any potential defect of any warrantless
search that may have occurred but again, Judge, our'positioq‘

is that that was an inventory of the vehicle and that

24
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suppression is nof not warranted ih this case.

THE COURT: And the State dées not wish to offer
testimony?

MR. HOLLIDAY: Well, Judge, the the State would be happy
to put up testimony. I I don't believe the facts are in

dispute but but the officer's here and we can put him up on

the stand if if need be.

MR. POOLE: Your Honor, I think where the methamphetahine
was found . is important. I'm ---
MR. HOLLIDAY: 'Yes, sir, we'll we'll -- Your Honor, in

that case the State would call Paul Norris with the

" spartanburg County Sheriff's Office.

THE COUﬁT: Sir, just,comé-right on up and let-ﬁhe clerk
swear you in.' L _
PAUL ANTHONY NORRIS, having been
first' duly sworn, testified as follows:

DIRECT 'EXAMINATION BY MR. HOLLIDAY:

Q. Mr. Norris, can you please state your name for us.

A.  Paul Anthony Norris.

Q. And where are you cutrently employed?

A. I;m employed with the Spartanburg County Sheriff's
Office.

Q. And on November 5th of 2009 were you employed in that
same capacity, uh, ---

A. Yes, sir, I was. -

25
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Q. And what did'yoﬁ do for the sheriff's office?
A. At the time I was a narcotics investigator.
Q. . You were involved in the arrest of Mr., a Ricky Mack

seated here in the courtroom today?

"A. Yes, sir, I was.

And 'you were'present at the scene on November 5th 20092

Q.

A. Yes, sir, that's correct.

Q. Can you just briefly tell ﬁs'how that came to be. |
A, '

We had some information in reference to the CRI provided

in reference to a a delivery was to take place for some

marijuana that had already been previously set up. We
conducted surveillance of that area, two individuals showgd‘

up, were later divi -- 1atei-idéntified as a Ricky Mack and

. Keith Johnson, individuals got.into thé truck with CRI where

the marijuana was located. After that take down wasidone.on

the truck where two individuals were located in the vehicle,

Mr. Mack was in the backseat of the truck, Mr. Johnson the
other suspect was located in the front passenger seat. As

soon as that occurred we sepérated both of 'em, they're both

"detained, one was put on the corner or on the sidewalk, the

other one was I think put back in the patrol car. At that
point in time, neither one of 'ém was being cooperative in
reference to the investigation of what was goin' on so-that

point in time we located the marijuana inside the vehicle,

also upon searching the the truck located a quantity of pot or’

26
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MOTIONS AND MATTERS"

cocaine in the backseat where Mr. Mack was at, also some cash,
U.S. currency on Mr. Mack and also up under the, think, I

think center console, I believe it was the front seat then

" upon inventoryin' of the vehicle where Mr. Mack was observed

drivin' to the location in the center console there was a

cookied shape which tested positive for crack cocaine.

¥

Q. 'The -- now you you said that you -- can you -- just what

drugs were found in the we we call it a‘Dually truck,

S

what kinda --- )

A, It's --—-

Q - drugsvwgré‘fpund in -——~

A, --- iéfé"afbually - -

Q. ’-—“thexDually tfuck?.~

A --- pickup truck. The mariﬁuana waé inzthe Dually pickup

truck and then the,the powder cocaine was in the backseat in
like a a pouéh or purse, I'think'we called it a purse in the
repoit;' |

0. And so you,you placed the two individuals Mr. Mack and
Mr. Johnson'uhder"arrest?

That's correct.

And at that point you then proceeded to the Acura.
That's.correct. ' |

Why did you brocéed to the Acura?

For one, we knew that those sets the mode that they
arrived in 'cause we observed them both getting out of the car

21
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and going into the truck and then once they were;arrested we
knew we just gonna.haﬁe to tow it so we wanted‘iﬁ to be
inventoried before it was towed.

Q. And I'm I'm gonna show you, wanna show you these three

photographs, ask if you can identify those for us.

A. Yes, sir, it looks like the center console of the

vehicle, it was an Acura if I'm not mistaken, that was driven
there and that would be the center console of the vehicle and
inside the con;ole was what we located was a plastic.wfap,
inside the plastic wrap is what Qe believed at fhe time to be
crack cocaine.

Q.  Now the the éenter console had a latch over it, you did

have to unlatch: ---

A. That's correct, it was.
Q. ;Sq‘it it was not --- B
A. It wasn't -- it was not just viewable by opening up the

door looking in there, there's actually a latch or a a cover,

if you will, that you woulda had to open up and look inside.

- Q. But in in a normal course of inventorying a vehicle,

would yoﬁ_check inside the center console?

A, Yes, you need to makg suré there'ls aﬁy,valuables and try
to write down the invehtory with when it was.towed.

Q. Your Honbr, I have these marked State's Exhibit 1, 2 and
3 for the<pu£pbses_of this hearing and and again, Investigator

Norris, youvyou said -- can you identify where those pictures

28
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came from.

A, Those were pictures tﬁat we took at the scene on November
I believe itlwas the 5th.

Q. And’thosé are photographs of the the vehicle‘which the

defendant —-—-

A. ° Yes, sir, --—

Q. -—-- drove -=--

A --- that's ---

Q. -—= up - ‘

A,  --- correét:

Q. Okay. I have nb further qgéstiéns. Please answer any

questions the defense might have.

THE COURTi LSo<you're ﬁust'gohnafmark those. for
identification? '

MR HOLLiDAY: Well, Judge, at this point the State would

would -have to move these enteréd as part of the record for the

| purpose of this hearing.

MR. POOLE: "No objection.
~THE COURT: Without objection be parta the record ---
MR. HOLLIDAY: Yes.

THE COURT: --- for this hearing.

CROSS—-EXAMINATION BY MR. POOLE:

Q. Investigator Norris, so when you went over to the Acura
and started looking around in it, Mr. Mack was already under
arrest, wasn't he?

29




10

11

12

13

14

15

16 |

17

18

19
20
21
22

23

24

25

MOTIONS AND MATTERS

A.

he?
A.

car,

Yes, sir, he was. .
And he was handcuffed, wasn't he?.

Yes, sir, he was.

~And he was a far distance from ﬁhe automobile, wasn't

He was actually in between his Acura and then maybe one

one car. length over in the parking space from where the

truck was at. 4‘ oo .

Q.
area
A.
Q.
A,

Q.

Okay, ana so that he was not within reach of any of the
of the interior ‘of the car, ---
No, sir, he was not.

--- is that right?

.That's-correct.

And no law enforcement officer was under the threat of

him obtéining a weapon or anything like that outta the car.

A.

Q.

that

A.

Q.
A.
Q.

No, sir, that's correct.
And so the safety of all iawvenforcement, the personnel

were there was, pretty good, it was safe ---

. Yes.

--- as far as .the car is concerned.
Yes, sir.

And yoﬁ said that, uh, it -- but you -- during the

process of inventorying the car let me ask you this: Ya had a

wrecker been called before the car was, quote;unguote,

inventoried.

30

15



16

10

11

12

13

14

- 15

16

18

19
20
21
22

23

24

25

MOT1ONS AND MATTERS

A. I can't recall.
Q. Did you make the call?
A. No} it was probably someone else 'cause at the point in

time I was most likely interviewin' either Mr. Mack or

Mr. Johnson at the ~--—-

Q. Okay.
A. --- time.
Q. . And you went to the car -where the console was, depréssed

the mechanism ‘that latches it and B}ought'the top of the

console up, ---

A. Yes, sir, that's what we had happen, yes.
Q. =--- is that what you did? - -
A.  Yes.

Q. And that's where inside. the console which was enclosed

wds where the methamphetamine was found, is-that right?

A. Yes, sir, the crack cocaine, yes.

Q. Alright.. Andﬂand you said this was part of an

inventory?

A. Yes, sir. Once once we know we gonna have to tow the

‘vehicle 'cause there was no'one gonna pick the vehicle up, we

need to go through the car, make sure there's any valuables,
anything like that prior to its be Being towed so we didn't
wanna -—-- |

Q. Well did ya ask Mr. Mack if someboay could come pick
up the car?

31
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A. At that point in time Mr. Mack was not cooperating in
investigation.

Q. Well had you not by that time run a a check to see who
owned the car? |

A. Assumin'.at that point in time I'm sure the tag was run
but I don't recall who had owned the car, no, sir.

0. And the car was not owned by him, is that right?

A. I -- at the later time I don't believe it was.’

Q. It was owned by hié sister. r

A. Someone; I'm not sure who it was.

0. Okay, so it could ﬁéve been, a call could have béen made

to the owner of the car to come get it thus not necessitating

v

‘the need for an inventory, f——

A. Yes, sir, that ---
--- am I right on that?
" Yes, sir, he coulda done that.
‘Alright, but that was not done.
'No, sir, not to my knowledge.

Q. And your te -- you further testified that during the
cburse of any routine inventory a search is made of various

portions of the interior of the car and the interior of

. compartments to see if there valuables there?

A. - Yes.
Q. - Okay, so YOu're looking for valuables?
A. Well, it coulda been CDs, coulda been anything, you just

32
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wanna make sure it's, if it's listed on a tow sheet, that way
if the vehicle was téwed to whatever lot, whoever was -- most
likely woulda -been the on call tow service, that's who we
would call unless it was épecified by the individual drivin'
the car, list it and that way it's not, if it gets towed and
that individual goes back picks it up that, Hey, I had a CD
player in here and or whatever it may have been.

Q. QOkay, well but with reference to a CD player‘that'é'

obviouslydvisible -

A. Yes, —-—-- ,
Q. --- is it?
A. ——— I ﬁeén,Ait'céﬁiaa-been-an§thing else in there as

"well, that's ---

Q. It's what I thought. You mention CDs, do you go --
you're not saying that during the,course of an inventory tﬁat
names of CDs are are listed.

A. No, sir. No, not at all.

Q. And, you know, isn't the -- isn't it the case thatiin‘a
and inventory and under these circumstances with law
enforcement involved that you actually do not gd and look for
what's inside the glove compartment, what's inside the console
and what's inside the trunk or any any any enclosed areas like
that, you don't really do tha£ every time, do you?

A. I -- most the time that we've always done it just to make
sure there's nothin' of value inside the car that =---

33
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Q. Well actually what you're doin' is looking for something
that's contraband or illegal, aren't you?

A. No, sir, I meah; you may wanna look at it that way but

Jit's tryin' to makeusure there's nothin' ofivalue~r~; ‘

Q. Well that's exactly what I'm trying to say, yes, sir, and

I think you understand what I am trying to say is that this

was actually a search instead of an inventory, do you agree
wifh me on that?

A. No, sir, I don't but I understand where you're comin'’
from but, you kpow, again, we're just doin' the inventory for
the vehicle.

Q. Okay, weli:how is it different than a seérch iflybu're
looking through the interior of an interior of a‘compértmént
in a cér?,

A. Again, it's just like, yeah, we just wanna make sure

there's nothin'’ of(valué inside the vehicle taken in.

Q. Okay, so the -- to ensure that there's nothing of value
and is that to protect the ownership rights of whomever the -—-
to whomever the property belongs to?

A, That would be the owner, whoe&er owned the car, whoever

drove that car to that location, where it was being towed ---

Q.  Okay, ---

A. --- from.

Q. --— so if you find sbmething valuable in thefe you write
it down.
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A. Yes, sir.
Q. Okayt How many timés durin' the course of a, qﬁote,

inventory,lend quote, inventory of a situation like this have

" you written down the nature of valuables and their owners?

A. I -- me peréonally?

Yes, sir.

Q .
A. i couldn't recall be'honest‘with you.
0 Well zero? ’v 5

A

More than zero. I mean, I've been here for thirteen

4 . : ) . 3
years, it's more .than once I'm sure.

Q. ~ Well you can recall “--

A,  Not —-— . oo TT

Q. -=-=~ some.

A.. =--- not thirteen years. I don't recail for after

thirteen years of law enforcement how many times I've actually

done it.

Q. Five?

A. Maybe five, maybe ten, maybé fifty, I I'll be honest so I
can't give ya a number,. |

Q. Okay; Alright. How many timés when you've done an
inventory had found out that a -—- an. object is of value and
you'ascertained who the owner Was; did you contact the owner
and say, We have this in such and such possession, in .our
possession ---

A. Well a lotta ---
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Q. --— or in the . possession of the towing company°

A. | Yes, sir, a lotta times what would be happen, what would

.happen that there's-spmething' of value,.it woulda been taken

into custody for evidence -- not for evidence but placed into

évidence for them to come pick up so in the case for instance

a year last April there was another car I had to tow, it was a
drug case and there was items, fishing items, fishiﬁg‘

. equipment, stuff like that that had to be taken outta thé car

B

. .drive the car away so it had to be inventoried and placed into

evidenéérénd so at later time they could come back and pick it

up.

MR. EOQLE: .That's all the Qﬁestions I havé,‘»'

!

" .THE COURT: Any redirect limited to what 'he went 'into?

.". MR. HOLLIDAY: ‘Just:brief redirect, Your Honor.

;REDIRECT EXAMINATION BY MR. HOLLIDAY

Q&J.'Investlgator, this car was in fact’ eventually towed is

that correct?

‘0.  And when it arrives at the sheriff's office-is it the

| routine practice of the sheriff's office impounding to search

a vehicle and make én inventory?

A. Yes. |
MR. HOLLIDAY: No further questions, Your Honor.
MR.- POOLE: Let me follbw uﬁ.
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RECROSS~-EXAMINATION BY MR. POOLE:

" Q. And is it not also the case that when towing companies

get automobiles or any type.of vehicle that they do their own

" inventory?

A.- I guéés it's up to their, Whatevér their péli;y\may be,
I'm'nét-sure.
0. Okayi . | { : | ;
“ THE COURT£v Thadk you#.sir, you may step down.
.(Whergupoﬁ}‘the:witﬁess left the sténd.) :
- THE COURT;‘ Any other»yitﬁesses on thisiiSSuéé
MR. HOLLIDAY: Nothin{;froﬁ«tne StatéLaY¢un,anor.

’;'f"THE"COG?TE”"Kiii@BEJW“Ybﬁ%héGé'aﬁ§"bi£éfibhéhtéwﬁh§fF¥’£6” '

© your position ohfthe inevitable. search?

MR. HOLLIDAY: No case law to present, Youf ﬂqnor,'but

Just brief‘argumeﬂt,

THE. COURT:. 'Alright.
MR. HOLLIDAY: Judge, I I I believe clearly had this

automobile not belonged to'these individualé andyhad‘éoﬁeone

. been there to to take that automobile, this:clearly would‘fe'

‘been a warrantless search. I -- Arizona v.. Gant‘ciearly

states that that the automobile excéption does not extend that

far. Had they been driving this vehicle it woulda been a°

different different occasion but but this was a vehicle they

arrived in the location and then they got outta the vehicle,
got in another car where the bust was made but, Judge, due to
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the fact the car was to be inventoried and it was ip'fact
inventoried, discovery of this'material crack cocaine would:be
ihevitéble, any taint of the'search, even if.it is a:a.search
for the 'officers it it's would be cured by,inevitabiiity of
discovery and, Judge, it's justlour position that aué to that,

suppression is not the appropriate remedy in this.case and we

_ we believe that the crack cocaine found in the, iﬁ”the Acura

would in fact be admissible.

MR. POOLE: What we're dealing here, four Honor, is with.
a very fundamental Fourth Amendment right and it it's
importént that the Court consider at{leaét the way we look at
the situation and.thgt is a’warrantless_search} It wo -- it .
was not necessary whatsoever td‘go‘into that console to. see.
what was in there, it it is in violation of'the -- any
expectation of privacy provisions and ali of the other stﬁff
that haﬁgs onto the Fourth-Amendment and again, I I invite the
Court's attention to the case that I have submitted, I

would -- what what is called an inventory is pretextural for

‘'what was really a search and a seizure. .

THE 'COURT: Alright, thank you very much. I will let you
know. Any other motions prior to lunch? |

MR. POOLE: No, sir.

MR. HOLLIDAY: No, sir, Your Hoﬂor.

THE COURT: Alright. I'm havin' the jury come back at.
12:30, why don't we come back'ét about twenty after one.
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MR; HOLLIDAY: Yes} s;r, Your‘Honof.

MR. POOLE: Okay, you're having thé jury -come back ét
1:307? | -

THE COURT: Um-hum.

MR. POOLE: Good, yes, sir, and we'll be back at twenty

"after one.

’THE COURT:. Yéaﬁ,'and the -- ya'll can sit back in the
gal;ery now wherever you'd like.

UﬁIDENTIFIED MAN: Okay, thank you.

THE CQURTi Alright, thank you,‘we'll step downi

(Whereupon, a récess was taken.)

iPhofograpHs maékééqsfate's Eéﬁiﬁig Nbé.'4; 5, 6,w7,78;
cell phone and purse mérked State's Exhibit No. 9 and drﬁgs
marked State's Exhibit No. 10 for identification.)

(Whereupon,'a-diSCussiOh was held off the record.j

THE COURT: Alright, we'll go back on the record. The
issue that was presented to the Court was the exclusion of the
trafficking in cocaine - 1I méan, trafficking inlcréck
éubstance based on the unlawful, aﬁ allegation of'a unlawful
search. Basing -- I am not going to grant the motion. I'm
not granting the motion 'cause I do believe that the State has
met its burden by a preponderance of the evidence of
establishing that an inventory search would have resulted in
that particular compartment:of the car being looked at and
examined so I've got two céses that I happen to probably have

39




10
11
12
13
14
15
16

17

18-

19

20

21

22

23

24

25

MOTIONS AND MATTERS

ieft on my desk that I will -- that I reviewed but left on my
desk that I will supplement the record‘Qith later and give
ya'll the cites so that we will, so that those'll be, so
we'll have those in the record but I believe that -- I'm I'm
not Qoing to grant the motion, I believe the State's met its
burden oﬁ on thét search. Okay, anything else before we bring
the jury béck? |

| MR. PbOLE: Jﬁst that the record note my exception to the
Court's.ruiing.

" THE COURT:' I think yoﬁ're very, very protected on the
record.with the the arguments been presented, the plaintiff's
document that was admitted into eviden;e ior.purposes of the
métion.i think you're protected yes;‘sir. Anything“else
before we‘bring the jury back?

MR. HOLLIDAY: No, sir, Your Honor.
THE COURT: 1Is is that other witness Mr._Ori gonna be
with us?

“MR. HOLLIDAY:"Sii, as of this point we have nop‘located
him, I-do not plan to mention any portion of his testimony in
my opening. Should we find him befqre the rest of the State's
case, I would plan to introduce his testimony but obvicusly we
will not make any mention of any hearsay statements that he
would put forth in his testimony unless he's here.

THE COURT: Okay.
MR. POOLE; I I1I lost —- I was busy speaking to my
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client, would -- could -- you mind repeating thét, -
'MR. HOLLIDAY: Uh, ---
MR. POOLE: =--- Mr. Holliday? A
Mﬁ. HOLLiDAY: -—- yeah, the the confidential informant

in this case is not present ‘in the courtroom. At this time

the State while we do still intend to call him if he -- if we

-can locaté him before the the rest of the State's case, we

will not make mention of any hearsay testimony. that would have

"been introduced had he been present.

THE!COURT: Okay."Alright,‘let's bringfthe jury'in.

KThe f&llowing takes place in the preéénée of the jury.)

,THE>COURT: Madam fofewémaﬁ, ladies and gentlemen of the
jury,>we'ré.now ready to begin the trial of the State of
Sou -—"of the State of South Carolina vs. Riqky MacklA.Before
we actually begin the presentation of the evidence, I need for
you to be sworn in as jurors so please stand and raise your
right hand, listen to the clerk of court. . .

(Whereupon, the jury was sworn.) |

THE CLERK: Thank you. -

THE CO&RT: Thank you may be -seated. Ladies and
gentlemen, again, this is the case of the State of South
Carolina vs. Ricky Mack defendant.and before we begin this
trial T want to tell you that this trial probably Qill‘be
different from what you might expect. Many people have not
had the chance to attend an aétual court session as you're
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doing now and may think froﬁ_watching televisions or moviés'or
reading books that trials are always full of high drama,
intense action and riveting cirpumstanqes; Now while all of
these things may be true at gimes this trial, however, is not
for entertainment, it is a fundamental parf oflogr Democracy,
a search for the trutﬁ an effort to make sufg that justice is
done befqre'the pa;ties that are §;esently‘before the Cou;t
andlsearqhi@g for ﬁhé truth‘apd making sure‘that justice is
done is often slow, déliberate and repetitivé, just the
6pposite‘of wha£ you may>have seen onltelevision or in movies
or fead about inrbooks. Tbis.qouftroom is a place of honor
dedicated to éhg protection and prgse:vation of Qitizen's
rights through what many ha;e called the}grgatest justice
system ever created. The attorneys that are appearing before
you or advocafes for the parties that they répreSent buf first
and foremost"they ére officers of the COu;t sworn to uphold
the integrity'and fairpeSS‘of oﬁr judiciél‘system and to‘help
you in a search‘for the truth. You should expect them to be

professional, competent and ethical in the representation of

~their client's interest but remember that you have taken an

oath to try this case and reaéh é fair and just.verdict'ahd
you are also expected to be professioﬁal, reasonablg and
ethical but I do wanna thank you for accepting the re --
important responsibility of jury service and also for your
contribution today'to our justice éystém but what I will say
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now is intended to serve as an‘in£roduction to the trial of
this case, my remarks are not a charge on fhe law applicable
to the case. I 'will instruct you on the law applicable to
this case at the end a the trial béfofe you retire to consider
your yerdict, this is merely an explanation -of the.procedures
that we will follow in this trial, in the trial of this ‘case
so that you may beftef;ﬁnderStand whaf is happening.

The defenaant in this case is charged with trafficking in

cocaine, trafficking in marijuana and trafficking in crack

’ coCainéﬁ " The elements will beAexblainedgto &ou later in this

trial. “The indictments are simply ;heZCharge:by which the
é&idence
of any of the allegations contained in the indictment. The

defendant he has pled not guilty to these indictments and the

State, therefore, has the burden .of proving each of the

“elements of the indictment beyond a reasonable doubt and it

will be your dufy, lédies,and«gentiemén,'to decide whether or
not the State has met that burden. Your purpose as jurofé is
to find and determine the facts. ‘You are the sole judge of
th; facts of this case. If at any time I I make any éommen;
regarding the facts, you must disregard my comments. You are
to determine the facts from the testimony you heaf and the
other evidence introduced in this court, it is up to you to
determine the inferences which you feel may properly be drawn
from the evidence that is presented during the course of this
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trial, it is especially important that you perform your duty
determining the facts diligently and conscientiously because
ordinarily there is no way tolgorrect an erroneous
determination.of facts that's made by a jury.l'On the other
hénd and with equal emphasig,:the same law that-makes you the
judge of the facts makes me the judge of the law. The law as
given by the Court is the only law you may considerf' You must
%céept and follow it-even though you may disagree with it. I

cannot tell you ‘what the facts are and yoﬁ cannot disagree

with me about what the law is or should be. Your job is to

take the law as I give it to you and apply it to the facts as
you find them from'the'pestimony of the witnessés and'any
other.evidence as intrgduced during this trial, after doing
that you will render a verdict, a true and just verdict under-
the solemn'oath that you just took as jurors. | |
',NQW until I édvise you togbegin yoﬁr déliberationsuyou
must’not discuss the case with anyone including your fellow -
juroré,lfriends, family members and anyone involvgd in this

case and as I've already told: you that that prohibition from

. having discussions with anyone includes face-to-face contact,

by telephone, email, text, blog or any ofher typés-of
éoﬁmunication. You may not ﬁse a computer, cell phoﬁe or
electronic device with communicaﬁion'cépabilities at any time
while you're in this courtroom or -during youf deliberations.
Dﬁring the breaks for meals or overnight, if it's necessary,
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you may use these devices, however, you may not at any time

use these devices to get or send information about this case.

- During this trial I do not expect there to be any type of

‘television or newspaper coverage but' if there is do not read,

1ist¢n to, watch any news reports about the casef this
includes aﬁything that might have been in the newépaper or.on
the internet, radio or television. You must not consider:
anytﬁing you may have read about or heard. about the casé
outside of the éourtroom whetherwbefore'or during the trial. .

Now aftei the ca;e is submitted toiyou you must discuss
it ohly in the jury rqom with your fellow jurors. fhe |
éitdrﬁeys and théﬂéaréiéé‘in the case hé;éibéen»ainééd thaf
they are.not to talk to you at all so if:you see ényéne in
thié case and they do not even say hello to you as you come
and go ‘from the courthouse, do not think that those peoplé are
being rude, they‘ré Simply followihg my in;tructiohs.

It is important that you keep an open mind and not decide

‘any issue in the case until all of the evidence has been

presented to ybu, the parties have made their closing.
arguﬁents and I have instructed you on the law applicable to-
the case. It is your solemn responsibility to determine the
guilt or innocence of the defendantrand your verdict must be
based solely on the evidence at is is -- as it is presented. to
you in this trial and on the law as I instrpét you during and
at. the closing of the trial.

45




10

11.

12
13
14
15
16
17
18
19
20
21
22
23
24

25

MOTIONS AND MATTERS

Now in. just a moment the solicitor will make what is
called an "opehing statement” in whichtthe solicitor will
explain to you the issues in this '‘case or at least what the
sdliéitor thinks the issues are ;n‘the case, the attorney.for
the‘defeﬁdant may also'make an opening.statement although he

is not required to do so. What the attorneys tell you during

‘their opening statements is not evidence in the case, it is

only their COntenfionfas to whét the issues are. The evidence
in the case will be presented to you by testimony of sworn
wiﬁdesses ﬁrom that (indicafing)~witness stand and any exhibit
that and an -- any exhibits that may be introduced during the
conse‘of‘this trial. ?rom time to time during this trial,
you‘may-hear one of the lawyers say something like, Your

Honor, I believe we have a guestion of 1aw.or a matter of law

'to discuss with you or they may say, Your Honor, may we

épproach the bench or sometimes I myself may find it necessary

to excuse ya from the courtroom for a short while so that the

. attorneys and I can discuss what is called "matters of law".

The reason for this is because you are the judges of the facts
and sometimes when I am discuésing matters of law with the
attorneys it may be necessary for me to make some type of
comments regarding the facts in connection with ruling on
wﬁether or ﬂot a particular law applies. I'm not supposéd to

téll you what the facts are and so when I will excuse you from

. the courtfoom while we have these conversations so that you
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will in in no way be inilﬁenced by anything that I say in

rulings on matters of law as to the facts of the case.

Now in determining what the true facts are, you must

~-decide whether or not the testimony of a witness .is

‘believable. It will be my'résponsibility to rule as a matter

of law as to whether or not the testimony is admissible at all

or not, once the testimony iszadmitted’whethér or not you

‘believe it is solely for you to‘getermine; In deciding

whether to believe a witness, you have the right to consider

.‘ffhe“interest of any witness, the bias of ény@witness,_the
;p¥ejudice of any witness, fhe oppértunity'for the witness to

"have éeen‘the matters"gnd:thiﬁgs about whfcpgfhe'wifness.may

:ﬁestify and the way the.witneés acts on,the.witness stand.

You have a right to consider anything that is in the record

that will help you evaluate the testimony pf the‘witnesses,

that means that it is you duty to pay ciése.g;pention to the

- witnesses, to observe the witnesses, to listen to the

witnesses and pay close attention to theda;Fofﬁéys and to the
Courtl Do not let your ﬁhdughts wander but give étridt
attention to the testimony in this case séithat.at the end a
the testimony after the arguments of counsel hgve been
presented to you and charge onvthe law given to you by the
Court you will then be in positién ﬁo'determinefwhat the true
facts are and apply that law to those facts énd:{ender a true
and just verdict. It is your added duty, madam forewoman, to
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preside in the jury room and to be the jury spokesperson here
in this courtroom if that becomes necessary, it will also be
your added duty:to write the jury's verdict at -- once they.
have concluded their deliberations but Igwili give' you fqrther
instructions on that at the end‘of this case. A

Now in order to preservexeveryone's rights, I will give
the parties an opporthnity to object to anything that I've
said during these. instructions.’ Any objections from the
State? , | 8

MR. HOLLIDAY: 'No,. sir, Yogf Honor;

THE COURT: Any from the defense?’
! MR. POOLE: Nc, sir. .

THE COURT: We will now receive the opening statements
from counsél. ‘

MR. HOLLIDAY: Your Honor, please the Court.

THE COURT:  Um-hum.

MR. HOLLIDAY: Ladies and gentlemen, again, my name is

Hayes Holliday, I am s -- a assistant solicitor for

Spartanburg County and for those of you who probably aren't

that familiar with the criminal justice system it's my job to
present .evidence to you so that you can take that evidence and

and weigh the guilt or innocence of the defendant Mr. Ricky

‘Mack. It's our burden to prove beyond a reasonable doubt that

the defendant did commit the crimes we've alleged and I
believe that through the testimony and evidence that you'll
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see today we'll meet that burden. Three charges: trafficking
in cocaine, trafficking in cocaine base which is commonly
known as crack and trafficking in marijuana and it's our
position today that at the close of this ‘trial based on é;l
evidence that you'll see that you will be satisfied beyénd a

reasonable doubt that Mr. Mack seated over here (indicating)
\

‘ét defense table is guilty of all three of those charges.

Now the way all this rose‘about and why we're hére~foday
is that—béqk in‘Noveﬁbgf of 2009‘a‘deputy working for the
Spartanburg County Sheriff's Office Nafcotics Diviéion éqt in
touch Qith an individual by the name of Bryan Reo and Mr. Reo
was Qéfki%gLin an informant capacity for the Shériff;s office.
He through the sheriff's office sets up a buy, a drug deal,
with the defendant Mr. Ricky Mack-and another individﬁal

Mr. Keith Johnson who is asscciated with Mr. Mack. Mr. Reo

~sets up this buy that the sheriff's office directs him to do

that and the sheriff's office gives Mr. Reo 13.74 pounds of

marijuana to sell to Mr. Mack. They arrange a location off

"Highway 101 in Spartanburg and the sheriff's office gets there

beforehand and they set up some surveillance and they're
sittin' there watchin'. Mr. Reo drives up in his truck with
the marijuéna that the sheriff's office has already given him
and Mr. Mack and Mr. Johnson arrive in the car together,

Mr. Mack is the driver of the vehicle. They get outta their
car, get into the truck with the informant, the drug deal goes
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down. At that the point the narcotics officers .converge on
the truck, make a bust, what we’call it, and the drués are
éeized. Not only do they seize the marijuana that was done in
that deal,,but they also found 12 grams ;f of cocaine and then
when they searched the defendant's vehicle, the Acura he dro&é
up in, in the center ﬁonsole they also found 20;15 grams:pf
crack'coéaine and, ladies and gentlemen, that that is, that is
basically our case. is that.the defendant was involved in these
drug transaétions, we've got thé the evidence here in the

courtroom to present to you, you'll hear from the narcotics

-officer and and from the chemical -analyst who will testify

that thqse drugs were in fact what they're claimed té be and
based on -that I don't really think there‘s'any reasonéble
doﬁbt~ih my mind or at the end of trial in'you;_ﬁind that
Mr. Mack is guilty of trafficking cocaine, crack andt
marijuana.

MR. POOLE: Ladies and gentlemen, my name 1is Roéer Poole,
I represent Mr. ‘Mack, thank.you for being here. I know a lot
of you don;t wanna be here today, youfve already‘seryed on
juries this week, iﬁ}s been a busy week in court f&r everyone
but thank‘ya, thank your for your éatience and fhaﬁk you for
your‘attention. The, uh, when I séw the numﬁer-of‘people that
already sat on juries this week, I saw a number of hands go up
éo I'm not -gonna belébor.the thé fact that in this courtroom
that the State does have to prove each and every element of
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‘every case 5eyond‘alreasonable<doubt. Those of you who have
raised your hands and sat thfough a full trial have heard a
lot abouﬁ reasonable doubt and what it is and I'm submittin'
to you there is plenty of reasonable doubt in;this case. Whén
the witnesses take the withéSs stand for the State, I want you
to pay attention not only to what.is said but what ié not
'said, not only:to what is shown buthwhat?is not shown.
Sometimes thiﬂgslthat are not heardlor seen speak louder than
what -the evidence supposedly shows. t

Now Mr. Mack is innocent, he,. 6f these charges, he's
asked for a jury t;ial, a trial by his peers to compel the
State tg-prééétﬁﬁe éaséslagainsflhim béyéﬁé—aﬂfeaéonable h
dOubt,'it'sia case whéfe he was at the‘wrong'piace at the
Q}ong time and that's why he's hefe. At tﬁe‘end of the day
it's our position'thatfwhat you will find is that Mr. Mack is
‘innocent, hé's innocent because the State has not proved his
guilt beyond a reasonable doubt. He does not have to prove a
thing, burden is completely‘on the State and once again thank
you for ‘being here. |

THE COURT: Is the State ready to call their first
witness? |

MR. HOLLIﬁAY: Yés,.sir, Your Honor. State calis Paul
Norris to the stand.

THE COURT: Come arouhd, sir, and let the bailiff —- I
mean, let the clerk swear you in. |
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(Whereupon, the witnesé came-fbrward.)
PAUL ANTHONY NORRIS, having been

 first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. HOLLIDAY:

Q. -.Could you ‘ta -- could you pleaée state your name again

for usyandvtell us where you're employed.

A. It's Paul Anthony Nprris, I'm employed with the

- Spartanburg County Sheriff's Office. t

Q. And, Investigator Nérris, how long have yoq‘worked at the

sheriff's office?

A. Abéht'twelve and a half years.

Q. Okay. In what capacities have you served as an
officer?

A.. I worked uniform patrol, from there with car break task

force, white éollar, from thte collar I worked narcotics for
six years and‘then now I}m currently in property crimes.
Q. Aﬁd during October and November of 2009 where in the
sheriff's office were you working?
A. I was the investigator in ﬁarcotics.
Q. " And have have you ever had the chance to encounter
Mr. Mr. Mack before?
" A. Yes, sir, on November the 5th 2009.
Q. And could you identify him in the courtroom today for us.
A. He's the gentleman sittin' beside Mr. Poole in a white
button-up shirt.
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Q. Can you teil us what led to the events that occurred on
November 5th 2009.

A. Yes, sir, it was an investigation and sort of a ongoing
invegtigation in reference: to pprchasing or selling a large

quantity of marijuana to individual identified as Ricky

"Mack -- I mean, correction, Keith Johnson. During the

‘inveétigation I instructed the CI, once things developed, a a

deal was made, I instructed the CI in this case ---
Q. I I'm sorry, investigator; when you say CI, can you

explain to us what you mean by ---

A, It's ---

Q. --- that. o

A, -—-- confidential informant.

Q. Okay. |

A, The confidential informant we éhose the location, the

time, whére this would occur. We chose this location based‘on
where it is, it's away from people, away from certain |
elements. We.chose the time where they were to meet, a .round
about time, so we control everything in reference to this buy
bust. The CI was provided with the marijuana which Qas
packaged by us, Weighed by us prior to going. Vehicles were\
searched by us and CI was driven just behind the location of
where this took place to a parkin' place where officers were
already in location conducting surveillance at this location,
the buy bust location( and so basically once that occurrea it
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was a matter ﬁf juét waiting. Once Mr. Johnson and Mr. Mack
arrived,,they exit the vehiclé which Mr. Mack drove, it was a
Acura, beige Agura, they get out, go to the veﬁicle which was
supplied by the sheriff's office and got into the vehicle.
Mr. Johnson gets into the front seat of the vehicle which is
a, is a white Ford Dually 4-door, Mr. Mack gets in the
backseéf.right behind Mr. Johnson on the passenger side.
During this,time we have an open phone line so I can hear
what's goin' on just in case somethin':went;bad if it's a
robbery, soﬁetimes it hés occurred so it's something you
need -- we always need to be aware of, so we have an open .
phone line between myself, my supervisor's sittin' .in the
vehic}e with ﬁe so he can make a decisioh just in case
sometgin' happened and they -- with the CI that's in‘the
vehiclel Once the CI, the Cis instructed you do not allow

them to open anything, to look at anything until you know,

verify'the-money is there; for one, to know that it's not a

. robbery situation so once the CI saw that money basically was

‘a okay, yeah,.I got the money or somethin' like that; I can't

recall exactly what the code was that day but it was more or
léss, Yeah, the money looks good or somethin' iike thatAand
then he allowed them to take that package, look at it,
whatever they wanted to do. At that point in time we knew the

money was exchanged for the marijuana that he was given so

therefore after that we all approached that vehicle, we're
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surrounded the’vehicle, We're-actually just parked maybe‘two
cars over from where the CIs actually parked out so we can get
outta fhe car, block the car in, approach~the”vehicle'quickly,
get everybody ocutta the vehicle_and on this time both-of 'em

happen to be sittin' on the same side a the vehicle which was

' sorta made it easy, get them outta the car and go ahead and
* detain ‘em and secure them and then search the vehicle.
Q. Néw, Investigator, where, can'you tell us where ekactly,

"_what location you picked and whefé this all went down.

Tt's the Burger King on Highway 101.

Q. And that is in Spartanburg ---

A. In Spartanburg -—- . .
Q. --- County?,

A --- County, sir.

Q. Okay. So how far away were you when yé'll watched-ail
this happen? | |

A, I would say’prdbably from here (indicating) to the front
row this gentlemen sittin' right there (indicating).

Q. So ya had, ya had a clear clear shot of what happened.
A. Yes, sir, that's correct. | '

Q. Who was driving the --- you said that defendant and

Mr. Johnson drove up in an Acura?

A. Yes, sir, that's correct.
Q. Who who was drivin' that vehicle?
A, ' Mr. Mack was drivin' the vehicle.
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Did you run the license plate of that vehicle?

After after the takedown took place:yes, sir, we did.
Did you determine who that vehicle was fegistered to?
I believe it was registered to his éistei.

Mr. Mack's sister? | .

Yes, sir.

© » O PO poO

When you approached the the Dually truck after you heard
the buzz word that the sale had gone down, .what did you see?

A, Once we secured evefyone there's a duffel bag which we

supplied the CI that had I believe it was still five wrapped

bags of, uh, there actually would be vac,-- should be vacuumed
sealed marijﬁana, bne was in the backseét where Mr. Mack was
locateaf Also upon searchiﬁg the same area where he was
sitting at is what' T would consider a purse or a little bag,
it's a little zip bag pouch and inside that pouch at that time
we located a white powder substance which we at that time we
believed to be powder cocaine. :

Q. And now the the Dually truck before ydu you sent the
informant to do the the drug deal did you.séarch the truck?.
A. Correct. vBefofé this deal took place the CI's person and
the vehiéle which it was ours was searched. Even théugh‘it'é
our vehicie, we still search the vehicle;_that way we can
verify in court that there was nothin' illegal in the car,
also on the CI and again, from the distance where the CI drove

from, it's just a very short distance, he was followed to that
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parking place and then he was under continuous surveillance
the entire time. |

Q. Okay:'.When you searched the truck,Adid ya find any
illégal substances in the truck?

A. No, there was no illegé; substance.

Q.. And before you approached_thé truck what illegal
substancés did you expépt'tolfind?

A. Before? | |

Q. Weil before when when the buy:happens, YOu approach the
tfuck,-ogviously you provided him with with the ﬁdrijuana ﬁo
do,. to do the buy, did youvexpectaﬁo find any other drugs?

A. 'No, sir, not at all, just the marijuana that was

" provided.

Q.  Now speaking'about the marijﬁahé I'm gonna hand you this
thiSfbox,here and ask you if.ydu canwidentify this this for
us. |

A. it's a Banker Box in which. the evidence was placed in on

on the night the buy bust took place.

Q.. AOkay,’and can you tell us what what is inside that box.

A. Inside the box is the marijuana that was packaged by the
sheriff's office and given to the CI and there's probably also
the black bag I would imagine, I'm not sure without openin'
it. |

Q. Wﬁen you seized the the marijuana bag, what did you do
with the marijuana?
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A. ‘Once we get it back we seize it and then it's weighed in,

£fill out the marijuana bag chain of custody and then place it

into evidence which would be at the sheriff's office.

Q. And what di -- what what sort. of 'packaging did you, did
you place the marijuana in?
A.” They're already, if not mistaken, they should be already

pre-vacuum sealed:

L.Q. Okay. If you wouldn't mind, could you go ahead and and

open‘ﬁhét up for us and show us what's inside and just make
sure that that is iﬁ fact what you blacéd in there.
A. May need a knife.

OFFICER SMITH: I have one on me.

MR. ‘POOLE: - Your Honor, while the the offi;érfs doing
thaf may we approach the bencﬁ just ---

THE COURT: Alright.

(Whereupon, a bench conference was held off the record.)

BY MR. HOLLIDAY:

. Q. Okay, Officer, if you can,'go ahead and open that up and

just take a look inside without pulling anything out.

A. Okay.
0. ‘Can you, can you tell us what you see in there.
A. Multiplé bags of plant material which is the marijuana

vacuum seal.
0. And do yod recognize those bags?

A. I do.
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0. And are are those the bags that you plabed'in there after

you -- first off, you you recover -- you personally recovered
the marijuana in the truck?
A. Yes, sir, that's correct.

0. And then you placed 'em into those bags?

, A. They're already in the bags but yes, we recovered them

and then placed them into this box. .
0. And then, and then what did you do with that marijuana?
A. It was then placed into evidence for it to have been’

Q. Okay. So you you put it into the I guess you call it.a

hﬁest Bég“é

A. Well it's actually for this it's a marijuana bag,

it's ---
Q. A marijﬁana bag; -—
Yes.
Q ——~ okay.
A Well since you can't fit all thié in there ---
Q. It's a lotta marijuana, ---
A. --- we just -- yes.
0 Yeaﬁ. And so you droppéd it off at at evidence.ét the
sheriff's office. |
A.- Yes. |
Q. Okay.
MR; HOLLIDAY: Your Honor, at this time caﬁ we have this -
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marked Staﬁe‘s Exhibit -- well there's how many —-- this ---

THE COURT: You want the box admitted?

MR. HOLLIDAY: I I would -- the bags probably or.it -—
the boX's,‘just the box and its contents.

THE COURT: Alright, the box. and its contents be markéd;
as State's Exhibit ---

COURT REPORTER: Eleven.

MR. POOLE: For identification ---

THE COURT: Eleven;

MR. HOLLIDAY: 'ForAidentification purposes.

THE.COURT: Al;ight, State'F 11.

(Béx of 6 baggies of.marijugna labeled A through F,

marked State's Exhibit No.. 11 for identification.)

- BY MR. HOLLIDAY:

Q. Okay, so after you you approached the truck you obviously
recovered the marijuana'that you supplied the informant; you
said you discovered something in in in a purse, can you teli

us about- that.

A. Yes, it's a like I say, it was a-purse and it had some

markings on it or some kind of writing or somethin', it was 'in

the backseat where Mr. Mack was located and then you unzip a

.purse and then inside this purse pouch is a bag of white

powder substance which we believed at the time to be ---
Q. I'm gonna hand --- -
A. -~=- powder cocaine.
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Q. --- hand you this (indicating) bag here. If you would go
ahead and open that up for us. And can you identify the

contents of that bag.

There's a cell phone and also a brown purse pouch.
And is that the purse you recovered from the ---
It ---

. --- vehicle that evening?

4——‘it'is. ‘

When you look, when you looked in fhé purse, what 'did you
see inside tﬁe purse?

A. A a bag with white powder substance énd it was a ‘clear
plastic bag. . .7 | |
Q. .I'm gonné hand you this (indicating), it‘s been premarked
State's Exhibit 10[ a;k‘if you could identify that for us.

A. Yes, sir, it was hot quite as, course it's been a couple
yéars but the white powdér substance here that's in this bag

would be it, was in it -or is it.

Q. And that's the bag and so once you took possession of

"that what did you do with the, with the white powder

substance?
A. What woulda been done we also taken it back to our
office, test -- tested it with Voltox (phonetic) which would

have shown if it was tested positive for presence of cocaine
would turn blue which what it did and then this woulda been
placed into this best bag that you see here, actually it's the
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best bag's inside this bag 'cause it's been ‘tested .along with

this other drug, it's sealed, all the information is plaéed

-inside, it's also téken to the sheriff's office, placed into
~ the ?videnée locker which I'm sure at this time a night it
woulda been placed in the evidence locker and then woulda been

; picked up the next day by e -- evidence custodian and later

tested by our chemist.

Q. ' OQOkay, thank you. I'm gonna ask you to take a look.at
fhese (indicating) two pictures, State's Exhibit 7 and 8, see
if’you;can identify thoge for ﬁs.

A. Yes, sir, that's the the bag in"which the powder cocaine

was located  in, uh, this is the bag that came out of it and

that's another shot where it shows that it's inside the the

bag.

Mﬁ.:HOLLIDAY: .Your.Hdnor; at this time StateAwodld‘move
Exhibits 7 and 8 into evidence, |
» MR. POOLE: For identification or <--
. MR. HOLLIDAY: No, --- .
MR. POOLE: --- or photos photos?
MR. HOLLIDAY: ' --- ﬁut the photbgraphs into evidence.
MR. POOLE: Okay. That's 7 and 8? |
.MR' HOLLIDAY: erah. |
'MR. POOLE: No objection.

THE COURT: Without objection be State's 7 and 8.

(State's Exhibit Nos. 7 and 8, photographs, admitted into
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evidence.)
BY MR. HOLLIDAY: . . :

Q. So you collected the marijuana, you collected the white

powder substance that you placed into the bag, then what did

you do?
A. At that time-we attempted to interview the two
suspects, no one was‘cooperatin' in reference to investigation

so we had to have the vehicle towed in which they drove ﬁp in

‘which 'is the '97 Acura. Prior to havin' it towed and I don't

recall if it was, i I believe it was probably next on call
rotation. so pridruto doin' that-we inventoried thé vehicle for
ahy'véiﬁagiés'énd uboh'séérchiﬁ' inéidéffhé car éf‘énd then
aoin"fhe inventéry’df the seafch_inside-the caf; inside tﬁe
qeﬁterIC§ﬁsole was a another cléar‘bagﬂand it céntained‘what |

what looks like a actual cookie but it's.actually a cookie of

crack cocaine.

Q. And I'm gonné let you again take a lo;k at what's been
premarked Stéte's Exhibit 10, I belisve it‘é got another bag
within that same-larger bag, can you identify that fof us.
A. Yes, sir, this is what we located inside oftthe; what we
located inside the center console of the véhicle.' |
Q. The item that looks like a cookie.

MR. POOLE: Your Honor, this is subject to pfevious
objection raised. |

-THE COURT: Alright. You may proceed.

63




10

11

12

13
14
15

16

|f17

18

19
20
21
22
23
24

25

PAUL ANTHONY NORRIS - CROSS-EXAMINATION BY MR. .POOLE

BY MR. HOLLIDAY:

Q. And again, what what did you do with that item once you
took it into your possession?

A. . Aéain, it would -- we woulda taken it into éﬁstody,
cpm.é— covered it, weighed iﬁ, again, done a presumptive test
on it iﬁvréference to containing .cocaine with Voltox
(phonetic) thch it did, it it.wés placed in the same bag as -
the powder cocaine -was, the "best bag", paperworkAcompleted,
sealed and then placed into a evidence locker ét the sheriff's
office.

Q. Okay.

MR. HOLLIDAY: Beg the Court's indulgence, Your Honor.

~ No further questions at this time. Please answer any

" questions the defendant may have.

CROSS-EXAMINATION, BY MR. POOLE:

Q. Investigator No;ris, let's talk about the the Acura, the

car.
A. Yes, sir.
Q. . Now when you went into that car Mr. Johnson and Mr. Mack

- they had already been taken into custody, is is that right?

A. Yeé, sir, that's correct.

Q. And they were far away from the car.

A. Like I say, probably if their car was parked in:where
Mr. Mack was sittin' at was probly maybe a quarter, a parking
slot distance wise so I guess what you consider a car length
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maybe in between the two parking places. '
Q. Okay, so they were not, neither one of 'em were near fhe
car to where they éould secure a weapon that could be a threat
to. law enforcement.

Yes, sir, that's correct.

Okay, and did 'you run a license check on ---

A

Q

A. ~ At some ---
Q ———‘this car? : . -

A L ét some point in timevyes, sir.

Q. And did'you find outfthat it wa -- belongea to a

Levictory Hewens Mack?

A.- Yes, sir.
Q. And that was the defendant's sister?
A. Yes, sir, that's my understanding yes{'sir.

Q. Okay. And whyvhas shé.not~called to coﬁe’pigk up the
car?r '
A, I didn't make contact with hért I'm not sure if someone
else did. I femember seeing on the tow sheet that her --
there's a phone number for her but I don't know how that got.
proﬁidéd on on the tow sheéf. |
Q. Okay, alright. Now you call this.anAinventory -—-
A.’ Yes, that's correct.
0. --- and and I would prefer to'call it a warrantless
search. Do you understand what I'm saying?

MR. HOLLIDAY: Objection, Your Honor.
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MR. POOLE: The que ---
THE COURT: No, he's on cross-examination, he's.got a
little bitta leeway.

THE WITNESS: Yes, sif, I understand what you're saying. .

BY MR. POOLE:

Q. And the Fourth Amendment of the United States

Constitution and the corresponding amendment of the South

- Carolina Constitution prohibits a warrantless search, does it

not?

A. Yes, it does.

Q. And thisvwas found within a console that was latched,

right, ---
'AL- ¢fes, that's correct. a
IQ} --- on the,interio;4offthe car, is that r;ght?‘
A. That's correct.:
Q.J ‘And it's your testimonylfhat this was a so-called

inventory when you went in to lpok in that consqle, is‘£hat.
correct?

A, Yes, sir, that's correct.

Q. And you call it an infor -- inventory notwithstanding the

fact that these individuals who were under arrest were nowhere

- near the car to pose a threat to law enforcement by reaching

for something within the car, is that right?
A. Yes} sir, that's correct.
Q. And you know that's an'exception to the warrantless
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search rule, are you aware of that?
A. Yes.
Q. Okay. In other words, if somebody's in the car, you can

kinda look around, poke around, do what anythihg you need to

 do for your safeéety, is that right?

Yes, sir, that's correct.

You understand that.

A

Q

A. I do.
Q> That's basic training, isn't it?
A i Yes,.sir;_

Q

And so this was doﬁe}'égain}fwhiie they were handcuffed

and after the what I'm gonna call the Dually‘iguck and a

. Dually truck by the way is one of those trucks that has a wide

reér axle base, it's got about eight, what, four four wheels

on the back ---

_A. Yes, 'sir, it does.

Q. -—- orjeighﬁ? And no one called the.ownerMof the car as

far as you know.

'A. No, as far as I know no, sir.

0. Okay. And you still say this was not a warrantless
search. ‘ |

A. No, sir; it was a inventory search and for the vehicle.
Q. Okay, but do you al -- how long you been in law
enforcement?

A. Twelve and a half years.
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Q.

How often do you go into consoles of cars that do not

pose a threat by the fact that somebody could enter the car

and

A.

get something to use against law enforcement in in a ---

If we tow a vehicle and there's no other means then we

need to do, we have to do an inventory of the-vehicle.

0.

A
Q.
A

coul

you

Q.

How longAyou been in law enforcement?

Téelve and a half years. |

How many times have you done that‘gone into a console?
I canlt recall iﬁ twelve and‘a ﬁalf years, I don't,
dn't'give you a numbef. ’

Well ever --—-

“Oh, no.

--— or Qas this the only.timg?
No, it's not the only time;

Um-hum. Well-youvdon't’havé‘aﬁyxideé?.

No,,sir, not in twelve and a half years, I couldn't give

an exact number for twelve andfa half years ---

How 'bout a hundred times? You ne -- you never done it a

hundred times, have you? =~ .,

A,

Lo

p oo p

say,

I wouldn't think so.

You haven't done more than five times maybe have you ---—
I --—- |

---‘ever? '

--- more, maybe more than thaé,but I don't know. Like I

I can't give you an exact number.
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Q. Okay, well do you go into the trunk and look for

valuables in there?

A.

L o]

(O 2 A A - & B

Yes, at times we have.

At times but ---

If there's a trunk to go into, that has been done.

Okay, it has~been done bﬁt’what abouthglove compartments?
Yes, sir.

What aBput various other recesses ==

Yes, sif.,

-—- thaﬁ‘go;wjuéf just éo into, jusﬁ look around?

To note the‘invéntory, yes} sir.

To -~ in an inventory and and you undef%taﬁd'agéin youw

'and I“funéamenﬁally disagree on this, you.call iﬁ an

inventory, I call it a search, you understand that?

A.

Q.

Yes, sir, I do understand that.

Okay. And you”understand the '‘importance of the Fourth

Amendment, don't you?

A.

Q.

Yes, sir, I do..
\

‘And you've-rhad to go' get warrants before to‘get search

warrants, haven't you?

A,

Q.

I have yes, sir.

Okay. And this is one of those situations you,didn't

8

think was necessary.

A,

Q.

No, sir, not at the time.
Okay. Wouldn't it have been better be on the safe .side
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PAUL ANTHONY NORRIS - CROSS-EXAMINATION BY MR. POCLE

to do that?
A Probably yeah.

Q. You agree with me on that, ---

A.  Yeah.

Q. --- that it woulda been a better préctice in ---

A. Yes, ---

Q. --- this case?

A. --- if I thought I needed a search.warrant, yés.

Q. Iﬁ,£his case. I think you just said yes you agree with

me that it woulda been better to go get a search warrant in
this case than to go into that console.
A, If I thought I needed a search warrant.

Q. I ﬁhought your answer was yes, you agree with me.

A. No, I thought if I, thought if I needed a search warrant

yes, that's what we were ---

0. Okay.
A. -—- discussing.
Q.' Well have you ever .gone to get a search warrant to search -

in the inside of a car?

A, 8ir?

Q. Have yoﬁ ever had to go get a search warrant from the
magistrate to search the inside of a.car?

MR. HOLLIDAY: Your Honér, I'm gonna object to how that's
relevant in this case.

THE COURT: Alright, I've, uh, I'm going to sustain the
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PAUL ANTHONY NORRIS - CROSS-EXAMINATION BY MR. POOLE

the objection, I believe we've been through this. We need to
¢

move on.

BY MR. POOLE:

0. What's the nature of an informant? One who informs,

right?
A. One who informs yes, sir. It could -- go ahead, I'm
sorry.

Q. - Okay, why do they do that?

A, It could be several differentireasons” We have, we've

héd informants ﬁhat‘work for, they providé information and

they are paid and we also have infofmants that provide
information that work'off"éhargés or or given the
consideration to work off charges. .

Q. Okay, so they're informants are people who are afoul of

the law, right, ---

A. Yes.

Q. --- in just about every cése?

A. Not every case.

Q. Okay. Well a confident reliable informant and in this

and and when we use that term that's not, they're not an
anonymous tipster, are they?

A. No, sir, they're not.

Q They're actively.working.

A. Yes, sir, that's correct.

Q And they're working for a reason.

71




10

11

12
13
14
15
16
17

18

19

20

21

22

23

24

25

PAUL, ANTHONY NORRIS - CROSS-EXAMINATION BY MR. POOLE

A. Yes,

Q. - And that reason is to mo -- it's for moﬁey or to work off
chargeS?

A. Yes, sir,'thét‘s corfect.

Q. And what do we mean by working off charges?

A. It means if they have pending charges and of course it

" would.be most likely drug charges and they would be given

considerapion for.

Q.. Okay; so.we, are we talking abbut -- so we're talking
about informants who are motivated by some sort of rgward be
it monetary or protecting their liberty interest by not being
convicted and sent to prison, right?

A. Céfrect, and way we always work it is if you're-getting
consiaeration for charges, we move up the food chain, means
whatever you may have your pending charges of, you‘need”tQ'go
up s§veral steps.

0. Okay, but nevertheless they're motivated, right?

Correct.

A,

Q. And some of, some of 'em are drug drug addicts?

A. Yes. |

Q. Some have extensive records, don't they?

A. Yes.

Q. And it's fair to say that most of 'ém are desperate.

A, I wouldn't.say most of 'em are desperate no, sir.

0. Okay, Well they're moted enough, motivated enough to try

12
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PAUL ANTHONY NORRIS - CROSS-EXAMINATION BY MR. POOLE

to work off charges or get money fo -- those are the only two
reasohs, aren't they?

A. Yes.

Q. "Okay, 50 you agree with mé théy're they're highly
motivated to get money or work off charges, right?

A. I can't speak for 'em but yes, sir.

Q. But you deal with 'em all the time, don't ya?

A. i have, ?es.

Q. Okay. Now most of the time are they not wired with a

video component? - . - ‘ : ‘l

' A. ' Not necessarily all the time, no.

0. I know not hébeééarily all the time but most of the time

they are, aren't they?
A. It all depends on the situation. There are times which

they are provided a recording device of some sort.

Q. Or video.

A Video or audio or just audio.

Q. Okay, there was no video in this case, fight?

A No, sir, there’'s not.

Q And you did not observe what happened inside' that truck,

did you?

A. That's correct, I did not.

Q. So you don't know what happened inside that truck, do
you?
A, No, sir.

73




10
11

12

13
14
15.

16

17
18

19

20

21

22.

.23
24

25
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Q. And the only thing you can‘testifyvtd is what of course
yéu abserved. | |

A. That's correct.

Q. And what time of day was this?

A. I don't remember the exact time, do ‘believe it was at

““night, I don't know exactly what time a night it was.

Q. Okay, alright.‘ And who was with, who who.was with you

- when you were doing ‘the obsérving?

A. There is the Investigator Beck, Sergeant Pharis,
investigator Hutchins, I wanna say it was—:Investigator.

McJunkin and one other investigatdr, Investigator Cantrell.

vé." Okay. Where wasithé'méfijuanagfound?‘

A.A, It was on the front éeat,'if I'ﬁ nqﬁ'mig;aken the'bég,‘
there was several sealed bags.still left in the duffel bag and
then there was one was located in the backseat still sealed iﬁ

" a vacuum sealed bag;'

Okay, and where was the cocaine‘fbund?

Q

A. - Cocaine was also. located in the backseat.

Q Okay. Anything‘fOund in the bed of the' truck?
.

No, sir.

(Attorney/client discussion held off the record.)

'BY MR. POOLE:

AEQ.i How'long was the Dually truck observed before the Acura

puiled up?
A. Couldn't give you an exact number; I would say no more
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PAUL ANTHONY NORRIS — CROSS-EXAMINATION BY MR. POOLE

than thirty minutes.
Q. Okay. Wasn't there another car that pulled up to the

Dually while you were observing?

A. Yes.
. dkéy. Was it like a Cadillac?
. Yes. |
. = How did it puil up to the bually?

A. Rulléd up behind the Dually if I'm not mistaken or beside

the Dually.

" Q. ., And did somebody get outta that car?

A. Yes,

0. Do you know who it .was? - .
A iI bei;éve it was Investigétor Beck.

Q;; Okay- 'You AOnﬁt knbw?

A. Yes,;i‘believé it was In -- was Inves#igator(Begk if I'm .
not mistaken. |

Q. Okay,i@id he put anything:in the truck?

A. Yeah, I think he did en@lub puttin' the théﬁ}s.;- he had
the marijuana that he would kept just in case'the -- it was a

robbery, we wanted to make sure that they end up havin' the .

money in the vehicle.

Q. I'm sorry, I didn't hear ya.

A. VWe wanted to make sure that it was not.a robﬁery S0 we
made verified that the money was on the inside the vehicle
before we delivered the marijuana.
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PAUL ANTHONY NORRIS - CROSS-EXAMINATION BY MR. POOLE

Q. The money was inside the vehicle?
A. Inside the truck with the CI, the two individuals,

Q. Okay, but before the Acura pulled up, the the

- Cadillac -~ before the Acura pulled up, near the vicinity of.

the Dually, ---

A. ~.Yes.

0. -== the Cadillac pulled up, is that right?

A. Uh, yes ---

Q. Alright.

A. - -—-— 1f I recall, yes. :

Q. And Inves -- Inveétigator Beck was in this car?
‘Af I believe so; yes.:

Q. And what did.he do?

- A, 'If I'm not my mistaken, he's the one that brought in the.

marijuana to the vehicle.
Did you.see where he put it?

He woulda given-it to the CI.

In with with the CI, inside the vehicle.

0
A
-Q. So we don't know where it was placed.
A
Q

The -- your dealings with the CI were primarily related
to Mr. Keith Johnson, is that right?
A. Yes, that's correct.
Q. And and your dealings with the CI never involve any
dealings with Ricky Mack, is that right?
A. That's correct.
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Q. Okay. So Keith Johnson was the one that was

expected, ---

A. Yes, sir, that is corre ---
Q. --—- is that right?

A. --- that is correct, yes.

Q Okay.

(Attorney/client discussion held off the record.)
MR. POOLE: That's all the questions I got.
THE COURT: Any redirect limited to,whaf hé weht“inté?
MR. HOLLIDAY: Just brief redirect, Your Honor.
THE COURT: Yes, sir.'-
REDIRECT EXAMINATION BY MR. HOLLIDAY:
0. InQestigator Norris, he asked you, he asked you you

didn't know what happened in the truck, correct, ---

A. Yes, correct.

Q. --—= but you recovered some -items from the truck.
"A. That's correct.

Q.. And you sgid you recovered an amounta cash, do you

remember exactly how much cash yéu recovered from the truck?
A. It was a total of $13,650..

Q. And was that cash in the truck or given to the informant
before the buy?

A. It was not in the truck prior to the bdy,.it was never
given to the informant.

Q. Okay. And he asked you about CI and your response was we
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WESTMORELAND - DIRECT EXAMINATION BY MR. HOLLIDAY

use them to get I believe you said bigger fish.

A. Yes.-
Q. You were, you,were'éxpecting to bring in Mr. Keith
~ Johnson? |
A. Yes, sir, that's who we were dealin' with prior to
this.
Q. Knd when this dgal went down you also got Mr. Mack.
A. That's correct.
‘" MR. HOLLIDAY: No further questions,-Your.Honor.
THE COURT: Thank you, sir} you may ‘step down.
(Whereupon thevwitness‘léft the sténd.)
THE COURT: State ready to callitheir next witness?
" MR. HQLLIDAY: Yes;‘sir, Your Honor, State calls Deputy -
Jack Westmorelandwof the~Spartanbu;g~Couﬁty Sheriff;s Office.
THE COURT: Mr. Bailiff, ifvyou'll get Mr. Westmoreland.
If you will, sir( just step up to the -- there (indipating)

and let the clerk swear you in.-

(Whereupon, the witness came forward.)

JACK 'WESTMORELAND, having been

first duly sworn, testified as follows:"

DIRECT EXAMINATION BY MR. HOLLIDAY:

Q.

A
Q.
A

Deputy, afte:noon.

Hey.

Could you please state your name for the record for me;
Jack Westmoreland.
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‘ JACK WESTMORELAND - DIRECT EXAMINATION BY WMR. HOLLIDAY

Q. ‘And,'Deputy, where are you currently employed?

A. Spartanburg County Sheriff's Office. .

Q. And in November of 2009 were you also employed in that

same capacity?

Al I was.

Q. And where were you working within the sheriff's office at

that point in time?

A. I was assigned to‘evidence.
Q. And so What‘what-&odld'be your role working in
-evidenée?.T

. A, I feéeived the ifems that were brought into‘evidence then

Q. 'And this was just rou -- routine capacity, you basically

exchanged'—- they—briné in what they give yoﬁ and you put it

up?

A. Yes, sir.

Q. On November 6th 2009, I'm gonna show you what's been
premarked as State;s‘Exhibit 10, and ask you if do you
receive, do do you réca;l receiving those those items that are
in that bag?~ |

A. I do.

- Q. And what did ycu do with those items when you received

them or where did you receive them from?
A, Out of the evidence locker at the sheriff's office.
Q. Okay, and then what did you do with those items?
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A. I brought 'em into the office, enter 'em into the

computer system and plaéed ‘em’ in the drug room.
Q. Okay. Did you in any way alter them, did ydu, did you
break any seals, did you do anything in any way to alter the

contents of the bag?

-« A I did not.

b

Q. Okay. I'm gonna ask Ya also take a look at this'box here

. that'!s been marked as State's Exhibit il. I1f you would, take

a look in there see if you recognize that.

A.  When I got it, it woulda been sealed. This woulda
been --- »

Q Okay, s; you didn't.eﬁen look in the box.

A No, I did not. | |

Q So when you got it was it =- it was sealed?

A. It was sealed wheﬁ I gdt,it.

Q And whét did you do with tHe box?A

A I entered the computef system, assigned a number to it,

placed it in the drug room.

Q.. And you didn't tamper it, open it, anything like that?

A. I did not.

Q. Okay. No further questions. Please -answer any gquestions
defense may have.
MR. POOLE: No questions of this witness.
THE COURT: Any reason why the witness cannot be éxcuséd?
MR. HOLLIDAY: No, sir, Your Honor. |
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THE COURT: Thank you, sir, you may step down and be
exéuséd as well.

THE WITNESS: Thank, sir. -

(Whereupon, the witness left the stand.)

THE COURT: State ready to ca}l their next witness?

MR. HOLLIDAY: Yes, sir, Your Honor, at this point the .

~ State would call Ashley Harris of the sheriff's office.

THE COURT: Come right up here, sir, and let thé clerk
swear you in, please. L
THE WITNESS: Yes, sir.

(Whereupon, the witness came forward.)

ASHLEY HARRIS, having been first
duly éworn, testified as follows:
DIRECT EXAMINATION BY MR. HOLLIDAY:

Q. Sir, could. you pleése state your name for us.

A. Yés,‘it's Aéhley Harris.

Q. And, Mr. Harris, what what is your occupation?
A. I am a forensic chemist with Spartanburg County Sheriff's
Office.

Q. And how long‘have you been employed in that éapacity?

A. I've been with the sheriff's office for almost thirteen
and a half years and prior to that I was with the South
Carolina State Law Enforcement Division in Columbia as a
forensic drug chemist.

Q. What do -~ what what does a -- what what does that, what
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does that mean?
A. . A forensic drug chemist we're responsible for testing

anything that is submitted to the lab for analysis. If

someone believes they have seized cocaine, marijuana, whatever -

controlled substance, they send it to us, we determine what it

is and then we determine how much it weighs and produce a

“report showing those findings for court purposes.

Q. Can you. tell us a little bit about yoﬁr education.

A. Yes, sir; I have a Bachelor‘of Science in chemistry from
Wofford College here in Spa;tanﬁurg. After finishing Wofford
I started working on my PHD in analytical chemistry ét
University of South Carolina in,Columbia.. After a short
period -of time. I left there to take a ﬁob with SLED as-a

forensic drug chemist, continuing education all the way

through and in 1999 took a job with Spartanburg to open their

forensic lab for them. Again, we we are maintained, we' have

. to maintain our certification so we do approximately forty

hours of training each year in each one of our certification.

After being at the sheriff's office for a short period a time

went back and got my master's degree from Furman Universify in

analytical chemistry and after completing that I have

continued to take classes in everything from the

instrumentation utilized to a new D -- new DEA, DEA approved
techniques and SLED approved techniques in forensic drug
chemistry and I actually teach a criminalistics course at SMC
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to kinda stay up on what the new things are.

Q. Have you ever testified in court before as as a a expert .
witness?
A. Yes, sir. Prior to today I think I've been qualified a

hundred and, -hundred and seven or hundred and eight times as

_an expert in drug chemistry~analysié,

MR. HOLLIDAY{' Your Honor, at this time the State would
seek to have AShIey Harris designated as an expert in chemical
analysisf B

'MR. POOLE: No‘objédtibn.' o

THE COURT: Alright, ladiés and gentlemen, normally a

”peisoﬂ‘céhhot givé‘opinion testimbny. Normélly when a;pérsohv

testifies they must testify as ﬁo either what they saw, heard;
sensed by smell or something of that nature, however, there is
an exception when someone is qualified Because of education or
experience they are permitted to give their opinion'in.certain
areas if thelCoﬁrt qualifies them that way. This-witneés will.
be qualified in the area of chemical analysis ---

MR. HOLLIDAY: Yés, sir, Your Honor.

THE COURT: --- to dgive opinion. testimony in that area,

.that does not mean that you must accept the opinion but it is

evidence for you to use in any way that you see fit and give
it,the weight and credibility you believe is appropriate.
BY MR. HOLLIDAY:

Q. Now Mr. Harris, I'm gonna let you take a look at what's
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ASHLEY HARRIS - DIRECT EXAMINATION BY MR. HOLLIDAY

been marked as State's Exhibit 10 and also contents of State's
Exhibit 11 and ask if you can idpntify those for us, please.
A. Yes, sir. State's Exhi -- Exhibit 10 is a heat sgaled
bag that I have actually sealed that contains a best bag that
was submitted on Case Number 09110247 involving a Ricky Mack

and a Keith Johnson. As I stated this outer bag is one that I

" repacked in after testing and this box is green plaﬁt material

that was submitted in this cardboard box from the same case

number and on the same defendants submitted on the same day on

November the 6th 2009.

Q. Okay, and when you -- where did you gather that -- tho --

" those items from when you collected them?

A. I received these from our evidenéeldépartment.

Q. And what was their condition when you got them from
evidence?.

A, The best bag, the fampei evident bags within here was

sealed and contained Items 1 through 3 that can be seen
through the back of this envelopé. This bbx was sealed with
evidence tape and it was susan -fAsubétantially the same
condition it.is now, it's just after I completed my testing I
placed a a different type of tape on the outside to reseal it.
0. And is there any way for you to to .tell if the bag had
been tampered with .or anything like that?

A. Yes, sir, we, the reason we use the heat sealed bag
specifically after we éhalyze something that's been placed in
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a best bag 'cause we have the ability to write our initials,
the date in which we analyzed it and put the actual lab number
within the seal so if anyone tries to open it or tamper wiﬁh,
tampers with it after we an -- analyie it it would be obvious
and this has not been tampered with, it still has my initiale,
the date and'the lab number within the seal. The box, I
ectuallytwas in the,courtfoom when Investigator Norris opened
the box, the box is seeled with a tamper-evident tape. 'This
particular tape, the tape it was-originally sealed with breaks
very, very easiiy aﬁd when you try to take“it"offvit just rips

to shreds, this particular tape when you try to take 1t off

leaves red re51due and cannot be re -- resealed so they re

both tamper-evident, not gonna keep anybody with a pocket

knife out but they're gonna let us know if someone has tried

to get in and the taped box appears that to be sealed in the

~ same way it was and as, and as I stated, I watched

Investigatof Norris actuelly open it a few minutes ago.’

Q. Absolute. When you received these itemé from evidence,
did you perform any.sort of chemical analysis on them?

A. Yes, sir, our standard procedufe when we pick up a piece
of evidence the first thing we do ie we look at the outside of
it to make sure it hasn't been tampered with. We won't
receive a piece of evidence if it. has been tampered with, if
it's not properly sealed. For our standards that something
has to be perfectly sealed before we'll take custody'of it, if
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not that officer has to be ma ---come back in, they have to
say, Yeah, this islwhatAit was supposed to be and yeah, I
messed up the seal. These were both sealed, the the items

that were marked State's Exhibit Number 10 were within the

best bag, the best bag.showed no signs of béing tampered with,

same with the box: checked it out, make sure it had no signs
of being tampefeduwith. ‘Both of 'em were taken back to the
lab and assigned lab numbers. Basically they were put 'in a
gqueue until_gntil.it was their turn to be tested;A Upon

testing the first thing we do is actually I-go-ovgr the bag

again to make sure I didn't miss anything the first time, more.

of‘a, the first one's more of a cursory search, thié one's a.
ah in-depth search. If I see any tampering, again, it's
returned back and éfficer has to come in and fake -- make it
right; If it shows‘not evidence of tampering, I'll write the
letters OK on the outside of it, my initials and the date in
which I'm opening on the outside of the bést bag so if is
searched at least twice make sure.there -- it is sealed and in
both timeé this was found to be sealed and the items inside it
were tested, same ﬁhing Qith the, with the box, look at it, a

cursory search, get back to the lab, aésign a lab number and

. the day that I actually analyze the evidence, look over it one

more time, make sure I didn't miss anything the first time
before opening in it and proceeding test it.
Q. And so you you tested these compounds —---
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ASHLEY4HARRIS - DIRECT EXAMINATION BY MR. HOLLIDAY

A. Yes, sir.

Q. --- and what what were the results of your test? - Can you

tell us a little bit about how you did that.

A.’ Yes, sir. Marijuana is tested very dlfferently from just

‘ about every other’ ‘thing that's submltted in the lab for

analy51s. With suspected_marljuana ‘cases, green plant

el

‘materialy it's bretty simple test, we ‘take.it out, we look at -

it under a microscope to look for three characteristic hairs

that are present only on marijuana, no no no other known

substance has those three independent hairs. "Each one of the

bags was 1nd1v1dually tested within this case, if I can refer

- - - - - - - P E—_— -y -

;'to the notes Thank you. There were SlX’ba~—— pi -- six

packages all- heat sealed within the the box. ,Tbey were each
individually tested:A looked at under-a mlcroscope, sample
from each one was looked at-under‘a mlcroscope. Once all of
those hairs are seen in the micrescbpe the second test, it's a
two-prong test for the presence of marijuana, the second test.

is a chemical test, we place some chemicals on it, look for a

color change, again, no knowh chemical is known to produce the

exact color change except for Tetrahydrocannablnol which is
the active ingredient in marijuana. If it passes both of
those tests, it is marijuana and again, this one did, did the
microscopic test on it, had all three of the hairs for each
sample, from each one of the packs and then did the chemical
test and it has a positive chemical test. The -- each
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ASHLEY HARRIS - DIRECT EXAMINATION BY MR. HOLLIDAY

individual package was weighed and then those individual
weights were all combined to come up with a total weight of

6,%31790 grams which to put it back in a number that most

- people in the United States are used to that would be a little

over 200 and some odd ounces and arqund 13 pounds, just a

little over 13 pounds.

Q. Okay, and so the the items that are in State's Exhibit 11

that you examined what was the result of your analysis?
A.. . That each one of the packages contained'marijuana. .1
labeled them A through F and each bag was like I said

individually analyzed and individually weighed. Bag A -- if I

. may stand-ﬁ?l

Q.. .Yeah, here you go.

'A. - Thank you.. Bag A was found tovbe,marijuana, had a total

weight of 1177.79 graﬁs; Item B again tested positive“for

marijuana with a total weight of 1130.01.grams; Item C was

marijuana, the total weight of 1315.28*qrqmsa,1tem D'again‘wés'

_marijuana a total weight of 1402.74 gramsi.Item'E was

marijuana with a total weight of 608.29 grams and Item F was
marijuana with a total weight of 597.79'grams and so each one
was tested individually, removed from its package and then a

weight was obtained and then those were combined for a total

‘of 6231.90 grams.

Q. And which again one more time in poundsAisihow, 'bout how
much?
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A. I did the célculation so'I couid have an exact number,
it's 219.82 ounces or 13.73 pounds.
MR. HOLLTDAY: Okay, Your Honor, this time State would
seek to have the‘confents of State's Exhibit 11 introduced V
into evidence.
' MR. POOLE: No objection.

THE COURT: Without objection and for purposes of the

- record the bags 'as the officer was stating has those letters

oh them?’

MR. HOLLIDAY: Yes, sir, Your Honor.

'THE WITNESS: Yes,-éir, each'dne‘is labeled A through F.’

" THE COURT: You need to mark each one of the bags?
COURT REPORTER: No, I guesswnot.
THE COURT:- Okay.

(State's Eihibit.No. 11, box-of 6 baggies of’mérijuéna

- labeled ‘A -through F, admitted into evidence.)

THESWfTNESS: In reference to the best bag and the other

items that weie-submitted,'the items were were simply labeled

: " Items 1 through;3) Item”l‘waS”an offmwhitE”powder‘that, and

again if I Fefer to my report notes, white powder tested
p&siti&e for cocaine with a total weight of 12.02 grams; Item
Nﬁﬁber 2 what appears to be a kinda yellowish looking cookie
tested positive for cocaine base'which is more commonly known
as crack, it's the free base form of cocaine, it's a
modification of cocaine and it tested positive for crack and

89




10
11
12
13
14

15

16

17
18
19

20

21

22
23
24

25

ASHLEY HARRIS ~ DIRECT EXAMINATION BY MR. HOLLIDAY

it was a total weight of 20.15 grams. There was also a

partially smoked cigarette butt but that was not analyzed, it

was just included on the inventory and tabled as Item

‘Number 3.

MR. HOLLIDAY: And, Your Honor, at this time the.State
would seek to introduce the contents of Statg's Exhibit 10
into evidence. |

MR. POOLE: 'No objection. _

THE COURT: Without objection be State's 10.

‘!(State's Exhibit No. 10, drugs, admittea_into evidencé;i
BY MR. HOLLIDAY: |
Q. ~~Thank-'you, Mr. Harris, I have_ﬁo further questions for
you. Please answer any questions thé defense has. |

MR. POQLE: No questions of this witneés, Yéur Honor.

THE COURT:. Thénk you;.sir, you may'stép"down. Lawyers
approach a moment. B

(Whereupon, the witness left‘the staﬁd:)

(Whéreupon, a bench conference was held'off'the record.)

MR. HOLLIDAY: Yodr Honor, at this pointvthe State rests.

"THE COURT: Alright, thank you, sir. Ladies and
gentleﬁen, at -— this is one of those times that I'vé
explained in my introduction where I have to take up matters

of law with the attorneys. I wanna appreciate your attention

‘while we went through this parta the trial, it's also a good

time for ya'll to take a break as well. I need to remind you

S0
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not to have any discussions among yourselves abéﬁt anything
that involves the trial but I'l1l let yéu go with the béiliff
back Eo the jury deliberation room and we will get you back
after T address these issues of law with the attarneys'but you
may go with the bailiff.

(The féliowing takes plaéé“optside the presence of the
jury.j

T?E COﬁRT; ‘Anything befo£é we step‘down?

MR. HOLLIDAY: Judge, I would jﬁst ask thét Mr. Harris be
i

L

allowed to be released from subpoena. '
THE COURT: Any objection Mr. Harris being released?
MR. POOLE: No, sir.
. THE COURT: Alright,'thaﬁk you,' Qif; you may be
excused. ' ' i
AN‘THE,WITNESS: " Thank you, sir.

THE COURT: Alright, we're gonna step down just for. a
moment(fI believe the officer might have somé information
about that iésue you raised.

MR. POOLE: Thank -- yes, sir.

“THE COURT: And we'll check back fifteen minutes, give us

‘an idea of what's goin' on?

" MR. POOLE: Yes, sir, could you give me maybe twenty at
the outside. R
THE COURT: Sure, absolutely.
'MR. POOLE: Okay.
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THE COURT: We'll step down.
{(Whereupon, a recess was taken.)

THE COURT: Alright, we'll go back on the, on the record.

-In regards to the cases that I referred to earlier the ones

that that we reviewed in my office was State vs. Jenkins, 727

S.E.2d 761 and also State vs. Brown, 430 -- I'm I'm sorry, 698

S.E.2d 80 -- 811, alrigﬁt, what we're gonna -do at this time
sipce Mr. Poole neéds to do some more investigation, I believe
it'would be fair to allow him more more_tiﬁé to actually do
that and given the hour that it is and I would like to briﬁé

the forelady out and tell her that we're going to not take

»anYmbre testimony today and ask the jury to be back in the

courtroom at, back in the déiiberation‘room at 9:30 in the
morning, is that agreeable, gentlemené

MR. HOLLIDAY: Yes, sir, Your Honor.

MR. POOLE: Yes, 'sir._ |

THE COURT: Alright, we'll bring the forelady out.

(The following takes place in the'presence of the jury
forelady.)

THE COURT: Ms. Younger, .this is one of those special

- duties as foreperson that you-get to perform, I need you to be

~ the Court spokesperson in the jury room. In working with the

atﬁbrneys on issues that have to be resolved outside of ya'lls
presence, I am of the opinion that we need.to cease taking
testimony today and ask ya'll to come back:in the morning at

‘
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9:30, that way we're just now keeping you sitting in the back
while we're doing the stuff out here because it'miéht be a
little bitta time before we get through. What I would like
for you to do is to tell the jury that they are, to extend
evefybody's appreciation for their work today, ask them,
remind them of my instruction to them not to have any
conversations with anyone and also.for them not to do any, type
of independent research or investigétion and ask them to

please be back in the jury deliberation room by 9:30 in the

. : ) '
‘morning. Do you think you can do that for me?

 JURY FORELADY: Yes, sir.
; THE>COURT; NThaﬁk—YOJ;-ﬁa'am,>éhd i.hope yé havé-é goéd”
evening. | ‘

JURY FORELADY: Thank.yog.

'~ THE COURT: Alright, I will step down and await word in
the‘back for me, the ;awyérs for any further developmenté.
Where are ya -- we can stand at ease and go off thecrecord.

(Proceedings October 25, 2012)

THE COURT: May be seated. We'll go back on the record.
Any motions that need.to be made?

MR. POOLE: Your Honor; at this time I would make a
motion on behalf of Mr. Mack for a directed verdict of not
guilty. He's charged with trafficking marijuana, trafficking
cocaine and trafficking cocaine base and it's our position
that the State there's no evidence whatsoever to uphold any of
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these trafficking charges or show that Mr. Mack had any
knowledge of -- any knowledge or pdssession of any one of
these controlled substances much less trafficking in them,

The evidence that was presented yesterday was basically one

. where Mr. Mack was present in a Dually truck with. the -

marijuana and the cocaine within it. What happened within the

Dually truck by way of conversation, deal»making, bdhspiracy,

_attempt to possess or trafficking, there's no evidence of any

of that. He was.,merely there. Same argumént with the crack

cocaine found in the Acura automobile. The -automobile

~belonged to Mr. Mack's .sister, it was found within the car,
" away from his presence, there is no indication or any. evidence

that Mr. Mack had any knowledge of or possession of, knowledge

of the presence of or'possession, constructive or otherwise of

the crack cocaine found in the automobi;e which we contend was

obtained pursuant to a warrantless search and I understand the

A\

re -- renewing our motion for to have that suppressed that was

made pretrial. At best. what the State has is a mere suspicion

-and that's not enough to go forward. A mere suspicion is not

enough evidence or no evidence at all for the case to go
forward. Also, the confidentiai informant wasvnot present,
did not testify and there is a basic right to conffont}
witnesses that Mr. Mack ﬁas and that right has not begn net.
The CI would have been fhe one that couid have, if so inclined
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and if present and so inclined,'to put the gaps into the

eévidence on behalf of the State that would show whether or not

. Mr. Mack had the knowledge of the presence of, participated in

“and/or had constructive or actual possession of the drugs in

question, based upon all that we ask for a directed verdict of

. not guilty.

THE COURT: Thank you, sir,
MR. HOLLIDAY: Yéé, sir, Your Honor. State's pht;up .

evidence that the defendant was at the scene, he was in

, 1 o o
actual, if not constructive possession' of the .drugs, there was

4
B

. a transaction of drugs'hé'participated-in and, Your Honor, .

. based on that we believe there's at least a scintillé of

evidence sﬁfficient'to submit tﬁis case to thejury.
THE COURT: Any reply?
vﬁMR.'POOLE:"No,.sir.
THE COURT: Alrighti‘ The defense:makes some substanﬁiai

afgument5vbut the standard that I have to apply in viewing the

-evidence 1s one that"I have to view it in a light most

favorably to the'Stéte.l-I have tO»vieﬁ the iriferences which
can féésdnably be‘drawn from fhe evidence the light most
favorably to the State and when I do that I have to deny the
motion and also if it needs to, in regards to the renewal of
the motion that was made pretriai that's reasserted‘here, I
will have to deny that as well. Okay, so the State has rest,
the defense ready to go forward? .
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MR. PCOLE:
bench -——-

THE COURT:

*MR. POOLE:

THE COURT:

MR. POOLE:

Yes, sir, but we -- may we approach the

Yes.
--—- for one probably final issue before ———
Um-huﬁ.;

- we get started

(Whereupon, a bench conference was held off the record.)

.MR. HOLLIDAY:

THE COURT:

(Whereupon,

THE COURT:

Judge, can I‘approach briefly?
(No audible response )
a bench conference was held off the record )

Alright, we!ve‘had a, let the record reflect

’ we've;had a bench conference to reu -- to review the prior

record of the defendant and also of the, of a person ‘who I've

been 1nformed potentlally may be called as a witness on behalf

= of4the defense and and ya'll w1shrfor~me to ask this person,

advise him of his Fifth Amendment r1ghts°

MR. HOLLIDAY: 'Yes, sir, Your Honor I would just

request that the Court make him aware that anything he says

could be used against him and that any testimony he gives that

is inconsistent with prior testimonylcould:be used for perjury

purposes.

MR. POOLE:

THE COURT:
MR. POOLE:

THE COURT:

Same here, Your Honor.-

Alright( and, tell me who this. person is.
It's - a Keith Anthony. Johnson.

Alright, and I.believe that Mr. Johnson was
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previously repreéented'by Mr. Crane of the Greenville Bar.
MR. HOLLIDAY: Yes, sir, Your Honor. He, Mr. Crane
represented him on charéés relating:after this incident.
THE COURf: Alright, and and I was ad -- advised that
he's had an opportunity to speak with his lawyeér, is that
ya'lis undersﬁanding?

MR. POOLE: Yes, my my understandihg isvthat,he,spoke

. with Mr. Crane yesterday evening and Mr. Crane explained to

him of the potential consequences of him testifying.today.
THE 'COURT: Okay, alright. 7

MR. POOLE: We approach the bench on one more matter, .

P

THE COURT: Um-hum. °

}Wheréﬁpén;.a bench conference was held off the record.)

THE COURf:' Alrighé,;let's bring Mr.;Johnéon"in4iflyou
would. o

MR. HOLLIDAY: Mr. Johnson.

THE COURT: Johnson. -

‘MR. POOLE: Keith Johnson. i

(wheréubon, a discussion was held off the recérd.)

THE. COURT: VMr. Johnson, just come right up here
(indicating) iflybu would, sir, just.right up here. I'm
gonna -~ I ne -- I' need the clerk of court to swear you in and
I need to ask you soﬁé questions, okay?

THE WITNESS: Yes, sir.
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KEITH ANTHONY JOHNSON, having
been firét duly sworn, tesfified as'féllow§:

THE COURT: Okay, if yQuAcan,Asir; watch your step but
sit in that ;iﬁdicaping) cﬁ;ir énd slide the chair up to the
microphone. How are you today?

THE WITNESS: Fine.

THE COURT: Thank you, sir. Iflyéu would, Mr. Johnson,
give us- your fuil name.

THE WITNESS: Keith Anthony Johnson.

THE COURT: Alright, Mr. Johnson. Mr. Johnson, I have
been advised that you méy be called as a witness in the
present case apd:I now need to advise you that as a witness

you have the right to invoke the prptéctions given to you by

the ‘Fifth Amendment to the Constitution of the United States.

This amendment provides in part that no person shall be
compélled in:any ériminal_case to*be'a witness against
himsélf. This proviSion'means that yoﬁ cannot be required to
be a witness against;yburself, this is a pérsonal right which
you éan only be -- wﬁich can only be claimed by you. You have
the rightvto reque toﬂanéwe;'aﬁy éuestions asked of you~which'
you .think gives reasonable cause to believe that the answer to
the question if given might tend to incriminate you.' If you
wish to exercise this riéht when a guestion's asked, you will
still -= you will state to this court phat &ou, quote, refuse

to answer the guestion because the answer may tend to
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‘incriminate me, close quote. I also advise you that you are

not the final decision maker on the issue of whether an answer

to a question will violate the protection afforded to you By

‘the Fifth Amendment, it is for the Court to determine if

silence on -your part is“justified. Now do you undersfand what
I've just explained to you?

THE WITNESS: Yes, sir.

THE COURT: Al;ight. And do you have any questions about
what I've explainéd to you? ; A

'THE WITNESS: NB, si?;f

THE COURT: And, sir, I I believe that you had an

-dppbfﬁﬁhifynéb s?eékffo‘Mi,’Craﬁe:aboﬁt your'testifying, is,

that correct?

THE WITNESS: Yes, sir.

THE COURT; Alright. And, sir, I also need to let you
know that as as any witness that testifies iﬁ in a court of
law you can be sﬁbject tb-créés—examination énd if you have
any type of criminal record which this court believes and
which the lawyers bring up and wanna impeach you on and it“
falls within the,rulés allow foﬁvimpeachment, they would beé
able té bring up any prior ‘record as well, you understand
that?

THE WITNESS: Yes, sir.

THE COURT: ‘And you also understand that. if you've given
any prior in -- prior statements earlier that's inconsistent
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with what you give today that they could use those types of

prior statements to iﬁpeach your testimony, you understand
that? | .
THE WITNESS: Yes, sir.
THE COURT: Okay. Alright. Alright, and, sir,
it -- does does it remain your desire to be é witneés in this
case?' '
| THE WITNESS: Yes, sir.

THE COURT: Okay. Alright, well thaﬁk you very much,

'sir. Alright, if you would, Mr. Johnson, what I've got to do -

is I've got to bring the jury back in here so I'm gonna ask
the officer to take you back to the rodm and and then if the
lawyer desires desires to use you as a witness we'll come get
you, okay?

THE WITNESS: Yes, sir.

THE COURT: - Thank you.

(Whereupon, the witness left the courtroom.)

THE COURT: Alright, and does the defense desire to
proceed with this witness?

MR. POOLE: - Yes, sir. o

THE COURT: Alright. Okay, what I would propose is
let's -~ is it the State’'s intent to call this witness first
in. its case?

MR. POOLE: 1It's our-witness, Your Honor, we will call
him.

100
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THE ‘COURT: I mean, you're gonna call him firsf?

MR. POOLE: Yes, sir.

THEVCOURT: Alright, Ehen I I would suggest that we do
this witness and then I will induire of whether or not tﬁe
defendant wishes to testify after we hear this witness ~---

 MR. POOLE: Yes, sir.

THE COURT: -—- and go’thrdugh that: Alright, you --
State ready? |

MR;AHOLLIDAY: The State's ready, Youi Honor.'~

THE COURT: 'Alright, let's bring the jury baék in.

4The fdllowing takes place in the presence-of the jury.)

>THE CbUﬁTﬁ lférfﬁe deféﬁse réédy fo pgéceed?<

MR. POOLE: . Yes, sir.- |

THE COURT: IYes, sir.

MR. POOLE: Your Honor, the défense would call Keith .
Anthony Johnson to the witness stand. .

" THE -COURT: Alright, we can ge -- have Mr. Keith Anthony
Johnson. Mr. Johnson, just come right up hére_(indicating) to
the witness stand and let the clerk of court swear you in.

(Whereupon, the witness came forward.) ‘

KEITH ANTHONY JOHNSON, having been
first duly sworn, testified as follows:

THE COURT: If you will just have a seat in that cﬁair
and watch out for the step, pull the chair up to the
microphone if you would. Yes, sir.
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MR. POOLE: May it please the Court.

DIRECT EXAMINATION BY MR. POOLE:

Q.

> © » o o

You're Mr. Keith Anthony Johnson, —;-T

Yeé, sir.

--- is that right?

And Mr. Johnson, where are yoﬁ currently'housed?
McCormick Correctional Institute.

Okay, and for what? ‘ c

A felony DUI with bodily injury, failure to stép for blue

1ight,‘resistin' arrest, um, trafficking marijuéna, uh, ---

Q.
A.
Q.
A.

Q.

A,

DO B0

©

Let me ask you about that one trafficking:marijuana.

4

Yes, sir.

,Does that -- did you plead guilty to that charge?

Yes, .sir.

And is that the charge that arose out of a certain

- circumstances that occurred on November 5, 20097?

Yes, sir.

- Okay. And are you also known as Slick?

Yes, .sir.

. Okay, and do you remember the details of that day?

(The witness nodded in the affirmativef)'f
Alrfght,~n6w - S

THE COURT: Sir, if you wili give verbal response.
THE WITNESS; Oh, yes, sir. | |
THE COURT: Thank you.
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BY MR. POOLE:

Q. Okay. I'm gonna move first of all to a a statement that
you gave to law enforcement, --- |

A. Yes, sir..

Q. S that would be Investigator Paul Norris and Sergeant

Pharis, do you recall that, the statement ---

A. Yeah.
Q. :. --- that you gave?
A. Yes, sir, I think it was three individuals.

Q.. Okay, ;nd in~that statement did you not say that you were
a middlé man”for a marijuana:transacinn?' |
K. ves, sir. -
Q. And qid yoﬁ not say that the amount’ of the marijuana was
about 15 pounds?

A.  Yes; éir.

Q. Okay, and d;d you not say that the t;ahsaction was.

through one Reo and'Ricky Mack?

A. Yes, sir.

Q. And did you not say that Ricky Mack was involved in this

transaction?

A." Yes, sir.

Q. Where did you give this statement? l

A. Well in a a Ford F-150 pickup truck that the narcotics
agents was drivin;. |

Q. Okay, ---'
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A. Um, ---

Q. --- let me ask ya this: How was the statement taken

inside of a pickup truck?

A.” "He had a little tape recorder.

Q. Okay, and in -- was that statement true?

VA. No, sir.‘

Q. Are you sure?

A; .‘Yes, sir.

Q. You underétand you're uﬁder oath?

‘A; ‘Yes, sir. |

Q.  Why did yéu tell them that? !

a. It was, it Qas really coerced. )
Q. . In what way?

A. When -- well can i'explain like how it got to ---
Q. Well let me just ask you just a'few preliminary

t

questions. Do you know Ricky Mack?

“A.  Yes, sir.

0. Okay, were you with him on November 5, 2009?
A. Yes, sir. | ,

Q. And when did ydu get up with’him?

A. Erobly like 1:30 earlier that‘day 'céuse I, uh, a friend
girl a mine st?yed in Greénville and then I knew and she
dropped mevoff over there so’we sat over his house, ;bu know,
played the video game most a the day and I asked‘him to take
me -- well he said .that he would take me home, know,'later on
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fhat
Q.
A.
Q..
A.

fake

dayf

Okay,. where was home for yé at that time?

Spartanburg. |

Okay. Alright, go ahead.

And so i went tbere, I went and like, Uh; asked him'to

me home but at the same time I had a friend guy who I was-

supposed to been meetin' on the'way ﬁome so I called a'guy

that's supposed to been a friend guy a mine, ‘I guess come to
find out he was a confidential inforﬁants for narcofic or
) yhétever o h
‘Q; Is this ---
Al - so ---
" Q. --- Re -- is this Reo?
A. Yes,iéir. | |
- Q. Okay.
A. So I told him, he said he woﬁid meet me righf there and
then I would get in the truck with hiﬁ. '
'Q%”;“Right.wﬁere? ’
A. At a, um, it's a I think it's a Exxon with a Burger King
like

gas station hooked on together right off exit on Highway

101 when you get right off a 85 and so Ricky was takin' me

there so I was goin' and I was actually gettin' in the truck

with

Q.

Reo and Reo was supposed to take me on to Spartanburg so

.we got there and so 'I was goin' ---

Let let let me, let me interrupt you for just a minute,
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okay, to clarify somethin'.  You were suppbsed to meet Reo who
you iater found out to be a confidential informaﬁt.

AMR. HOLLIDAY: Objection, Your Honor, leading the
witness. .. | .

THE COURT: : I'll have- to sﬁstain the objection. . You
wanna rephrase it? -

‘MR. POOLE: Okay..
BY MR. POOLE: |
Q.  Okay, hpw»did yéu know Reo?
A. I«metKhim through a mutual friend and T like I probly had
knoWn Reo probly about like nine months ---
Q. Um—hum.‘
A.' --- and I met him through é mutual friend, --- -
Q. Um-hum.
A. —;; you know,rI usadfﬁo gp; wé use' today go play video
games, smoke marijuana tbgeﬁher, he used to come to my pouse,
we sit at my house blay video gémes, smoké marijuana, that
typa thing,. drink a couple beers, go out to the bar, know,
things like that. . ; |

Q. Okay, did you talk to Reo on the telephone on November ‘5,

20097

A, Yes, sir.

Q. And as a result of that conversation what were you to
do?

A. Well, I had met Reo two days prior like maybe two, three
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days pfibr £o the incident that happened on»November 5th to
see the quality of some marijuana that he sﬁppésedly had for
‘purchase, okay, so just 36 happened I beenvin'Greenville, had
stayed at a friend girl a my héuse th;t‘night and so I had
called him, you know, well and'thep.so my phone was goin' dead
and so I had cailed and talkedﬁtd‘him‘and so he was like, he
was tellin"ﬁe he was in Anderson and he was'liké he had to go
meet somebody up in Greer and so by é%iS'time I asked Ricky
would he drop me off, you knoQ,-sayiﬁ' where Reo was at.

.Q.' Okay, ndw this was at --"well for what pﬁfpose were you

to be dropped off to‘méet Req?.

A. Well I was goin' check out some marijuana that -==
Q. uOn.-—-
A. --- Reo supﬁﬁsedly had..
0. ——= on Noveﬁbeﬁ 5éﬂj
A. Yés, sir. |
Q. Were you goihg.to;buy it?
“A.  Yes, sir. |
‘ Q.+ Okay. You gonna check it out and buy it..
A. Yes, sir.
Q. And this was near a a gas~station near the
A.‘ It was at a ga ---
Q. --- DMV area?
A. Yeah, it was, it was a gas station, ---
Q. Alright.
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KEITH ANTHONY JOHNSON - DIRECT EXAMINATION BY MR. POOLE

A. --- a Exxon I think that's what it was.

Okay, now what kinda car was he drivin!'?

Okay, and when you pulled up did you see Reo's vehicle?

Q.

_A. He was in a a bqun Acura.
Q.
A.

Well yeah 'cause I was on the phone with him when we were
pullin’ up, askin' him where he was at. He wa' -- told me he
was in a white truck 'causé he wasn't in the usual car that he

usually drove.

Q. TWas that a Dually. truck?

A. Yes, sir.
Q. Okay, then did you ask Mr. Mack to to go to the truck or
did‘Mi.'Mack.gd to the.gas ---
No, —-—- _ S
-—- pumg _—
he ~=;
--- or do anything or what?

No, Ricky went to the gas pump and I s -- and. I got out -

the car, say I'm gonna come over here to this gas tru I say, I

‘was tellin' him I supposed to be leavin' with him to see was

he still gonna -- was I gonna still ride on to Spartanburg

with him, you know, make sure I'm okay, ---

Q. Okay.
A. --- so.I got out and I went over to the truck where Reo
was in --—-

0. Alright, let me stop ya right there. . Up to this point
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KEITH ANTﬁONY JOHNSON - DIRECT EXAMINATION BY MR. DOOLE

did Ricky Mack know who Reo was?

A. No, sir.

Q. Did hg know the reason that you were going to meet Qith
Reo?

A. No, sir.-

Q.  Okay, continue.

A.  And so I get in the truck with Reo and I give him some -

money to count so ‘cause-the purchase was really, I mean, from
my, on my motion of discovery and like my‘iawyerds supposedly
had like heard a conversation that me-and the guy had on the
phoné, we were purchasin' 10 poﬁnds of marijuana, not 15. I
was"bomihT'to”pufchase 10 pounds of marijuana, not 15 pound a
mérijuéna, so I get out, I go; I get in the car, I count scme
moﬁey out but -by now Ricky pulls évef beside us so they didn't
know eachjothgr so, I méan; botﬁ éf"em pretty good:friénd
guys .a mine and so he came like, you straight,.you know, you
ride on so. I say, Reo( you gonna Qo and take,Ahe'was like
yeah, so I was like, Man,-come I want you to meet a friend guy
so he tell me to tell Ricky. to come;around to dfivef side so
he got in so by now he was étill cquntin', Reo was still
countin'lmy money so Ricky in the backseat, he don't really
see»what's goin' on so.-he was like, You owe me 200 so I got

out the car, went to the car,'I had left my -a pouch a mine up

- under the driver seat ---

Q. What ---
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" A.

up under the, I reached across the driver seat and got a pouch

—_— and.--_
Well ---

-—- 1 had‘money ---

--- let me excusé you right when you say cér what car?
Well I went to the‘car that me and Ricky drove in, came
Okay.

So I was goin' to the car to get a pouch that i-had from

from up under the seat ---

'Q.

Okay.
A. --~ that had.my.money iﬁ it.
Okay. I ask’thélCourt?s indulgenceﬂ“
(Attbrnéy/client;discussion held off the record.)
MR. POOLE: Please bear with me just a minute, Your
"Honor. |

BY MR. POOLE:

.'Q.

I'1l show you what's been marked for as State's Exhibit

Number 9, I believe it's been marked for identification, and

ask you if you could recognize this (indicating).

A.

Q
A.
Q.
a

Yes, sir.

Is that the pouch you're talking about?

Yes,‘sir.-
Is that your pouch?
Yes, sir.
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KEITH ANTHONY JOHNSON - DIRECT EXAMINATION BY MR. POOLE

Q.

Did you get outta the Dually to gd to the Acura to get

that pouch?

A.

Q.

A.

Q.

Yes, sir.
What was in that pouch?
Some money and a bag a cocaine.

Did Ricky know the presence of this cou -- pouch. inside

the Acura?

A.

Q.

A. No, sir.
Q. He had no idea? e
‘A.A No, sir. !
Q.‘ Okay:. Could you stand,'éou1d4you stand up‘just a moment,.
ﬁiéase; L o T e |
(Whereupqn, the witness complied.)
And‘do yéu see these (indicating) bég; of marijuana ---
A.. Yes, sir. -
Q. -~ --—- that have been infroduced iﬁto evidence?.
K. Yes, sir. | |
0. .Did Mr. Mack know that you were';ryinf to purch;se

'10 pounds of marijuana?

No, sir.
Okay, now let's back up, may sit down, ---
(Whereupon, the witness complied.)

--—- to where you get out of the Dually you go to the

Acura and you'get'that pouch, okay, ---

A,

Yes, sir.
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Q. --- wha'd ya do with it?

A. I gots $200 that Reo said that I was short, owed him ---
Q. Okay. |

A. --- and by then Reo phone's ringin'. ‘H; get on the phone
like, Yeah, everything's o -- okéy so he -- a Cadillac pulls

up behind our truck, he get out the car and.walks to_a
Ca&illac,.comes back with a duffel bag so on the way béck'he
open the back, the‘door behind the ariver seat and throw the
the duffel bag on the séat. |

Q. Who does?

A; Reo does.

Q. Do you know here -- where he got this duffel bag from?

ﬁe got it outta the Cadiilac.

Was it givén to'him>by an individual or did you see ~---
Well ;—- |

--- an ihdividual?

-—— I I just, I seen him walk to the Cadillac door. The

Cadillac pu;ls up, he get out, he just say thaf ﬁe just got
off the phone with the guy supposebly iﬁ the Cadillac. He get
outs the driver seaf, he walks to the Cadillac, he openéd the
back door to the Cadillac, grabs the duffle bag, come back?
puts the duffel bag on the baékseat, he gets back in the front
seat. I reach over to grab the duffel bag to try to look; I
didn't even get to look in the duffel bag. By the time I I'm
tryin' to 1lift the duffel bag over the backseat and next thing
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KEITH ANTHONY JOHNSON - DIRECT EXAMINATION BY MR. POOLE

I know was narcotics agents everywhere.

0. Okay. Now is it fair to say that Ricky Mack was just
briefly inside the Dually truck?

A. Yeah, he wasn't in the truck no more than, not even

three, four minutes, five at the tops.

Did he'kndw_what was(going.on?

No, sir(

Did =-- was hefassisting ih'yéur atteméted buy of drugs;
‘No, sii.

Where does the cocaine come in?

The cocaine was in the pouch that I had, ———
~ Okay. | - -
--- the litt}e'pouch that you just sho&ed me;& The

cocaine, I had cocaine and money in that pouch.

Q. Were you hiding‘thesé items from him so that ---

A He --- |

Q. --- he wduldn't.know?

Av -—-- I mean, no.; I mean, I I wasn't, I wasn't like hidin’

it from him but,'I mean, I ain't just say like,MHey,,IOOk Qhat‘
I got, Nah, I I mean, I wouldn't.-- I didn't -- nah,‘he didn't
know what I had. He ---:

Q. . What about the:-- let me ask you this, show you what is
listed as State's Exhibit Number 10, see if you can identify
that (indicating).

A. Yes, sir.
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KEITH ANTHONY JOHNSON — DIRECT EXAMINATION BY MR. POOLE
' \

What is that?
Looks 'like crack cocaine.
Is -that yours?

Q

A

Q

Af{ Yeéﬁ; Yes, sir.
Q Where was it?
A

I left it in the arm rest in in the car that we was

ridin' in.

Q.- Oﬁay? ~Was that going to be part of the deal?

. Al No, sir. .No, sir.

cocaine in the Acura?

A. No, sir.

Q. Did he knoﬁ*it ;t was fhere?~

A. No, 'sir. Like before wé -- when we left heﬁhad'stopped
by the Store to get some I think some bread and some eggs or

sumtin' for his mother and when he 'stopped by the house I had

Just, I had a iotta stuff in my pockets and so I just slide it

in there and I, you know, I was sayin' I get it out when I got
to where I‘was goin'..

Q. Okay. So after you‘were arrested ---

. A. Yes, sir.

Q. 4;—7what happened then?

a. Like two a the narcotics took me to a a SUV that they was
ridin' in and I was talkin' to the two and I was like, they
was like, Qell you know you facin' a lotta time for havin'
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these drugs on you and I was like, Yeah, I was like, you know,
what can I do to'help myself out and I guess from previous
from me havin' talkin' like they supposedly had like audio

from me talkin} to a confidential informant aﬁd they really

' wanted another guy who I was talkin' to the confidential

-informative about so like can you help us get this guy, I'm

like, Yeah, I would 1like butlI'can't go to‘jail;;I like, If I
go to jail T won't, -I aint gqnﬂa have no way to bond outta
jail so.they was- like, Well we can.get around that so then

I --' they called like I think there was a lieutenant was over

‘I guess the high rankin' out of the narco;ics agent and he

" come ask me wééwliké}'Like; yeéh;—weiiAyoﬁ know wgwgbttéudd

this right so we —-- they they took Ricky gway in a Crown

Victoria so we got out of ‘a Chevy TrailBlazer, got into a Ford

F-150 pickup truck so they -takin' me, they're not takin'-me to

jail, they takin' me to my grandmother's house only this time

" my grandmother she was in the hospital at"Mary Black,.she had

a stroke and was ip-ICU forlpneﬁmonia, she passed on November
18th and there was ; lotta reason I was scared I, youjknow, I
couldn't get locked up, my grandmothef's in jail and I was
tryin'-to put all my fault ways off on someone else so we get :
in the F-150, we comin' down, we get on 85, get off on
Buéiness 85 so one a the guys like, We might need to get a, do
a little recordin' real quick because they was like, they was
goin' to some kinda convention and they didn't have time to do

115




10
11

12|,

13
14
15
16
17
18
19
20
21
22
23

24

25

101

KETTH ANTHONY JOHNSON. - DIRECT EXAMINATION BY MR. POOLE

_the paperwork and I supposed torgot with them Monday so they

dropped me off at my grandmother's house on 189 Weepin' Oak
Drive, told me to see them Monday. I had roll call, had to
come up here for roll call Monday so Monday I never i_I ITTI
I I went on the run from the cops and that's, .you know, and I,

and I, and I ran from the cops and I got charged‘with this

. charge for like March or February a last year, they never
brought me to jail on Noyember the 5th. I was never brought

ﬂto the ]all and my, and my motion of discovery states and I'm

pretty sure he' ll say that me and my co defendant was brought.
to jail the 950 California Avenue where I was never tooken to
950 California Avenue Avenue oanovemberHSth, I was charged
and given;aubond; "I can't remember the exact date because I
came from Cherokee County, I had to come to Spartanburg County
for.a, uh, for family court. They came with a paperlsayin'
I'm charged with trafficking crackland marijuana and I guess
they by me not holdin' up'my end of the bargain sayin' that I
would help them set some other guys up they decide to- charge
me with the charge and, I mean, I pled to the marijuana charge
and my wo -- and-my my lawyer got the trafficking throwed out,
he said it was due to they were droppin®* the trafficking

charge because I agreed to plead to the trafficking marijuana

charge.
Q.. Okay. Now you gave a statement though and you. swore that
it was the truth. I mean, as -- you didn't sign a statement,
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did you? Is that right, you did not sign a written
statement? |

A. No, sir.

Q. Okay, but did you swear that that what you told law

enforcement was the truth on November 5, 20117

A.. Like’ llke like I, like I told you, that statement is on

the tape recorder. I read some a the statement from 'cause

' Mr. Crane gave me a copy of the statement yesterday and llke,

I mean, you can see like dlscrepanc1es in it" where you can see
like it's a conversation goin' on .and and, I mean, I mean, I

I'm pretty sure they got the tape, they can play the tape, I

e gt [— -

mean, I m I'm I'm I m pretty sure that because llke the ——-

]

Q ‘Well ---

A --- the statement was given-on the tape recorder

Q. ——— let me' ask you this: RS

A Yes, sir. | .

Q 'ﬁ——r-Did you impIicate Ricky'Mack in your ‘conversations

with law enforcement? Did you, did you say that he was

involved in this? -
A. 6n that statement?

Q. Yes, sir.

A.‘ 'Yes, sir, I did.

Q. Alr;ght, so that's a lie.
A. Yes, sir.

Q. Okay.
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A. Yes, sir, it wa -- like they was like well we wanna see
how you gonna play ball then, you know, 'cause they 'cause the
guy said, the the the I think it was a lleutenant somebody
like I'm gonna take a gamble with you, I'm gonna see how you
gonné play ball so he had me say this stuff.oﬁ him.

Q. Okay, did the CI, in this case, that is Ray, éver meet or
know Ricky Mack?
A. Who Reo?
Rgo, -—=
‘No ;__

--- yeah.
,———.no,.sir, except‘whén I pulled up when I would try to
introduce him, yoﬁ'know, like this my friend he,Ayou know,
make sﬁre I was get home okay. |

Q. . Okay. 'Did Ricky Mack ever have possessionvof marijuana,
cocaine or crack cocaine?

A. ﬁo, sir.

Q. Okay} And you were there to buy the marijuana, ---

A. Yes, sir.

Q -—- yog'had thevcash, -—-

A Yes, sir.

Q.. - cocaine was yours ---

A. Yes, sir.

Q --- and he didn't know the presence of the créck cocaine

in the Acura, ---
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- No, sir.
-—-— is that right?
‘iYes, sir.‘
Is that the truth?
Yes, sir7
Why should this jury believe ya now?

Because, I mean, Ricky Mack was a realfgéod'friend a

"mine, I mean, and I was bein' selfish at the time. I was

goin' through things, like I said, my grandmother was sick and
yeah, I was scared at the, at ét the time &and I, and I took my

wrong faults and put 'em on somebody else éﬁd somebody thaf's

‘always been a.good friend a mine, I mean, andithe§, and they

kinda ‘like that I know that, I mean, we're we're known it

kinda like wrecked our- friendship and, I mean,.friendship‘is

-

sumtin' that's, you know, it's hard to come .by now a day and

I, and and and and I just 'wanna, I jusf wanna take
responsibility fof'my actions and.I don't want nobody else to

get in'no trouble behind sumtin' that I've aone. I mean, I

just, you know, I just wanna s -- he he had nothin' to do with

“nothin'. He'didn't know, he was takin' me -- he wasn't even

takin' me to take me all thelway to Spartanburg, he was
droppin' me off to the guy that was supposed to been the
coﬁfidential informant and the thing, I mean, like I say, oh,
pretty sure 'cause when mQ.lawyer he tell me he heard ﬁhe tape
that the solicitor supposed to play for him where he's sayin!
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I have a conversation with thg CI, the whole conversation on
the phoneiwas'subposed to be like yeah, we discuséed this and
that and I'm prefty sure on the.same phoﬁe conversation I'm on
the phone with the CI say well, i'm gdnna get a ride wit you,

we gonna stop by a bar and get us a couple drinks then go on

to Spartanburg. I mean, I doﬁ't know if ya'll been aware of

all this or that, I mean, but I just wanna take my

| responsibility and I don't want him tp,bé'faulted for nuttin'

that I.did. I mean, I feel like I'm in the wrong for puttin'

"him in the predicament that I got him in, I —- 'cause he had

nothin' to do with noth;nf that was goin' on at the time, he
was droppin' me off. I was leavin"with the guy that was
supposed to be my friend but turns oﬁtﬁto'be a confidential

informant and it's ---

Q. Thank you, Mr. Johnson, answer any guestions that
‘* Mr. Holliday has for you.

‘CROSS-EXAMINATION BY MR. HOLLIDAY:

ZQ: Mr. Johnson, you said you're yéu;re.good friendé with
‘Mr. Mack ---

A, Yes, sir.

Q. --- and you're here today to help him.

A. _I'm here today to tell the truth.

Q. Well when when it's convenient you tell the truth.
A. I meaﬁ, what what that supposed to mean? ‘
0. Like when you're facin' jéil time ---
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A. How how is that ---

Q. --- and you don't want to be arrested, you tell them fﬁat
it's Mr. Mack but now in court you tell 'em it's not.

A, See, I don't, I mean, I don't really know you, I mean,
what's your 'riame, sir? -

0. ' You answer my qﬁestions.

A. ‘Okay. wa because as I'm gonna tell~you it's ;ike you
yoﬁ got invéStigators that's out there right, I éuess thef
come and tell you stuff and I‘guéss you;bein';fhé péoseputor
YOu take thaf ;nd you run with it so, I meaﬂ,-like your éops

tell lies. Your cop said I-went to jail November 5th, it's in

‘black and white, so is itnfiéhf for your ébpé 6r~iﬁ§estigé£ofsA

to tell.you a lie?
"I don't know what you're talkin' about but ---
Oh, ' .okay.

When you were arrested, um, ---

Okay, I'm sorry. 1I'm sorry.

I wasn't arrested that night ---

When the officers approached you that evening, ---
Yes, sir.

. Well I wasn't ‘arrested ‘that night now.
. --- they found marijuana, ---
.~ Yes, sir.

— they found cocaine, ---

. Yes, sir.
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Q.

--~- and they found crack and previously we had testimony

that it was 13.73 pounds of marijuana, 12.02 grams of cocaine

and 20.15 grams of crack, is it your testimony today that all

of those drugs were under your control and dominion ---

A.

A.

Q.

Yes, sir.

—%— and they belonged to you ---

Ye;, sir. .

--- and you're claimin' full responsibility over —
Yes, sir. S

--- those drugs? Where are. you —-- you said you YOu're

currently incarcerated?

A, Yes, sir.
'Q.» What‘aré.yOu inéarperated!for?
.A.) Um,v———‘ |
Q. 'Traffickingkmafijuané?
Ai Yes, sir.
Q.. Assault and battery df a high and_ aggravated natupe?'
A. Yes, sir;
Q. Possession of a weapon during the commission>§f a -violent
crime?
A. Yes, sir.
Q. Escébe?
A. | Yes, sir.
0. Ana felony DUI?
A. Yes, sir.
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And how much time are you doin' on those charges?

Q.

A. Fifteen years.

Q. And ‘when did'you go in?

A, I was sentenced June 28th of 2012.

Q So you got a lotta time left to do.

A. Yes, sir. |

Q So by takin' respon;ibilityAfor these othér drugs -- you

- you pled to‘marijuané charge, is that right?

A. Yes, sir.

Q. And today you'réitafip'.fésponsibility'fof these other
- drugs. . |

Q. And yéu'rerddin' 15 years.already?

A. Yes;_sir.

Q. So you don't really have that much to lose by takin'

responsibility off a Mr. Mack and puttin' it on you, do you?

A. I I mean, I have a lot to losé.

Q. Like what?

“A. I mean; I have a lot to lose: --- -

Q. You're ~—-~

A. --—- my integrity, ---

Q. --- 15 years in jail,

A, --- my integrity. I mean, c'mon. I mean, ---
Q. Mis ---

A, --=- it's ---
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--— Mr. Johnson, your integrity?
A. I mean, like, I-meaﬁ, like you you, I mean, you don't,
you don't, I mean, don't, don't sit up here like, I mean, it's
like yoﬁ tryin' to just sit there like downgrade the -- I
mean, I don't, I I didn't, I didn't come here -~ I.came here
to tell the truth, that's what I came here to do.

0. You came in here to help Mr. Médk,

_A. . No, sir.

Q. You came in here to take responsibility for those

drugs ---

A, For what I did.

Q. -—= because he was partners with gou to go buy the drugé.
A. No, sir. | h
Q. -Why'd he get in the trucké Why'd he get outta the
Acura? |

A; 'Cause I was introdq;in' him to another friend a ﬁine.

Q; And he gets in the frgck with him?

A. Yes, sir.

0. Hé;didn't just stand outside or shake hands or -- why'd

ya'll meet in a parking lot?

A, That's where Reo Wahted to meet at.

Q. Okay, that's where Reo wanted to meet at. How did you
know Reo? |

A. I ta -- met him through a mutual friend.-

Q. Okay, and had you had some conversations with Mr. Reo
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leading up to this éoint?

A. Yes, sir.

'Bout how many times had you met with Mr. Reo?
How many times I met with him?

How how -- when you see him, how often did you see him?

o oo

Probly about two or three times a week 'cause he was
workin', he was workin' as a chef at Ruby's Tuesday and one
time he was workin' as a chef'at Moe's Grill on Pelham‘Roéd.
Q. Okay, how did this this marijuana buy come to be? |

A. Like I said, Reo I just go to apartment, we play video

games{ I used to sell Reo marijuana, you might, you know, I

L]

-'ﬁuétyief him BorESQ;ﬁbney brvﬁhatevef} hé‘il pay:ﬁé'backAﬁ o

whenever he get his check  so he was like, Well I got sbme

Mexican friends a mihe who' I be trafficking on, waitin'
marijuana for, I say, I was like, Well, you know, try to hook
sumtin' up for me so I can, you know, try to get on my feet. .

Q. Okay, 13 sumtin' pounds a marijuana, 'bout how much does
y .

that sell for?

- I don't know 'cause I wasn't purchasing 13 pounds, I was

purchasin' 10 pounds a marijuana, ---

Q. Oh, okay --- -

-~-- he was chargin' me $850 a pound.

Eight hundred fifty dollars a pound so that be ---

Eighty-five hundred dollars.

(ORI A ol &

--- $8500. Okay, so how much money did you bring to the
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drug buy?

A, Well like I said, I had géve Reo some money to count, he
said I was like 200 short ---

Q. Okay. |

A. —-—-- so I got the pouch and I had some more money and got

it from there.

So how much money did .you have?

Probl? égout $11, 000, soméWhe;e.aroﬁnd there.

About $11,000, okay.

Yes, sir. !

-Um, how how long.do you know Mr. Mack?

Been knowin' -him for about ﬁhen at the.timelprobly about
like*éOlZi nah, I been kﬁowiﬁ‘ehim, we me£ 2000, probly 'bout
niné years. |

Q. 'Bout nine years. And you took'him along with you to do

"a drug buy just so he could give ya a ride?

A, ‘No, no. ©Oh, no, no, no, no, no. I was in

Greenville, ---
Q. Okay.
A. --- at a friend-girl a my house. I just called 'cause I

was over there, .I hadn't seen him in a couple month. What you
doin', -like nothin' nothin', I'm like, Well, I'm over in you
area, you know, come by hang out wit ya for a little while, I

like well I might need a ride to Spartanburg later on, he was

-like, You know, you need to get home, I get you home, so I
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" went over there, we sat over there, played video games, smoked

a little marijuana, you know, boom, so now Reo done started
callin' mé, he's tellin} me he in Anderson so that's when I
tell him -- well heAwas like come, you know, for people. Like
I say, I had metlhim like two or three days prior to that at
the same location so finally then I' went awhile but I'm tryin’
to call him back, he aint ahswerin' the phoné so he's like he
had to comeuto-Gregr, he like had té‘come toAGreer and talk to .
somebody in Gréer,éhe was like, Can you meet'me, um, wﬁerevyéu
met me -the othér déy, I said, Yeah, I say but, um, I'm I'm"
over a friend guys a m§ house, I say,:kﬂow what I'ﬁ sayin',
I'iiﬂﬁéetryou Ehé}é»yoﬁflivgoméhéad:aﬁd bring me béék'tgwf*>
Sparténburg, he was like; Yeah, I'll take yéu‘can ride on back
to Spé;tanburg with me so that's when I ésked Ricky, Yo, I'm
ready to -go, you know, take me right here to meet this .guy, -
meet my friend-guy, my other friend‘guy;'———

Q.- Who's that?

A. --- I say he gonna give me a ride on back to Spartanburg
which was Reo. -

0. And the friend guy was gonna sell you the 10 pounds a
marijuana?

A. Yeah.

Q And Mr. Mack had no idea that wag gonna happen?
A. No, sir. |

Q That's your testimony here today?
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A. No, sir:

Q. And you expect this jury fo’believe that and you know

you're under - : o “
A. Yes. |
‘Q;zA - oafhé
A. . Yes, s}r;

Q. Okay. 'After the the bi --.the buy happens’and and the

bust happened and you're givin' aﬂétatemént;to‘thé qfficers

ydu told.theﬁ that you were and“ifquqte, I was‘fhe ﬁiddleman
for a mariﬁuaﬁa transaction. |

A. Yes, sir.

Q.  And then they sa;d who who’wés the_trgnséption?tﬁrough

.and you said '‘Reo and Ricky. o . - o

A.  Yes, sir. : : : . ’ Doy
Q. Who were yoﬁ réferring to?
'A. Reo and*Ricky.v
Q.  Mr. Bryan Reo and Mr. Ricky Mack?
A; Yes, sirﬁ' & _
. Q. Okay.. Why did you tell theﬁ that that day?’
A. Because I told you the whole thing was coércedfbefo;e a
tape interview. Cah you -- di -- can you play the tépe

instead a my havin' tdlgo -—-

Q. It's —--

A. -=-= through that? Can you play it?
Q. --— it was coerced?
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A. Yeah, it was coerced. We talked about, me and the

investigators taiked about this bgfbre they played the tape
recorder. |
Q. So why weré you charéed?
A.. Hum? -

Q. If you,'if you —-——

Al |

Because I aidﬁ't, because I gﬁeéé 'cause I tobk‘off

runnin'. . They didn't charge me that night, ---

Q. "Cause you.took off ---
»A.  -—— sir. -
Q. -—— runnin'.

A, No, they aid -

become an informant for. the narcotics.

Q. So you --—-

A.- They never .took me to to jail.

Q. You weren't tryin''to keep yourself from gettin' charged

that night? . L

A. Hum?

Q. You‘weren't‘fryin!‘to-kéép yourself from gettin' charged
‘that night when you gave a statement or were.you trying to

"keep yourself from being charged that night? Did.you, did you

éive -— why'd you give that statement?
A. ‘Cause they ‘told me that they would be able to help me
out.

Q. Okay, how did they help you out?
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A, I mean, fhey didn't because I never -- when -- I nevér
helped them get nobody else..

Q. Where'd ya get the crack from?

A. Hum?

Q. >Where'd youAget the crack cocaine from?

A, That's irrelevant I think.

Q. I Idon't ---

A. I mean,,I -—-

--- think it is.

--~- I I'mean, I I I think that's‘irrelevantf

Where'd you get the crack cocaine? You don't know -Ff'
From‘anothert_-—f

--- 'cause it wasn't yours.

~-- from from ---

> o » 0 » oo

You don't know where you got it because it wasn't yours.

B oo

It was --- ..
MR. POOLE: four.Honor, -—-
THE;WITNESS: --- mine. | .
MR. POOLE: ~—--- e#guse me, but Ilthink if he wishes to
invoke the Fifth he can on tha£ gquestion.
THE COURT: Well if he's saying it's irrelevant; he needs
to ansﬁer.
THE WITNESS: Hum?
THE COURT: You need. to answer the solicitor's questions

if you would..
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BY MR. HOLLIDAY:
Q. Where'd you get the crack from?

A. From a friend guy, another guy that I was dealin' with.

Q. Another friend guy. Okay, where'd you get the cash

from?

A. Froﬁ séliin' drués&

Q. From sellin"drugs you got $11,00b?

A. . From seliiﬁ‘ drugs.

Q.  And the $11,000 was all the cash you brought to the

i

deal?

v

A. I think so.

Q:i nékayi _The crack cocaine §6u said iéiwéé"é friend gﬁy,' e

.-

what's his name?

A. I plead the Fifth.

Q.  What's his nhame?

Bl

A, | I plead the Fifﬁh.
Q. 'ﬂow's that gonna help'jou?’ Xou're,con - you'réA
incriminating someone else, 'you're not'incriminating yburself.
A, I mean,ilrméan,'I‘ain'tf I'gint gonna sit up here‘ahd.
give you a - guy name S

MR. POOLE: Your HoﬁOr, if he invokes the Fifth ---

THE WIT&ESS: --- that hadn't been inéarcerated.

MR. POOLE: --- then I think, I think it ——-

THE COURT: Sii,_—-—

MR. POOLE: --- stops.
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THE COURT: --- I believe it's my determinations as to
whether or not that is a proper indication'pf the Fifth
Amendment. I dén't believe that it is not and you need to., :
answer the solicitor's question.

THE WITNESS: Your Honor, ---

TﬂE COURT; Sir, I instruct you to answer the solicitor's
questipn.

THE WITNESS: I plead the Fifth. ' :

THE COURT; I've instructéd you to answer the solicitor's
question. |

BY MR. HOLLIDAY:

C Q. You're protecting:the;person you brought those QrUgs from

just like you're prbﬁecting Mr. Ricky Mack hereﬂtoday, aren't
yéu, 'cauée i;'sAall-arconspiracy and you're all in it
together ---

A. Um-hum.

Q. --—- and you know you're doin' 15 yéars in jail and you're
not gonna get much more --- |

A. You know I'm ---

Q. --- time to take possession of these drugs bﬁt you're
here today to try to get Mr. Mack outta this, aren't you?

A. No, sir. I'm here to take my responsibility for what I
did, that's why I pled to the marijuana, it was parta my plea
agreement.. If I Qas tryin' to get outta sumtin', I wouida
never pled to the marijuana charge.
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MR. HOLLIDAY: No further questions, Your Honor.

THE COURT: Okay, any redirect limited to what he went

- into?

MR. POOLE: Yes, sir.
REDIRECT EXAMINATION BY MR.'POOLE:'
Q. You were asked a lot of times, Mr. Johnson, about what
you had.to lose, you're déing -—'how old are yoﬁ? |
A. I'm 36~yéars-old{
Okay, and you're doing a 1S-yéar sentence?

Yes, sir.

Q
A
Q. Okay, you -
A.

yéars old Monday. I‘gotva l§t to lose, I done lost a lot By
bein' incarcerated my my kids.

Q. ~ Do you understand that you could be charged with perjury,
sir?

A. Yes, sir.

Q. Do you understand that you could be charged with the

'trafficking cocaine?

" A.. Yes, sir.

Q. Do you understand that you could be charged with

trafficking crack?

A, I already been charged with those charges.
Q. Do you know that you could be recharged? -
A. I mean, you ---
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Q
A
Q
A
0.
A
Q
A

told me? because you pled to the marijuana, it'waS~par£a your .

plea:

Did yéur lawyer tell ya that?
Nah, he didn't tell me that ---
Well ---

-—— 'caﬁse -—=

——- isn't ---

--- I asked him, ---

--- no, listen, listen, no, listen. I asked him, I said

‘  'why_did they drop‘my crack cocaine charge. You know what he

.agreement.' He didn't tell me no they gan'recharge you

l‘é:aus_e he told me that I I could probly get charged with

perijury.

Q. AOkayQ Alright, so you do have a lot to lose, dén't
you? | |

A. Yes, sir.

Q.  Okay, thank'youu

.

MR. HOLLIDAY: Nothin' further, Your Honoxr.

THE COURT: Thank you, sir, you may step down.

(Whereupon, the witness left the stand.)

THE COURT: The lawyers approach.
(Whereupon, a bench conference was held off the record.)

THE COURT: 'Alright,'ladies and gentlemen, I've got to

"take a brief matter of law up with the attorneys that has to

be done outside of your presence. I continue to remind you
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not to have any discussions among yourselves about anything
involving the case but if you would please retire to the jury
deliberation room, we'll get you backljust in a moment.

{(The following takes place outside the presence_of the
jury.) ‘

(Attorney/client conference held off the record.)

- THE éOURT: I tell youkwhathletlf— I'm'gonﬁanstep down

fbria few minutes: 4
. MR. POOLE: Thank you, YodriHonéf.

THE COURT: Unm. ‘ |

(Whereupon, arecess was taken.)

THE COURT: 'Alrighf, Mf;rﬁa§K)vif“§ou Qill pleaée étand'.
and lét the clerk of court swear'yoﬁ in, I need to aék you
some questions. |

_ ' RICKY HEWENS MACK, having beén
first duly sworn, testified as follows: - |

THE COURT: Alright, thank you, Mr. Mack. Mr. Mack, at

this time I'm going to explain to you certain of your rights

and if you do not understand anything that I say, please let

me know and if you wantAme.to explain anything in more detail,
pléase let me know that as well, do you understand that?
| THE DEFENDANT: Yes, sir.

THE COURT: Okay, and if ever durin' this process if you
can't hear me, let me know and I'il speak up. I need you to
speak up too because this lady over here {(indicating) to my
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right, she'é taking down everything that's said and you don't
have the benefit of a microphone like I do, okay?
THE_DEFENDANT: Yes, sir.
THE COURT: Thank you. We have now reached the stage of
the tria} where you may present your defense. You have the
right to ;laim protections giveh to you by the Fifth Amendment

to the Constitution of the United States. This amendment

states in part no person shall be compelled in any criminal

case to be a witness against himself, this means that you
cannot be. required to testify in this case.. You have the
right to testify on your own behalf, however, no one can make

you testify, this is a personal right and no one can waive

this righf)?kceptjyou. If you decide to testify, you will be

subject to the same rules that govern other witness and you

may be examined and cross-examined on any relevant issue in

this case. In addition, if you have any convictions involving

dishonestyior false statgments or for crimes punishable by
imprisonment -for more than one year and the Court determines
that the probaiive value of admitting'this evidence outweighs
its prejudiciél effect to you then the solicitor's office
would be able to introduce your record to attack your
credibility.” If you decide to testify, this decision on youf
part must be ffeely, voluntarily, knowingly and intellectuaily
made by you.with knowledge of the protéctions given to you by
the Fifth Amendment and the consequence of your decision. Now
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if you decide not to testify, I will instruct the jurors that
they cannot give that fact that you.did not testify any
consideration whatsoever and there is to be absolutely no

prejudice to you because you did not teétify, it is left

.entireiy up to you whether or not you testify. You may  .talk

with your'attorney, your family, your friends and anyone else,
the final decision will be left entirely up to you. Do you
understand what I've just explaiﬁéd to you? '

THE DEEENDANT: Yes, sir.

THE COURT: Do you have any questions about,whatAI have

explained to you?

No, 'sir.

_ THE DEFENDANT: - -
:. THE COURT: Have you discussed wiéh your lawyer whgther
you éhould or should not téstify?

THE DEFENDANT: Yes, sir.

THE COURT: Do you wish or do youzfeel like you need to
talk to your 1aWyef anymore about this whether &ou'll’testify‘
or not?

THE DEFENDANT: No, sir.

THE COURT: And, sir, ha -- db#yOu wish to testify in
this trial?

THE DEFENDANT: No, sir.

THE COURT: _Alright. Has anybody promised you anything
or threatened you in any way in order to get yéu to make the
decision not to testify?
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THE DEFENDANT: No, sif.

THE COURT: Alright. .Alright, alright, thank you, sir.
If ever duringvthis process =-- well if you need to ever speak
to your lawyer again about it before we proceéd, just - let me
know and I'll ailow you to dd so:in private but wé’ll proceed
on. Thank you, sir, you may be'éeated. Alriéht,
what -- and the defense has no other witnesses.

.MR. POOLE: - That's cofrect, Your, Honor.

THE COURT: 0Okay, what I wouid say let's.bring the jury
backf let the defepse rest in front of the jury. . Is the
State, State have any reply?

MR. HOLLIDAY: No reply, Your Honor.

THE COURT: I'll ask.the State that question and then
I'll send the 5ury to lunch. | |

(The following takes place in the presence of the jury.)

. THE CQURT: Defense wish to proceed? | |

MR. POOLE: Your Honor, at this time the defense rests.

THE COURT: And the State intend to call any‘reply?

MR. HOLLIDAY: No, Your Honor, the Stafe has no féply;

THE COURT: "Alright, madam forelady; ladies and gentlemen

of the jury, all of the evidence has now been presented to you

‘tHat will, that will be a.basis of your consideration, your

deliberations. Given the hour that it is I am going to let
you have a lunch break at this time then we will return back
from lunch we'll receive the closing arguments from the
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attorneys and then I will instruct you on the law applicable
to the case and then you will retire to bégin your
deliberations. At this, at this juncture &s it is throughdut
the trial but espécially at at this juncture, do not do any
type Of‘independent rgsearch or igvestigation into anything
involving the case while you're at your lunch break as well as
do not have and start any discussions with anyone about

anything invqlving~thé'¢ase; I would ask, let me take a look

_at that cldck_up’there a -- ta —-- ask if you would to please

be back in the jury deliberation room by 1:45 and then we will
begin with the closing arguments but‘YOu may go with the

(The.following takes place outside the presencé of the
jury.)

THE COURT: .Any motions?

:‘MR. POOLE: Yes,‘sir. ‘At this time we'd renew our
excepﬁion to the denial of our pretrial motion t§ suppress,
also a renewal of the motion for a directed verdict based uéon
grounds I've already stated and the fact that‘thé arguments
has been enhanced by the presentation of the defense |
witness.

THE COURT: -Alright, and again, based upon the standard
that this court has to apply even if assuming the position of
the defense has been enhanced, it still would be a matter of
for the jury when the evidence is viewed in the light most
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favorably to the State again drawing the, drawing the

inferences in favor of thé State from thé‘evidencevthat I
would have to deny the motion based upon the standard this
court has to apply:baséd on what this court recalls the e --
the.testimony to be.

Alright, I've received the jury charges from the

attorneys, we'll see ya'll back maybe if we could réconvéne

maybe a few minutes before 1:45 just to see if there's any

final matters.

MR. HOLLIDAY: Yes,-éir,'Your Honor.

VTHE COURT: Now'since the defense présented evidénce,
that means that the State will go 1ast.v You gonna reqﬁire
them to open too?

MR. POOLE: No, sir.

THE COURT: Okay; Alright, how long do yod think for
arguments? | |

MR. HOLLIDAf: Brief and 15, 20 minutes max.

MR. POOLE: The Same;

THE COURT; Okay, so we can probly get it to the jury by
three, okay. Okay.' Alright, thank you very much. We'll step
down.

(Whereupoﬁ, a recess was taken.)

THE COURT: Can I see‘the lawyers for a moment?

(Whereupon, a bench cohference was held off the record.)

THE COURT: Alright, I've had a bench conference
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concerning the jury charges with the lawyers, they've reviewed

‘the verdict form. After the charges are presented if any of

the lawyers wish to take exception to the charges, they may.
Anything else before we bring the jury back? |

MR. HOLLIDAY: ©Nothin' from the State, Your Honor.

MR. POOLE: Nothing here.

THE COURT: Bring ‘the jury back.'

(The following takes place in the presence of the jury.)

THE COURT: Madam forelady, ladies and gentlemen,-
parties have piesented fhéir.evidénce in .this case, it is now

}

time for the attorneys to make what is called their "QIosing

arguments” to you: The arguments of the attorﬁeyé-afe not

evidence in this case. Their statements and arguments are

meant to:help you uﬂderstaﬁd the evidence that has been
pfesented and apply the law to that evidence. You shoul&r
disregard any remark, staﬁeﬁent or argument which is not
supported by the evidence presented during this-trial or the

the law that I will explain to you after the arguments. At

this time we will receive the closing arguments from the

‘attorneys.

MR. POOLE: May it please the Court.

THE COURT: Yes, sir, |

MR. POOLE: I wanna thank ya'll, folks, again for paying
attention and being here for what has turned out to be a
little longer than probably anticipated by everyone and I'm
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certain anticipated by ya'll. The -- to briefly reiterate a
couple things, Mr. Mack doesn't have to prove anything, that

is 'so important, he doesn't have to prove anything whatsoever.

. The burden is on the State to prove .that Mr. Mack is guilty

beyond a reasonable doubt and you'll hear enough about that-
and a lot of you already heard enough about it probly you can
quote in your sleep but you'll here a lot about reasonable

doubt later on from the judge SO'haQing said all that I I

"would like to, I think I can would like to point out that the

. presentation of this entire case, that ie, both State's case

and the defense is clearly-mafked by a dividing line and you

can draw a line just straight through this case and it's right

down the'middle, i; separates the State's case from,what the

defendant presented which was the witness Mr. Keith Anthony
Johnson. Now if we take the State's case, let me talk briefly
about that and what it consists of and what it”does not

consist of, I submit to ya, ladies and gentlemen, that if law

.enforcement is going to get intoc.the business of selling drugs

‘in order to secure.convictions then law enforcement oughta do

a better job of-getting their evidence together and giving it

to a solicitor so that a solicitor can secure convictions

‘against those who deserve convictions, that is guilty people,

"okay, but what we got here if you remember the very first

witness was Investigator Ndrris right here (indicating), he
testified as to what he saw, alright. He testified that he
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had some contact with the CI, I wanna talk about the CI in a
minute, but he had contact with this CI anq the only reference
made to any name whatsoever was Slick, a/k/a Keith Johnson,
airight. Riqky'Mack was not méntioned'at all in tﬁe ‘

conversations between or communications .Mr. Norris,

'Investigator Norris had with the CI, okay. Now typically when’

you have a CI YOu've;gbt\a wire, okay. Where is any audio or

“wisual in this :case? None nowhere.

THE COURT: Excuse me.

MR. POOLE: 2ilch, nada, nothin'. Where's the CI? I

* 'will talk about that in just a minute but all we got and and

" .and Investigator Norris just saw along with. others what was

going on oﬁtside'this,Dually aﬁd outside tﬁe Acura, that's
all, they saw what was goihg on. around. No évidence has bgen
presénted by the State as to what was goin' down inside of the
Dually,'dkéy, nothing whatsoe&ér‘aboht whaﬁ‘kinda transacfion.
was going on, who knew what was in Ehere, who had posseésion
of drugs, be it éocaine, marijuana or crack cocaine and I
don't even liké'fq look at tﬁiSfjunk; I'doﬂft even like to.
touch it, I don't like to even be around it but that's what
we're here about. The state is tfying to to —; tie this

evidence in with Mr. Mack, okay, now and then Mr. Norris he

' goes over to the Acura and under the pretext of doing an

inventory, you know, and opens up a console inside an
automobile that belongs to someone other than Mr. Mack and
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finds the crack cocaine instead of getting.a:a search warrant
in o;der to‘be able to legally effect such a search which is
done all fhe time but he did not do so so thatvpiece a'junk\is
in heré, okay. Now just because all this stuff is in this box
and was allegedly at thé séene stillﬂdoes not tie Mr. Ricky
Mack into the case at all. We have only what we-have is what
Mr. Investigator Paul Norris stated. He was. this first
witness. Those other witnesses were fine, there was no nged
for mé to ask: them any questioné Whatéoever,‘they're fhe
teqhnicians, they're the ones that are imporﬁant in
ascertaining weight, nature, .quantitative, qualitative
analysis, they all are experts ip‘that so there's noéhing
cbntésting about the fact that these ipems,aré what they are.

Now where is the Cf, you know? Where's Waldo? )Where's

. Waldo? Where is he or she? Why aren't they here? They dead?

Unavailable? Didn't wanna come tb court? Didn't wanna come
to court ‘because they didn't wanhé testify in this case
because Mr. Mack is innocent? Wheré is he or she? You,hardly
havé these cases when you have a CI;AaaCRI or CI, wh;tever you
wanna call it; you have an a informant and the State goes
forward without them, it's astounding_absolﬁtely.

Now there was cone thing I asked Mr. Investigator Norris
about at the .toward the end of his testimon§ and that was
about the Cadillac coming up. Now I thiwk that's important
because it seems that the marijuana came oﬁ scene, on the
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‘scene jﬁst like that. ~Somebody pulls up in a Cadillac as a

result of a trigger phone call, if I've got my, if I'm
listening right, as a result of a triggering phone call comes
the -- throws the marijuana in the Dually and it happens just

like that in a flash but that wasn't mentioned on direct

examination, it was only mentioned after I started asking

about it to Investigator Norris. Alright, so what what
difference does all that make? So let's jump across the line

and go to the defense and the defenseé is bas -- it's all this

-this witness that came in today whose doing a-15-year sentence

dressed,in_orange, chained,‘shackled, poweled and he comes in

" and he testifies that he's known Ricky Mack, that he's friends

with him, you.know, well you don't hang around with people you

usually.donﬂt know and that the events of the day was that he

" happened to be over in Greenville although he lives in .

Spartanburg, .he being Mr. Anthony, and they were play --

Mr. Mack living over in Greenville theéy hook up, he -says, I'll

-give you a ride back over to Spartanburg, alright, and so they

come over near this area where the'pféarranged meeting between
Reo and Mr. Anthony is gonna take place. Mr. Mack doesn't
know what's goin' on, he just stops to get gas although
Anfhony;tells Mr. Mack to stop in this area. Mr. Anthony goes
over to the Dually, stafts,doin' the deal, okay,. aﬁd then

Mr. Anthony asks Mr. Mack, said, Come here, I got somebody I

" want ydu to meef, that's all. Mr. Mack goes over, makes the
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mistake of getting in the car not knowing what's going on and

then, bang, the'triggering phone call is made, the duffel

bag's literally thrown in there, everybody comes outta the

woodwork, both are arrested, Mr. Mack is handcuffed, I don't
even know if Mr. Anthony was, they knew what Anthony'was up td'
and then they go ‘over to £he Acura, rummage around and come up

with the crack, alright. You saw this man, you saw him

'tesfify. He gave contradictory statements. He told law

. enforcement something different than what he said today and

the judge is gonna tell you :about what the law is 6n
inconsistent statements and all that but I submit to ya'll.
that somebody who is willing to come in here even théugh

they're doing é 15-year sentence for-trafficking marijuana,

- which is one of fhe charges that Mr. Mack is charged with,

comes- in here and has children and tells something different
under oath, well tﬁat's perjury and he's convicted himself out
of his,owﬁ.mouth under oath on possession of crack cocaine and
possession of cocaine, he's‘alréady pled to the mérijuqna.
Ya'li saw him, he talked to you, he.looked at ya, he told the
truth today, that'é the defense. iIf'he's in his thirties and

he's convicted himself by his own testimony, we don't even

u‘.know could -- if he'll see the light of day outside the

. Department of Corrections so he put it on the line, he put it

on the line. Sure he's friends with Ricky Mack but I'm not so
sure I good enough friends with anybody to where I put the
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rest of my life on the line by comin' into a courtroom after
I'm already doih' time when I don t have a thing to gain, not
one thing but everything to lose. There ya are, that‘slwhat
you got, this case is that, it's heart attack serious{ it's a
very serious offenée. I don{t‘like'the‘preSence of these
drugs in our oommuniﬁy eny better than anybody else does but
this‘is not the way to go about'tryin' to secure a oonvictioo
when somebody has to be, happens to be merely present, |
happened to 'be merely there w1thout knowledge of what s 901ng
on, without possession, either actual or constructive of the

drugs, without possession of the drug money used in the

" transaction end.thet's'wﬁéfryou'gotta_have,.you gotta have a

‘guilty act associated with a guiity mind, ya have to have a |

criminal intent associated with a criminal act. Mr. Mack was
meiely present and mere ﬁresence‘islthe law that Judge Hayes
is going to talk to you.about.. I ask‘yavthat after youihave
heard.the solicitor and after.you've’heérd‘the jury -
instructions from Jﬁdge Hayes that_youAconsider all these
things but  the presentatioﬂ-of.this entire caee falls, it
falls against Mr. Mack. What i mean by that it fails and
falls and stumbles and comes downlat’the end a the State's
case when they rested, okay. The CI ie'not here,lI'can't say
that enough, the CI is not here. WhereAis he or she? Why why
are they absent? it fails and then we brino in someone who
puts everything on the line with everything to lose and
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nothin' to gain, serious business. I appreciate your
considerétion but what I aék for you to do in this éase is
find Ricky Mack not gui;ty because that is a verdict that
speaks the truth, it is the truth and always will be the
truth but we can't come back after this day and say, Well,
maybe something was lacking, maybe there was a mistake or
something, this is the hour, this will be an hour-of decision
iﬁ a very serious case: If I said anything elée, I think I'd
be either boring you or repeating myself but thanks a lot, I
‘trust you'll do the right thing.

MR. HOLLIDAY: Ladies and gentlemen, thank you égain for
'your service, you're®an important part of our judicial system,
it's juries in cases like this and the judge is,gonﬁa instruct
you on on what exactly.that‘means. Basicaliy what you're here
for is you're-you are the final finders of fact in this case
and the way that works is you hear testimony, you see evidence
and you take that, you weigh credibility of witnesses and'you
come up and and you get to decide what's the truth and thét's
parta your job and the judge in a minute 1is gonna instrupt'you
§n what the law is in the case and the way'that.you arrive at
your verdict is you take the truth of the witnesses‘andlthe
evidence that you find useful, you take the law and you apply
that to determine whether or not the defendant is guilty or
innocent and I believe with the evidence we presentéd over the
past two days that that should be no doubt in your mind that
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Mr. Mack is guilty of trafficking in marijuana, cocaine and
crack.

Basically what we have here is the CI, Mr. Reo, somehow
gets in contact with the narcotics officer, we can asgume‘
that's 'cause he got in trouble, and he agrees to do a drug
transaction for them so yeah, was Mr. Johnsoﬁ and Mr. Mack set
up? abso;utely thgy were set up. They, tﬁelci contacted
them, said, Hey, I've got some‘marijuana I guess over
10 pounds, they ended up Qith about 13 pounds but he says, Got

some marijuana for you to buy. Obviously Mr. Johnson was

interested, he he actually set up a buy but the the thing is

he btoughﬁ Mr. Mack aiong-Qiih fhem."He'séys that théiiﬁéré
in Greenville hangin' out ‘at a friend's house, that he was
givin' him a ride so they éet in the car, they come to to the
buy location and they both get outta the car. Mr. Méck was
supposed to bé leaving 'cause he was.just giving Mr. Johnson,
Mr. Keith Johnson a ride there and Mr. Mack got outta the car
too and then Mr. Mack gets into the truck with with the:CI,
Mr. Reo, and that's when the drug deal goes down. Now yes,
there's confusion about when the marijuana was bfought in but
ultimately the marijuana was brought in and the drug deal did
happen; My question for you is if the the tr -- now I I don't
think there's any doubt that Mr. Johnson is claiming the
marijuana, he's pled to that charge but that doesn't mean that
Mr. Mr. Mack was also not invqlved in that. Where did all
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that money come from? Mr. Johnson now he he may not remember
it but he said it wgs about $11,000. The pfficers actually
recovered $13,650 so he couldn't ~- he didn't knéw exactly how
much money he brouéht 'cause he didn't bring.it all, I submit
to you Mr. Mack and Mr. Johnson were- partners in a business
deal where they both rode up together and they both planned to
bpyAthese drugs and'sell 'em. Mr. Johnson says that hé was
going - to gi§e a ride with Mr. Reo, well if. that's ﬁruehwhy did

he leave his belongings in the car that Mr. Mack drove, the

Acura, why did he leave his extra cash and if those drugs were

his why would he have left them in the car? He was planning
to leave, don't ya think he woulda taken that stuff w}tﬁ him?
Don't ya. think he woulda taken his drugs, I mean, who's‘génna
lgéve your, I don't know, I.doh't know .the street value of

those drugs but I would assume they're -they're féirly large,

-if if I'm gonna get in the car and take off and go ride with

. somebody else, I'm not gonna leave my drugs in the center

console of somebody else's car and and that's in reference to
the crack cocaine that Qas-found in the center console of the
Acura which Mr. Mack was driving and belonged to Mi; Mack's
sister. I think there's sufficient evidence to.point at least
to the‘crack cocaine at this point to Mr. Mack. - He was
driving the car, his éister's Car, it was in thé center
conséie.

With regards to the cocaine, it was found in in the, in
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in a purse in the backseat of the Dually. Again, the the
judge is gonna instruct you on what it means but there's a a
legal term it's called "hand of one"«ahd that means>that if
one person is committing a crime and another person is aiding'
or abetting in that crime at all, they're both guilty. It
doesn't matter that you had it, as long as yoﬁ Wefe-acting
together and in unison or you had a common scheme or a common
plaﬁ to make a drug deald -- deal go dpwn, you'don't actually.
havé to hold the money or you don't actually have to hold‘the
drugs, you're still guilty of it just as if you had done it
and gnd Judge-Hayés is gonna explain that legal philosophy to
yoﬁ’but-I chérgéuydu'itfs:QBHI‘dutyAté'téke'that éhdtapply'if
to the facts in this case, I thiﬁk when‘you do} you'll see

that this again was.a, was a business partnership, Mr. Mack

.and Mr. Johnson acting in the concert and that brings me to my

point about Mr. Johnson.: He's here'today, he's servin' a

15~year sentence in the Department of Corrections. He's ohly,

he's only done less than‘a,year of that so far. He's got
nothin'~to lose by claimin' those drugé, matter -a fact, he
already did, that's why he's in jail. He has absolutely
nothing to lose by claiming these drugs. ‘He thinks that if he
takes it, Mr. Mack gets off free and he's ﬁust tryin' to help
out his buddy who he probably knows he got in trouble with.

He says they're friends, they probably'are. He's tryin' to
help a buddy out who he knows is lookin' at goin' to jail. He
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doesn't want, you know, he's he's he figures if I take the

blame for it, I'm already in jail, there's nothin', yéu know,

they can't hurt me, I'm already there. Mr. Mr. Mack over here
I can help him out, I can help my buddy out. Mr. Johnson says

he was up here to to work on his integrity. He he's just,

.he's at some or another.he's teilin' a liéﬂ Whether he's"-

lyin' today, he was. lyin' yesterday, his credibility is
severely damaged by what he's done in the past.apd hé's‘just
here foday because he thinks he“can heip get his buddy off a
crime that they both committed £ogether.

Now I I wanna talk, to you about what what is trafficking
'cause you hear these terms trafficking marijuana, trafficking

cocaine, frafficking crack and ya think trafficking to mean

" you have to move the drugs or or whatever but the way it works

is fréfficking jﬁst means that,you have a certain amount, you
had and and-in this case you've got marijuana, crack and
cocaine. For marijuana you hav; to have more than 10 pounds
of marijuana and .in this case, uh, I believe Ashley Harris,
the chemist, testified that-thére wére113.73 pounds sé clearly
that prong bf the.test is met, there was way more or
substantially more than 10 pbunds of marijuana so if someone
was'exercising dominion and control or attempting to buy or

attempting to sell or even just had possession of that kind of

amount of marijuana, they're guilty of trafficking marijuana

:and the same thing applies for the crack cocaine and for the
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cocaine, powder cocaine substance. Now these may be smaller
the, you know, 15 or 10 pounds of marijuana but they're still
trafficking levels and wﬁat the law says with regards to these
is if you have mére'tﬁan 10 grams of cocaine or more than 10
grams of crack which is also known as a cocaine base, cocaine
base is the legal term for crack but everybody just calls it
crqck, if . you have more than 10 grams and-you're in possession
of it or you try toAbuy it or you try toAseil it, anything

like that yoﬁ’reljuilty of trafficking those drugs. 1In this

4c§se the lab came back with 12 grams of cocaine and 20 grams

of cfack, both of those would be trafficking level offenses.
Véry sefiouéwéharges,-65viously £His isﬂévvéry imporfént5ca$e
for both the State and the defendant, ybu know, it's very
important that that we present to you every element that's
charged and I would submit to you that we have. It's cléar
that that Mr. Mack may not been .in on the initial transaction
with with the cbnfidental informant but it's our position and
6ur belief and I would submit to-you it's the truth ﬁhat

Mr. Johnson got together'with Mr: Mack, drove to that location

to purchase that marijuaha and Mr. Mack alsc had on his person

cocaine and in his center console crack. Why he had.those,
why he brought those to the drug deal, I don't know, maybe he
planned to sell them later when he sold the marijuana but he
did, he had those and ‘I would submit to ybu that he is in fact
guilty of trafficking cocaine, trafficking marijuana and
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trafficking in crack.
Ladies and gentlemen, when you go back to that

délibe;ation room after hearing the jﬁdge's charge on the law,

- you're gonna have to determine; number one, the credibility of

the witnesses, the credibility of the officer, credibility of
Mr. Johnson and credibility of the lab chemist and in the the
chain a custody witnesses. The defense has said those are the
drugs, that's clearly not an issue. The issue for you tor
decide when you go back in that‘jpry‘room ig.did Mr. Mack‘know
that.a drug deal was. goin' dan and wasi he purchased'anything
and I would submit to you the evidence in this case clearly
suggests that he not only knew it, he was participatinq in it
with regards to marijuana and he. also had thbse other drugs on
him that he claims at a later poinf in time and I would ask
you find him guilty on all three counts. Thank you.

THE COURT: That microphone again. Ladies and éentlemen,
I need to remind you that during this.trial you and I have
certain duties to perform. As the trial judge, it is my
responsibility to preside over thé trial of this case, I also
have the duty to rule on fhe admissibility.gf evidencé offered
during this trial. You are to consider‘only the competent
evidence that is before you. You are to consider only the
testimony which ‘-has béen presented from the witness stand and
any exhibits which have been made part of tﬁe record of this
case. Now I have the additional duty to charge you the law
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applicable to this Ease. As the presiding jddge, I am the
sole judge of the law of this case and it is your duty as
jurors to accept and épply‘the law as i now state it to you.
if'you already have any. ideas as to what the law is or what
the law ought to be and it dqes.nbt now agree with what I tell
‘ybu the law‘is, you must abandon. that idéa because you are
sworn to accept théflaw and-apply it as exactly as I state it
toryou now. V |

In every‘cése'tried in this coupt'before a jury, the

“~judge becomes the sole and exclusive judge of the facts -- I'm

sorry, try a jur f;dlet me étart over with that paragraph. 1In
every case tried in this court before a jury, the jury becomes

the sole and éxdlusive judge of the facts in a case. A trial
 judge cannot iﬁtimaté, state, cdmment,on or ‘-make any statement

to a trial - jury about the facts of a case. Sinte you, the

' "jury, .are the sole judge of the facts in the case, you are not

to infef fromhwhat I've said duriﬁg»the progress of this trial
'and ruling upon the admissibility of evidence or étherwisenor
anytﬁiﬁg that I say to you now during the course of this
instruction that.I have any opinion about the facts in this
case. The law does not allow me to have an opinion about the
facts. This is a matter solely for you, the jury, to
determine. As jurors it is your duty to determine the effect,
value, weight and truth of the evidence presented during ﬁhis
trial.
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The indictments in this case, they charge the defendant
with trafficking in marijuana 10 pounds or more but less than
100 hundred pounds, trafficking in.créék 16 grams or more'but
less than 28 grams, trafficking in cocaine 1Q grams or more
bgt less than 28 grams. I remind you that £h¢ fact that the
defendant was afrested, charged and.indicted in this éase is

not evidence in this case and cannot be-considered by you as

- evidence of guilt in this, in this case nor does it create any

pfegumption or or inference of guilt. Ihesé documents are
simply the formal written instruments which contain‘the
cﬁgéges made against the defendant, they are the fo;malni
documents by which the case is brought into court. Each of
the indictment charges aJéeparate and distinct foenée. Yda

must decide each indictment separately on the evidence and the

law applicable to it uninfluenced by your ‘decision as to any

[

other of the indictments. The defendant may .be convicted or
acquitted on any or all the offenses chargeda You will be

asked to write a separate verdict of gﬁilt or not guilty on

* each of ‘the indictments.

Now the defendant has pled hotﬁguilty to the indictments
and that;plea puts the burden on the State to prove the

defendant guilty. A person charged with committing a criminal

- offense in South Carolina is néver required to prove himself

innocent. I charge you that it is an important rule of law
that.the'defendaht in a criminal trial no matter what the
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‘seriousness of the the charge may be will always be presumed

to be innocent of the crime for which the indictment was
issued unléss guilt has been proven by evidence satisfying you
of that guilt beyond a reasonable doubt. This presumption of
innocence‘does not end when you begin your deliberations but
it accompaﬂies the defendant throughout the trial until ‘you
reach a verdict’of guilt based on evidence satisfying yéu of

that guilt beyond a reasonable doubt. The presumption of

.innocence it is like a robe of righteousness placed about ‘the -

shoulders of the defendant which remains with the defendant
until it has been stripped from the defendantthy evidence
doubt. This presumpt;on‘of innocence is not mere legal
théory, it is not jusﬁ a legal phrase, it is a substantial |,
right to which every defendant is entitiea unless you, the
.jury(nare«satisfied'from the evidence of the defendant's guilt |
beyoﬁd a reasonable doubt.

What is reasonable doubt in the law? A'reasonagle”doubt
is the kinda doubt that wouldycause a4 reasonable person to
hesitate to act. The State has the burden of proving the
defendant guilty beyond a reasonable doubt and some of you may
have served in as jurors in civil easés where you were told
that it is only necessary to prove that a fact is more likely
true than not true sﬁch as by the greater weight or the
preponderance of the evidence; In criminal cases the State's
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proof must be more powerful than that, it must .be beyond a

reasdﬁable dQUB?- Pfoof beyond a reasonable doubt is prdof
that leaves yopAfirmly convinced of the defendapt's‘guilt.
Theré are very few things in this.world that we know with
absolute certainty and. in crimiqal cases the law does not

require proof that overcomes every possible doubt. If based

on your consideration of the evidence you are firmly convinced

-that the defendant is guilty of the crimes charged, you must

find the defendant guilty. If, on the other hand, you think
there is a.real possibility that.fhevaefendant is not guilty,

you must give the defendant the benefit of the doubt and find

*him not guilty..

There are two types of evidence which are generally

¢

‘'presented durihg a triéi:' direct evidence and circumstantial

evidence. Direct evidehée-is the testimony of a person who
claims to have actual knowledge of a fact such as an

eyewitness, it is,evidence which immediately establishes the

‘main fact to be proved. Circumstantial evidence is proof of a

chain of facts and circumstances indicatihg the existence of a
fact, it is evidence which immed%aﬁely.establishes collateral
facts from which the main fact may be inferred.
Circumstantial evidence is based upon'inference and not on

personal knowledge or observation. The law makes absolutely

~ no distinction between the weight or value to be given either

direct or circumstantial evidence nor is a greater degree of
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certainty required of circumstantial evidence than of direct
evidence. You should weigh all of the evidence in the case,
after weighing all the evidence, if you are not convinced of

the guilt of the defendant beyond a ‘reasonable doubt, you must

‘find the defendant not guilty. Necessarily, you must

determine’ the éredibi;ity of the witnesses who have testified

in this case. Credibility it simply means believability. It

becomes your duty as jufors‘to analyze‘and‘to_eéaluate‘the

evidence and determine which evidence. convinces you of its

truth. In determining the believability of witnesses who .have

" testified, you may believe one witness over several or several

witnesses‘overgqne. You may believe a part of'the”testimony

" of a witness and reject the remaining"partfof the testimony of

that same witness. You may believe the testimony of a witness

" in its entirety or reject the testimony in its entirety. You

may consider whether'any‘witness'has exhibited to you any

interest, bias, prejudice or other motive in the -case. You

‘may also consider the appearance and the manner in which the

witness acted on the witness stand.

Rules of ev;dence ordinarily do not perﬁit witnesses to
testify to opinioﬁ or conclusions, an exception to-thié rule
exists where the evidence is called it is presented from what
we call an "expert witness". A witness who by education or
experience has become an expert in 'some art, science,
profession or calling may state an opinion as to relevant and
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. material matters in which the witness claims to be an expert

-may also state the reasons for that opinion. You should

consider any expert opinion received into -- in'e§idence in
this case and like.ény other evidence give it the weight you
think it deseres. If you decide that the opinion of an
expert is not based on sufficient education and éxperiencé or
if you conclude that Ehe reasons given in support of the.
opinion are not sound or that the opinion is outweighed by
o#her otherlevidence, you may disregard the opinion in its
entirety. An expert witness's testimony is not to be given
any greater weight than of any othef witness simply because
the witness is an expert, further, you are not required to
accept the:expert's copinion even thougﬁ it is uncontradicted.
Now, ladies and gentlemen, there had been evidence
presented that a witness made prior statements which ére not
consistent with the witness's presenﬁ testimony; you may use
it —- this evidence to decide whether to believe the witness;
you-may also use eﬁidence of the earlier contradictory
statements to determine the tfuth of those statements. It is
up to you to decide whether to believe the earlier statements
or the the testimony given at trial. If a witness is is shown
fo have knowingly testified untruthfully céncerning'any
material mattex, you may qonsider this in determining whether
té trust the witness's testimony as to other matters: You may
reject all of the testimony of that witness or give all or
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part of testimony the weight you think that it deserves.
Now, ladies and gentlemen, I instruct you and emphaéize

to you that the fact that the defendant did not testify is not

‘a factor to be considered by you in any way in your

deliberations and in your consideration on the question of
éuilt or innocence of the defendant, it must not e-- it must
no£ be considered by you in ahy manner whatsoever. A
defendant has the conétitutibnal right to remain gilent and
the.assertion of this right must not be conside¥ed by you in
your deliberation. Now I repeat, under your oath you are to
draw no conclusion whatsoever from the fact that the defendant
in this éd;e did not testify. The fact that the deféndant did
not testify should not even be discussed in the jury room by
you. The burden of proof as I stated to you is on the State.

The defendant is not required to prove himself innocent.  The

.burden of proof’remains on the State to prove guilt beyond a

reasonable doubt.

Now the défendant is charged-with trafficking‘in
mafijuana. The'State must -prove beyond a reésonable doubt
that the defendant knowingly, knowingly sold, manufactured,
cultivated, delivered, purchased, brought into this state,
provided financial assistance or otherwise abeﬁted, aided,
attempted or conspired to sell, manufacturer, cultivate
deliver, purchase or bring into the state was knowingly in
actual or constructive possession, knowingly attempted to
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. the defegdant‘knowingly sold, manufactured, cultivated,

‘delivered, purchased, brought into this state, provided
~or bring into the state, was knowingly in actual or .
prove beyond a reasonable doubt that the amount of crack was

‘must prove beyond a reasonable doubt that the defendant

_into the state, was knowingly in actual or constructive

JURY CHARGE

bécome in actual a -- or constructive possession of marijuana.
The State must also prove beyond a reasonable doubt that the
amount of marijuana was 10 pounds'or more but less than 100
pounds. The defendant is also charged with trafficking in

crack. ,The State must prove beyond a reasonable doubt that

finahgial assistance or otherwise aid, abetted, attempted or

conspired to sell, manufacturer, cultivate, deliver, purchase

constructive possessién, knowingly attempted to become in

actual constructive possession of crack. The State must also .

10 grams or more but less than 28 grams; The defendant is

charged 1is also charged with trafficking cocaine. - The State

knowingly sold, manufactured,'cultivated, delivered,
purchased, brought into the state, provided financial
assistance or otherwise aided, abetted, attempted or conspired

to sell,~manufacturé, cultivate, deliver, purchase or bring

possession, knowingly attempted to become in actual
constructive possession of cocaine. The State must also prove
beyond a reasonable doubt the amount of cocaine was 10 grams
or more but less than 28 grams.
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Ladies and gentlémeﬁ, mere.presence at the scene is not
sufficient to prove someone guilty of a crime. A defendant's
presence, a defendant's presence where a crime is being
committed or mere association with. a person who commits a
crime does not make a defendant an accopplicé or an alder and
abetter of the persoﬁlcommitting the crime. The burden is on

the State.to prdve every element of the crime charged.. If you

. find after reviewing. all of the evidence that the Sfate has

“provedfthat the defendant was gui -- that ‘the defendant was

only present at the scene of the crime and that theyAhéve'not

proved beyond a reasonable doubt any other participationin

‘the crime tﬁéﬁ<ydu must find' the defendant not gui1t§.' The

law is that proof of at the scene of the crime is not .
sufficient to find someone QQilfy.. If a crime is cémmitted by
two or more people who are abting together in committing a
crime, the act of one is-the act of all. A person whovjoips
with another to commit an unlawful act is criminally |
responsible for everything 'done by the other'personrwhich
happens as .a probable or natural consequence of the acts done
in carrying out the common plan and purpose. For exgmple, two
people can beﬁguilty of killing another person when only one
of the two have a gun, there was only one bullet and only one
of the two fired the shot that cauéed the death. If two or
more people are together, acting together, assisting each
other in committing the offense, the act of one is the act of
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all or as it is sometimes said the hand of one is the hand of

' all. Prior knowledge that a crime is going to be committed

without more is not sufficient to make a person guilfy of fhat
crime. Mere knowledge that Another persdn is géing to commit
a crime even if the defendant is pfesent when the crime is
committed is not sﬁfficient to convict the defendant as a
principle. Guilt as a principle is shown by actual or
constructive presence at the scene as a résult'of prior
arrangement; fherefore, a finding of a prior arranged plan or
comﬁon scheme is necessary for a finding guilt as a prinéiple.l
The State must prove beyond a reasonablé doubtlby competent
evidence the theory of the hand of one is the hand of all. A
principle .in a crime is qné‘who either éétually commits thé

crime or who is present aiding, abetting or assisting in

.committing the crime. When a person does an act in the

presence of and with the assistance of another, the act is
done by both. . Where two or more acting with a common plan or
intent are present at the commission.of*a crime, it does not
matter who actually commits the crime, all are guilty, the
hand of one is-the.hand of all; Presence at the commission of
a crime means to be sufficiently near, to aid and abet and
assist in the commission of the crime; however, mere presence
at the scene of a crime is not sufficient to convict one as a
principle on the theory of aiding and abetting, intent ‘is also
a necessary element for there must have been a common desire-
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or intent to commit the crime and the crime must have beeh
committed pursuant thereto with the pefson éidiﬁg and abetting:
by some overt act. Intent means infending the result which
actually occurs, not accidentally or involuntary. Intent mayﬁ
be shown by acfs and conduct of the defendant and bther
circumstances from which you.méy naturally and reasonably <[
infer intent, the State must prove.these elements beyond a |
reasonable doubt.

Now there are three different'charges'in this case as I's
indica -- as I have indicated because the defendant was:
charged with three different indictments. On each of the

charges there are are two possible results that the jury could

‘reach, thé fact that I've listed one before the other should

not be seen as any significant, it's simply that .I had to list
one before the order in order to print up the document. Each,
as I've already indicated, each one of these charges should be
considered independently and and valued on its own worth
independent of your cdnsideratioh of the other charges. Madam
forelady, the jury's verdict must be unanimous on each Qné of
these charges. The jury's verdict cannot be based on passion,
capriciousness or or .any other consideration not supported by
the record in4this case. Madam forelady, once the jury has

has reached their verdict then it will be your responsibility

‘to write the verdict on each one of these charges. The jury's

deliberations they need to be conducted in the jury
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deliberation room only when all tWelve members of the jury are
present. There becomes a timeé when one of the jurors has to
go to the restroom or make a telephone call or something of
that naturé, the deiiberatiohs need to cease and they sﬁould
not resume again until all twelve are present. Once you h;ve
concluded your deliberations please not knock on the door to
the jury room and let the bailiff know that you've réached
your decisiqn. At this time I'm gonna ask.if you would to
please.retire back to the jury deliberation room but do not
béginAyOur.deliberation because.I stiil have to téke»a féw

matters of law up with the attorneys but the bailiff will tell

you shortly to begin YOur deliberations but yéu may retire

. back to the jury room.

(The followiné takes plaée outéide the-presence5of the
jury.) |
: THE COURT: Any exceptions to'the charge from the State?

-MR. HOLLIDAY: None, Your Honor. . |

THE COURT: Any from the defense? N

MR. POOLE: No, sir.

THE COURT: Alright, if ya'll would what do you wanna do
about the alternate? I could ha&e her placed in Judge Cole's
jury room and héld and then in the event that we have a juror
to be, have to be~rempvedvshe could then be transplaﬁted or I
can have an agreement to proceed with, less than twelve'in the
event thét becomes necessary.
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MR. HOLLIDAY: Yqur Honor, I.;'m -—- the State's fine with
presenting withsleSS'than twelve_but'if if necessary we can
Akéep her here.
MR. POOLE: T I think we ﬁééd to preserve the alternate.
THE COURT: Alright, when éhe appropriate time ask if yéu
Qili take'the;glternate'into,the Judge Cole's jury room. .
THE BAILiFF3f Alright, sir. |
THE COURT: - If’ya'il‘ﬁoﬁld, check to be sure that we,.
some -of thoéé:were marked for: identification and others were
marked as evidence, --- o ’ { !
MR, HOLLIDAY: Yes, sir.
" THE COURT: "=  make sure we have those correct.
(Wheregpoh, a discussion'wﬁé‘held off the rebord.)
" THE cQURf: So all those on top a the box?
MR. HOLLIDAY} ' Yes, sir, that that that is in evidence,
everything else-is not.

THE COURT: . Alright. - Maxie, I'll let you have’the‘

‘. verdict forms and you may give them thét box of evidence, tell

them to begin ---
'THE BAILIFF: Okay, I will.
THE COURT: --- and také the alternate across the hall.
THE BAILIFF: Yes, sir. |
THE COURT: You gonha bring her thrbugh here or take her
out the back?
THE BAILIFF: lWhichever Way yoﬁ want me to? You want me
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. to bring her through here or take her out back?

THE COURT: ‘Take her qu£ back.

THE BAILIFF: Okay.

(Whereupon, the jury:began deliberations at 2:47 p.m.)

THE COURT: Alright, we'll stand at éase. If ya'll go
any -- ya'll go anywhere, we need telephone numbers, we need
to fipd you. |

(Whereupon, a receés was taken.)
(Whefeupon, a.diécussion was held off the record.)

THE COURT: Alright, we, have a note from the forelady.
She‘wrifés, (1) "Can we see the 'pouch' or 'purse'," (2),'"Can

we read the transqript from Detective Norris from yesterday,"

signed forélady. The purse or the pouch was not adﬁitted into

evidence so they don't have it back there. It was admitted

for ID. We don't have written transcripts at phis'point but
we dé have the ability to play back the tesﬁimony.

cWﬁereupon, ﬁ discuésion«was held off_the record.)

THE COURT: It went from 1:51 to 2:27 so it be 50, it be
about- 30, aboutl35 to 40 minutes wortha.testimony played back.
We can.let 'em look at it the purse or the pouch if ya'll want
to, if not, we don't have to, that's just .a solution if ya'll
wanted one but if it's not admitted into evidence, they don't
get it, that's my rule. On the transcript I would propose
that I biing the forelady into the courtroom, Ifll let her
know. that we don't have written transcfipts, that we have the -
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ability to play back the testimony, that what that would
require would be everybody on the jury cdming back into the

courtroom and that by our calculation they would sit, they

~would listen ‘to apprdximatéiy 40 more minutes again of

testimony if they wanted to and then let her go back ané see
what they want. Any sﬁggestiong?. ‘ |

MR. POOLE: Your‘Honor, I think that's.appropriatélana
fine with the defense. |

MR. HOLLIDAY: I concur.

THE COURT: Okay. Alright, so we won't -- I'll just. let
her know that the ‘pouch or the pursé was not admifted'ih;§
evidéﬁéé and then offer the iiéteﬁiﬁg to~tﬁertréﬁé¢fi§£:“
Okay, bring -the forelady.

THE BAILIFF: Yes, sir.

(The following fékes‘place in the presence of the jury
forelédy.) | |

"THE COURT: Ms. Yéunger,“we réceived.your note and thank
you fof‘giving us the note. ' In regards. to the pouch or the

purse, the pouch, the pouch or the purse was not admitted into

- evidence, it was marked for identification purposes only so we

could not allow ya'li to have that since it wasn't actually
admitted into evidence. The second guestion, we do not at‘
this point have a transcript to give you, ---

JURY FORELADY: Um—huﬁ.

THE COURT: --- we do have the ability to bring the
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~entire jury back into the courtroom and let the court reporter

.play back the officer's testimony. Acéording to my notes that

would be about 40 mingtgs worth: of testimony so we do have
thét as an option but we do notvhave a traﬁscript. |

JURY FORELADY: Okay. |

THE COURT: Now you can take that information back.to.the
jury,.let them -- and then if ya'll want to continue your

deliberations, continue but if you wish to hear the testimony,

let the bailiff know and we w1ll get it llned up and let ya'll

come back in and listen to it again.
JURY FORELADY: Thank you, sir.
THE COURT: Okay, thank you.

-{The following takes placé outside the presence of the

Jjury forelady.)

THE COURT: We'll mark the note.

(Note from the jury marked.Court's Exhibit No. 1 for

"identification.)

THE COURT: We'll step dbwn till further order.

(Whereupon, a discussion wés‘held off the recérd.)

THE 'COURT: Alright, she'élwritten a note to clarify
their request, "We want to hear :Detective Norris's testimony
és toléhe events after the defendant is on the truck until
théy are taken into custody." Now my,ihitial reaction since
téstimony is subject to direct and cross-examination -and the
cross—examination is not focused on an issue is that we sorta
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can't break it‘ué for 'em, we gotta let 'em hear it all or
nothing bécause then I'm put.into'a pdsition and ya'll are put
into a position of of picking and choosing the.testimony.

MR. HOLLIDAYé I I agree, Judge. I think we need to play
the whole thing. |

MR. POOLE: It's like it's gofta be complete or nothing I
think. |

THE COURT: Yeah. Alright, you wanna bring just the
forelady‘baék.“ A |

THE.éAILIFF:‘ Yes.

(Note from the jury marked Court's Exhibit No. 2 for

(The folloWiﬂé takes plade in the presence of fhe jury
forelédy.f B : | | |

THE COURT: Ms;'Ybunger;-thank youvfor your additional
note. It is -- we do not want to know what's going on in the
jury'slmind in the back -

JURY FORELADY: Um-hum.

THE COURT:  ———,but'it:is the nature of direct
examination and cross-examination that goes on in the
courtroom does not lend itself for us outside of the jury room
to be able to go in and and say, Okay, this is what they must
wanna heaf or this is what they must wanna hear and then, and
then if we aré lucky enough to actually identify what is it
they wanna hear on direct to then say as part of the cross-
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examination that certain parts of tﬁe cross-examination should
be heard and certain should not, we then get into a role of,
in my opinion, stepping into the shoes of the fact finder.
What we can do with this téstimony is that we are more than,
we have it set up fo do it, .is to more £han happy to bring the
jury in and let you hear all of the testimony but I I I do not

feel that it would be wise for us out here to dissect the

‘testimony and and give it to ya'll like that.

JURY FORELADY; Yes, sir, then I think we're prepared to
listen to all of it then, sir.

THE COURT: Okay, thenAif you would} retire -- return
back to the jury room and we'll gét you all out here.

JURY FORELADY: Thank you.

(Pause.) |

fHE COURT: Alright, let's bring"em back.

THE BAILIFF: - Okay.

(The following takes place in the presence of the jury.)

(Whereupon, the testimony'qf Detective Paul Norris was
played for the jury.) .

THE COURT: Alright, madam forelady, you all m§§ return
back to the jury room and continue your deliberations.

JURY FORELADY: Thank you.

THE COURT: We'll step down.

(Whereupon, a recess was taken.)

(Whereupon, a verdict was reached at 4:58 p.m.)
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'THE COURT: I'm told that we have a verdict. Anything
pefore we bring the jury back?

MR. HOLLIDAY: Né,-sir, Your Honor.

MR. POOLE: No, sir.

THE COURT: :Bring 'em back.

THE BAILIFF: Your Honor, can I go Ering the alternate
in? |

THE COURT: Um. (Nodded in the affirmative.)

(The following takeé place in the presence of the jury.)

TﬁE COURT: Madam forelady,'wefre -- I'm informed that
the jury’reached aﬁve;dict, is that correct?

"~ JURY FOREfADfE ' Yes, sir.

THE COURT:. If you will, give the verdict fofm to the
bailiff. |

'(Whereupon,'the_jury foreiady complied.)

THE COURT: Madam clerk; please publish the verdicts.

THE CLERK: In the court of general sessions Seventh
Judicial Circuit Indictment Number 2010-GS-42-2217 State of
South Carolina, County of Spartanburg, the State of South
Carolina vs. Ricky Hewins Mack, we, the jury, unanimously find'
the defendant'Ricky Hewins Mack guilty of trafficking in
cocaine in the amouht of 10 grams or more but less than
28 grams, it ié signed by the foreperson and dated today's
date. Indictment Number 2010-GS-42-2216 the State of South
Carolina vs. Riéky Hewins Mack, we, the jufy, unanimously find
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the defendant Ricky Hewins Mack guilty of.trafficking in crack
10‘grams’or more but ieés than 28 graﬁs, itris signed by the
foreperson and dated today's date. Indictment Number
2010~GSj42—2218 the State of :South Carolina vs. Ricky Hewins

Mack, we, the.jury, unanimously find the defendant Ricky

Hewins Mack guiity of trafficking in marijuana 10 pounds or

‘more but less than 100 hundred pounds, it 1s signed by the

foreperson and'dated today's date. Ladies and gentlemen of
the jury, if this is your verdicts and still your verdicts
sﬁill right -- please raise yoﬁr right hand. Sd say you all.
THE_COURT: Anything before I,dismiss the jury?
,>MR.«HOLLIDAY:. Not from fhe State, Your.Honpi.
Mﬁ. POOLE: No, sir.
THE CE)URT:~ Alright, weli, madam forelady,. ladies and .

gentlemen of the jury, I, when we started this trial I gave

you a A brief introductory statement as .to and thanked you. for

your service not only to this community but also to your
contribution to our démdcracy, those were nice introductory
words but they were sincere on my part.. We have a, we do have-

a justibe system in this country that many have called the

greatest justice system ever created-and vital to our justice

system is the role that people like you perforﬁ as jurors. In
in communities all across every county in all fifty states of
this country, people like yéu come in.and sit and do your
service for your country and it's been said many times that
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the hardest service that a citizen does for their country

outside of active wartime duty is that to sit on a jury as you

‘have done. It's not an accident that we have this system of

justice in our country, it was developed by our fbrefathers
way back in the, ya know, late 17063,‘they actually studied
the ancient societies of Greek and Rome to come up with the
idea that we would have sbmebody like me that would be the
judge'oftthé law, there would be somebody like you that Qoulq
be the jﬁdge of the facts and thaf's unique about the Améfican

judicial system and I wanna thank you for your service because

_ without you we wouldn't have this great country that we have.

"You may be excused. Madam forelady, I need for you to wait in-

the jury room, we need for you to sign é couple documents. Be
sure you turn in yoﬁr badge and and that way the bailiff will
be sure that he'll -- she'll -- he will notify tﬁe clerk of
court and she will send you that tremendous check.that you get
for your jurors -- jury serﬁice this week_but again thankjyou
very much, 90u méy retire ﬁo the jury délibération room.

'UNIDENTIFIED JUROR: Are we dismissed for the week?

THE CbURT{ You are dismissed for the week.

THE BAILIFF: Come with me, please.

(The following ﬁakes place outside the présence of the
jury:) |

THE COURT: Any ieason why we should not proceed with
sentencing?
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MR. HOLLIDAY: Your Honor, I would request we maybe

- perhaps defer sentencing until next week, I know Your Honor's

not gonna be here tomorrow. Judge, there's several issues

"that may determine whether or not this is a a third or

subsequent offense and due to the serious nature of the
charges ;nd the potential jail.sentences involved, I would ask
that we have a a day or two to prepare a memorandum or or get
certified convictions ready for the Court.

MR. POOLE& That's correct, Your Honor. Right now‘we're'
ip a a' state where there's -- we don't haye any firm
dogumentation as‘to what conviction this would be énd this is
vitally important ---

" THE COURT: Alrié‘ht,

'MR. POOLE: --- and we'd ask that you defef sentenciAg
until next week. ’

- THE COURT:. A;y post—tria} motions that you ---.

MR. POOLE: Yeé,_sir. Your Honor, at this.boint in time
I»would hove for a new trial that's based upon the prior
motions made to-the,trial of this case, a motion to suppress
base upon the motion for a directéd verdiét at the close of
the State's case and renewed at the end of the defense case.
It's our position that the the evidence is overwhelmiﬁgly in
favor bf the defendant and that he is entitled to a new trial
based on all of the evidence and ali of the motions that have

been made.
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THE COURT: Alright, any response?

MR. HOLLIDAY: Judge, I I believe that there's sufficient
evidénce put forth, the jury rendered a verdict based on that
evidence and I believe that should stahd, Your Honor.

THE COURT: Alright, I'm going to have to deny the.
motion. I I - again, there’ there is a standard to which this
court has to apply in reviewing such motions ana reviewing
such motions under that standard I would have to den& the
motions. I believe'that,nyou know, based on the thedﬁy that
was presented by the State as well ‘as the defense's theory
that that thgy've presented that there was sufficient evidence
to to meet all 6fvthé—eleméﬁﬁs and to link this defendant in
with thé transaction that:occu:redvin'the, in the, I believe.
it was Dually truck, in the Dually truck at the time so I will
deny the motiohs, and also sufficiegt evidence tO'iink him to
the subsfances that were in the car as well after the time of
arrest. We will, if I can see‘the, see the lawyers and one of
the police officers at the bench but we will look forward to
receiving the motions and ‘hearing them next week. |

(Proceedings October 31, 2012)

MR. HOLLIDAY: Ricky Mack. -

(Whereupon, the defendant came forward.)

MR. HOLLIDAY: Your Honor, .before you ié Ricky Hewins
Mack. Judée, he's here on Indictments 2010-GS-42-2218,
2010-GS-42-2217, 2010-GS-42-2216. Your Homor, Mr. Mack was
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tried before this court. last week and was convicted by avjury
on October 25th 2012, Your Honor. Judge he is here today for
sentencing;l Judge, with regards to Indictment 2010-2218
trafficking marijuana charge, Judge, that is being sentenced
under‘a-third-offense. " Judge, on the trafficking cocaine
Indictment 2010-2217, Yoﬁr Honor, while the State beiieves it
would have an argument that would be a third offense is
allowing the defendant to be sentenced as a second offense
giving the benefit éf the doubt on‘that and I'll eéplain thét
fufther} Your Honor. On Indictment 2010-GS-42-2216
trafficking crack or cocaine base, Your Honor, .again, theh'
State is allowing him to be sentenced as a second offense.
While.we believe we have. the basis to argue for a third,
offense, Judge, we will allow him to be senténced under:a
second offense.

Your Honor, briefly just to put the facts_oh the record
of the case; Judge, on November 5th 200§ Spartanburg County
Sheriff's Office Narcoti¢S«Unit was brovided information from
a confidential reliable informant that the defendant Ricky
Hewins Mack and another co-defendant Keith Anthony Johnson
would be attempting to purchase a large quantity of marijuana.
Officers set up surveillance at 1599 Highway 101 in
Spartanburg County and observed the defendant and co—defeqdaht
drive up to this location in a beige Acura. Both supjgcts
exifed their vehicle and'got into the -- a white Ford Dually
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" truck in which the CRI was waiting. At that point in time the

subjects exchanged approximately $13,000'in’¢ash with the CRI

A

for approximately 13. pounds of marijuana. Narcotics-officers

then approached the vehicle and placed the suspects under

arrest. Officers found 13.73 pounds of marijuana, 12.02 grams
of co -- of powder cocaine'in the Dually truck. The truck had
béen.searqhed prior to the CRI executing the drug -deal and no

cash or narcotics other than the marijuana was located in the

vehicle. During‘invéntory'of the defendant's Acura, officers

also discovered 20.15 grams of crack cocaine hidden in' the

center console, Your Honor. Judge, I have -- the reason for

" the delay in'sentencing is that the State wanted to have the

certified’bopy of the prior convictions from Greenville County

and I've shared those with the defense and I.would like to

make those part of the record, Your Honor.

Judge, his prior record conéists of a 1991 discharging a
firearm iﬁtova city; 1991 assault and battery with inteﬁt to
kill; 1994 public disorderly .conduct; 1994 resisting arrest,
1994 malicious injﬁry to personal property,»1994 possession of
marijuana}'1997 frafficking crack; 1997 posséssion with intent
to distribute marijuana; 2004 assault and battery; 2006
malicious injury to personal property; 2007 two counts of
cfiminal domestic violence; 2011 possession with intent to
distribute marijuana, 2011 possession with intent to
distribute heroin, 2011 criminai domestic violence and a 2011
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malicious injury to personal property charge, Your Honor.
Judge, and just briefly I addressed early about the the

second and third offense, Judge, the defendant.was was -

" sentenced on -- in in 1997 to trafficking crack, Your ‘Honor,

and I pass a copy a that conviction up, Judge.' We requested
from the Department of Corrections a certified copy of of the
date that that defendant Mr. Mack was released from jail, I've

shared this with defense, Your Honor, also make would like to

‘make it part of the record it states he was released'ffom

prison on June 7th of 2002; Judge, and. I previously provided

‘the Court with a copy of the statute dealing with a second or

* subsequent convictions, Your Honor, but Section 44—S3f470/of

the drug code provides iﬁ»Subsection (B) that if the person is .|
sentenéed to coﬁfinemeﬂt as a result of convictipn‘pursuaht,té
this articie, thevtime period specified in the section begins
on the date of conviction 'or the date the person is released
from confinement-imposed.for-the conviction, whichever is
later. Judge,.in this case he while'he was'sentenéed in 1997,
he was released from prison in June of 2002, obvioﬁsly it}s
October of 2012 but, Your Honor, at this point we believe that
we we could argue that the violation date of 2069'would be
within that 10-year window, Judge, but given the severity of
these charges and any appellate issues that the State is going
to waive going forward as a.third and allow the defendént to
be sentence& under a second with regards to Indictments
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2010-2217 and 2010-2216, Judge.
THE COURT: Alright, I've reviewed the certified true
copy of the South Carolina Department of CorreétionsIOffender'

Management System Inmate Transfer and Court Transfer History,

we will make that the Court's Exhibit to the proceeding, I've

also gonna make copy, gonna make an attachment or an exhibit
to the proceeding a cbpy df Code Section 44-53-470, also a .
copy, I've reviewed the copies of, the certified true copies
of the defendant's prior convictions for trafficking in
heroin, traffickihg in crack, poSsesgion with intent to

distribute marijuana and also another charge of petition --

“and ‘possession with intent to distribute marijuana, those -are-

certified true copies,'I will make those a;so Courtfs exhibit
to the proceeding as well. o .
Alright, before 1 hear from counsel, let me ask Mr. Mack

a few questions. 8ir, if you will ﬁlease,raisé your right

-hand and let the clerk swear you ‘in.

RICKY HEWINS MACK, having

. been first duly sworn, testified as :.follows:

EXAMINATION BY THE COURT:

Q: Thank you, sir. Mr. Mack, how old are ya? .-

A. I'1]l be 39 in December, I'm 38.

Q. Apd how far did you go in school?

A. Um,. tenth grade. I'm previously in locked up in
Department of Correction gettin’ ready to take myvpre-GED in '
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December.
Q. Are ya married? single? divorced, widowed?

A. Single.

Q. Do ya have children?
A. Yes, sir, I,have four kids: a 18fyear-old daughter, a
17-year-old daughtér, a 17-year-old son an a 18-year -- a

8-year old déughter.

Q. And.prior to.being arreéted:dn these charges and the
other charges what type work did you do?

Basically nutﬁinﬂ, Your Honor.

Ever serveﬁin the military?

No; sir. |

. And on theéevcharges how long have yéu been in‘jéil?
I've beén.locked«up well I.waé extradited back from Lasi

Vegas, Nevada in'0ctober,—--

Q. Of ---

A, -~~~ and -=--

Q. . --- 20112 4

A. ~ Yes, sir, ana I got sentencéd in December‘but they gave

me my time for the two months I did in the county jail so
basically a whole year now in October.

MR. POOLE: .The sentence start date, Your Honor, for
purposes of this would be Octobef 19, 2011.

MR. HOLLIDAY: And we would concur with that, four Honor.

THE COURT: Alright, thank you, Mr. Mack. Yes, sir,
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Mr. Poole.

MR. POOLE: May it please the Court. Your Honor, at this

point I would feel like I need to once again for the record

raise my prior motions for -that were heard pretrial at the end
of of the State's case and my motion for a new trial. I would
again raise those motions again for purpoées of preserving the

record and ask that a new trial be granted on the basis of the

‘'reasons already -stated.

THE COURT:‘ Alright, I will consider those raised and

based on the same reasons that I've articulated previously I I

‘would have to deny the motions. -

- MR. POOLE: Okay, théﬁk'you;" As far as séntencing 'is
concerned, we take issue with the'indiCthnt of regarding the

marijuana third offense. 'We would contend that it would be a

" second offeﬁse. First of all, the release. date from the 1997
' offenses, I believe he pled on January 8, 1997, he was

released from the DOC.on June 7, 2002 if I heard and saw

t

correctly 'and he was convicted on this case last week, October

25, which is outside of the 10-year period and as I've always

.been under the impression that is the conviction date that

controls. 'I also have someé arguments that I would like to
make with fegard to Section 44-53-470, specifically we would
contend that that code seétion is unéonstitutional in that it
constitutes cruel, it can constitute cruel and unusual
punishment as in this case under the Eighth Améndment of the
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United Stateé Constitution and under Article I Section 15 the
correspondiﬁg aspect of our state Constitution under
Declaration of Rights. It would‘be easy to envision a
situation where a simple user of marijuéna for a 4-year
consecutive period would be conyicted and could be séntehced
to 30 days in jail'if they were not ephanced having having
pled fof two first convictions and then on the fourth or the
fifth time or the fourth or the fifth year he could be looking

at 25 years in prison under the lahguage‘of éerpain portions

" of the -- this section.’' . Secondly, I'm unaware of any other

provision in the law, although it may exist, where under
44-53~-470 subsection (b) a time pe:iod speqified of this-
section begins on the date of the conviction or on the date a

B

person 1s released from confinement imposed for the

. conviction, whichever is later. That type of lookback

provision that allows to look at the release date as
controlling I I've not séenﬁ Fo£ insﬁance,:iﬁ the DUI scheme
of eﬁhancement it's ‘a 10-year period and it's the date.of’
conviction and and you don't look back as to the reiease date
and that in in and of itself.can give'fise to the
constitutional argument I'm trying to make. This man pled

on -- in January 3, 1997 and he was released on June 7, 2002
outside the 10-year period. Thé statute ig unconstitutional
for the reasons that I've stated and I would like the Court to

treat this as a second subsequent rather than a third.
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MR. HOLLIDAY: Yes, sir, Your Honor. Judge, in response
to that I-would just point to the language of the statute

44-53-470 Subsection (A) it states, "An offense is considered

'a second or subsequent convi -- offense if:", I'm skipping

down to Subsection 2, Subsecticn 1 addresses simple possession

cases marijuana, Your Honor, and, Judge, we would stipulate

that he does have a simple possession charge 1994 and under

the language'of this statute, that would be outside the 5-year

period and would not be counted as a prior conviction for

. pur -- for the purposesaof_sentencing today, Judge. But with

. Subsection (2) under (A) it says, For an offense involving

marijuana pursuant to the provisions of this article if the

{

offender has at any time been convicted of a first, second, or

subsequent violation of marijuana offense provision of this
article .or of any other. state or federal statute relating to

marijuana offenses, except a first offense violation for

possession of marijuana provisions of this article would be

under state or féderal statute relating to mérijuana. Judgé,
basically, under the language of that statute his 1994
convicﬁioﬁ for posseééion of marijuana would would be knocked
off, not considered for the purpose of fhis hearing; however,
the 1997 possession with intent to distribute is clearly not a
simple bossession, Judge, that that conviction would count as
a, as a prior and, Judge, cleafly the 2011 possession with
intent to distribute charge counts as well, therefore he has:
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two prior convictions making this a third conviction.

- THE COURT: Now and and only if I understand it correct
'that~mariju§na only enhané§§ marijuana.

| MR. HOLL;DAY: That's correct, Your Honor.

THE COURT: Marijuana charges can't be used to enhance
the.othér dgug charges? |

'MR. HOLLIDAY: The marijuana charges can. only be enhanced
to -- can only be allowed to enhance marijuana charges, the
same,appiies tolany'other'drugs, thgyAcannqt be used.to
enhance the marijuana charges, there's, if you will, 5
firewall between those two sets of cﬁarges.. And and, Judge,
uh, I:don't think there's any argument that the cocaine aﬁd
tﬁé crack charges are at lgast second offenses. ' He clearly
has a 2001 possession with.inteﬁfltb Aistribute heroin charge
and I think that defense would be agree that those are at
{' least second offenses, Youf Honor.

THE COURT: At least secord offenses on those?

MR. POOLE: Yes, sir.

THE COURT: And what does the trafficking marijuana third

that carries a straight 25 years and 3‘525,009 fine?

MR. HOLLIDAY: That's correct, Your Honor.

THE COURT: And the‘traffickingrin crack and cra --
t;affickinq in cocaine second offenses what are those ranges?

‘MR. HOLLIDAY:, Those are 5 to 30 years, Your Honor, and a
é fine of $50,000 no part of which may be suspended or
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probation éranted.

THE COURT: Is it'a mandatory fine of 50,000 or is it ---

MR. HOLLIDAY: Yes, éir, Yogr Hoﬁor, it is not
discretionary, it is a mandatory fing.

THE COURT: Alright,»Mr.-Poole,'I --, you 'are protected on
the fecord for purposes of your constitutional arguments. I
am pot reading the stdtute as just a cold reading of the

statute asAsaying that the statute would be cruel and unusual.

'punishment~but»you are protected on the recdrd and I'm I'm

ready’proéeed with the sentencing underla'tfaffickidg

. . . Kl
marijuana third and also a trafficking in cocaine second drug

'“Bffénse éhd fiéffickiﬁ& érack a>sé¢ond'offenéé; 'bo‘ydu wish

to present any issues of -- in~mi£igatidn?. i

MR. POOLE: Your Honor, I.1I would just siﬁply ask you,
stand up please, Mr. Mack,~that you sentence him to the.
minimum and that's because the, hh,’it's been 1997rsince the

1997 and then last yeér he got into some trouble and I'm not

arguing with that but sentence him to the minimum given his

’ égé bf about 39, 40-years-old and and let the charges run

qonCufrenf;‘I‘d ask that.
THE COURT: Mr. Mack, were ya able to hear the s;atementé'
that were made by your lawyer? '
THE DEFENDANT: Yes, sir.
" THE COURT: Do you agree with those statements?
THE DEFENDANT: Yes, sir.
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THE COURT: Let me -- does the State wish to ar -- arque
anything of ---

MR. HOLLIDAY: Judge, we would iust‘have no opposition to
running the.cﬁarges'concurrent. R |

THE COURT: Alright. Mr. Mack, is there anythiﬁg that
yoﬁ would like‘fo: me to know or wish for me to consider?

THE DEFENDANT: Well, Your Honor, basically I kpow I've
been out here ipvthis, you know, in this world doin‘:wrong and
I got to pay for my actions, you know, and I'm not séying
tﬁat, you know, that I shodldnlt do time for my wrongdoin' but
like my myllaﬁyer said I'm almost 40 and I'm tryin' té‘get'

back out there to my family, especially my kids 'cause they

"really need me and by me bein' in prison again there's one of

'ém that really wapt me out there, that's my little a;ughter,
and I'm basicailyntryin' to get back tﬁere to hgr and I wish
you'd be lenient on me so I can get back out thereﬁto her
‘cause right now she think I'm comiﬁ' home in seven years. I
told her right now I'm goin' through some things, th;t‘I might

be home in seven or I might not so right now basically workin'

‘try to gét back to her. My other kids they're they're grown

now, she don't understand about me bein' locked up right now,
she don't understand nuttin' about this 'cause I will not let
her come see me behind the fences so I hope that you will be

lenient on me, Your Honor, show me some kind of or simply

- whatever you choose to do I'll be really appreciate it.
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THE COURT: Thank you, sir. Alright, this was a trial so
I do not have to officially accept the plea, I'm also goin',
I'm also goin' to make a exhibit to tﬁis prdceeding these
sentencing information summary that was‘provided by the
solicitor's office pridr to coming on taking the bench. On
'these charges, thése will be, while the Court ﬁas the .
discretion and the agthority to issue consecutive sentences on
these cases, uh, I -- the Court does recall the testimony of
the trial, also considering the mitigation iﬁformation that
was presented to the Court, the:Court is going to iséuev
‘concurrent seﬂtenqes on thgse cases, these will be a like
" “sentence on £hé'tfaffiékih§ in the crack and also tfgffiékingf
in the cocaine, those will be 25-year sedfences‘add the
payment of $50,000, those will :un'concurrenthwith the 25;year
Sentence on the trafficking in marijuana charge which also
carries a mandatory fine $25,000. I've indicated on each of
the sentenciné sheet that the starf date for these sentences
will be October thé 19th 2011. Good luck to you, sif.
~ (Copies oflIndictment Nos. 96-0816, 0817, 004781 marked
Court'é ExhibitANo. 1, copy of Indictment No. 08-009596 marked
Court‘s Exhibit No. 2, SCDC- Offender Management System marked
Court's 'Exhibit No. 3, SC Statute 44-53-470 marked Court's
Exhibit No. 4 and sentencing summary marked Court's Exhibit

No. 5 for identification.)
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STATE OF SOUTH CAROLINA) INDICTMENT

)
COUNTY OF SPARTANBURG )

At a Court of General Sessions, convened on __ . the

G;and Jurors of Spartanburg County present upon their' oath;

TRAFFICKING IN METHAMPHETAMINE ORCOCAINE BASE

' That Ricky Hewins Mack did in Spartanburg County on or about November 5,
2009, knowingly sell, manufacture, deliver, purchase or bring into ihis State, or did
provide financial assistance or did otherwise aid, abet, attempt, or conspire to sell,
manufacture, deliver, purchase, or brmg into thIS State, or did knowmgly actually or
constructxvely possess, or did knowmgly attempt to actually or constructively possess
more than (10) ten grams of Methamphetamlne or Cocaine Base, a schedute Il
controlled substance, in violation of §44-53-375, THE CODE OF LAWS OF SOUTH. _
CAROLINA, (1976), as amended. | -

Against the peace and dxgmty of the State, and contrary to the statute |n such

case made and provided. %

ASSISTANT SOLI'C!TOR
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STATE OF SOUTH CAROLINA) INDICTMENT
COUNTY OF SPARTANBURG )

R I (S

At a Court of General Sessions, convened on the

Grand Jurors of Spartanburg Coun:ty present upon their oath:

TRAEFICKING IN MARIJUANA

That Ricky Hewins Mack did in Spartanburg County on or aboﬁt Nover‘nber 5, 2009,
knowingly sell, manufacture, cultivate, deliver, purchase or bring into this State, or did
provide finahcfal assistance or (iiid otherwise aid. abet, attembt, or c‘onspire o sell,
manufacture, cultivate, deliver, purchase or bring into this State, or. did -knowingly. -..
- actually or constructxvely possess ofr did knowmgly attempt to become in actual or
“.constructive possessnon of more than (10) ten pounds of Maruuana a sohedule '1

controlled substance, in violation of §44-53-37D, THE CODE OF LAWS OF SOUTH

CAROLINA, (1976), as amended. =«

Against the péace and 'dignity of the State, and contrary to the statute in suvch

ASSISTANT soucn‘r’oﬁ

‘case made and provided.. .
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STATE OF SOUTH CAROLINA) INDICTMENT

COUNTY OF SPARTANBURG )

wp g h M

At & Court of General Sessions, convened on the

Grand Jurors of Spartanburg County present upon their dath: i

TRAFFICKING IN COCAINE

That Ricky Hewins Mack did in Spartanburg County on or about ‘NovemberVS, *.2009, ‘
knowingly. sell, manufacture, cultivate, deliver, purchase or bring into this Stéte, or did
provide financial- assistance or did otherwise aid, abet, attempt, or conspire- to. sell,
manufactpre. cultivate, deliver, purchase or bring into this State, or diAd knov'vin‘gl"y

. actually or constructively possesé or did knowingly attempt to become in 'acvtuavl or
constructive possession of more than (10) ten grams of Cocaine, a schedule‘_'ll_
-~ controlled substance, in i/iolétion of §44-_f53-37o', THE CODE OF LAWS OF SOUTH

CAROLINA, (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such'

/4—:-—:-%/%

ASSISTANT souc‘T‘SR

case made and provided.
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Atng,, 'S . H CAROLINA "t%”:':)‘:“ %" |N THE COURT OF GENERAL SESSIONS
by : o TR
2 & SPARTANBURG 4 ,gw{(“ v)
\ VS. - g INDICTMENT/CASES: _ 2010GS4202216
_\\\ . . Ricky Hewins Mack , ) A/WE:  M420279 _
ARA ) Date of Offense:  _11/5/2009
Race: _Sex: M _ Age: 38 ) " 5.C.Code & ;_44-53-0375(C)
DOB: )  CDRCodes: _ 0451
Address: . - )
City,State,Z1p: ’
. — SEN a2
DLE: SIDR: ; SEJ TFNCF SHEET
. *CDL Yes[] \JoD CMV Yes[} No[] Hazmat Yes[] \‘oF
In disposition of the said indictment cémes now the Defendant who was {X] CONVICTED OF or [JPLEADS..
TO: Drugs/ Trafficking in ice, crank or crack - 10 g or more. but less than 28 ¢ - 2nd offense ( 3 - 30 vears & 530 ,000)
in violation of £ 44-33-0375(C) : of the S.C. Code of Laws, bearmg CDR Code & O-bl
[0 NON-VIOLENT (XI VIOLENT [XJSERIOUS [OMOST SERIOUS  [JMandatory GPS(CSC [1§17-25-45
) . ] w/minor Ist or Lewd Act)
The chargeis:  [X] As Indicted, [TJLesser Included Offense. [:]Delendnm Waives Presentment 10 Grand Jury. (defendant’s initials)

. SCCA/217(03/2011)

Negotiations or Recommendation, M| Negotiated Sentence, [___] Recommendation by the State.

7'?7‘7( My ’ G a’ \h AT cw’{( 449 q

“ The pleg is: jthou
ATTEST:

-

1 SC Bar# V4 Defendam Anorney for Defendant = - SC Bar#
WHEREFORE, the Defendant is commited to the ~7 Y State Department of Corrections, [ . County Detention Center,

foge.a determinate term of ;9\5 davs/moml@ox 0 under the Youthr ul Offender Act not to exceed years
é/or 10 pay a fine of § g 50,7 ’ ZQ) ; providedThat upon the service of davs/momhs/years and/or payment -
$ .; plus costs. and assessments as apphcable* the balance is suspended with_ probanon for .

momhs/vems ‘and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
.prabation, which are incorporated by reference. -
CONCURRENT. or (J CONSECUTIVE 10 senlence on: T
The Defendant is to be given credit for time served pursuant to 5.C. Code & 24-!3-40 to be calculated and applied
v the State Department of Corrections. §+ﬂ‘u & ' d C &
[] The Defendant is to be placed on the Central Registry of In(d Abuse and Neglect pursuant to S C. Code &17-25-135

Pursuant 10 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Vlolence) to ship,transport,possess,or receive a firearm or ammunition, ’
SPECIAL CONDITIONS:
DREST]TUT]ON: [] Deferred- ] Def. Waives Hearing (Jordered  pTUP
Towl: S ___ _ plus 20% fee: S . days/hours Public Service Employment
Payment Terms: : - Obtain GED 0 :
(3 Set by SCDPPPS : - Attend Voc. Rehab. or Job Corp.
— May serve W/E begining
Recipient: — : Substance Abuse Counseling 0
*Fine: _;3'50 OOOHO  Random Drug/Alcohol testing 0
§ 14-1-206 (Assessments 107.5 %) ; -5.7>’t7 8D Fine may be pd. in equal, conseculive weekty/monthly -
§ 14-1-21 H{A)(1) (Conv. Surcharge) $100 e pmits. of § beginning .
< . a3 - ——
§14-1-211(A)(2) {DUI Surcharge) $100 $
§ 56-5-2995 (DUI Assessmen) s12 3 $ _ paidioPublic Defender Fund
§ 56-1-286 (DUI Breath Test) s55 5 Other:
Proviso 47.9 (Public Def/Prob) $500 $
§ 14-1-212 (Law Enforce. Funding) $25 S y ot e Laveava. . :
§ 14-1-213 (Drug Court Surcharge) $150 [ L
§ 50-21-114(BUI Breath Test Fee) $50 s
§ 56-5-2942(J) (Vehicle Assessment) $40fea  $§ ) [J Appoinied PD or apppifited othe
Proviso 90.5 (SCCJA Surcharge) B * S 5. § 47.12 requires $500 be
“3%10 County (if paid in-installments) c 2 ]’F’f gl during probation
TOTAL . TP bt il
, 2104, 44730
. . L - ; P d :
Clerk of Court/ Deputy Clerk b (L' Jl:::e g:d.leud:z?‘ 2y /
Coun Reporter:’ M9 0 M Sentence Date: kf ’%}/l

v
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X ° oo . h; ';, B
. 0o .5OUTH CAROLINA ?“% ;;) &% ¥ IN THE COURT OF GENERAL SESSIONS  * /
1 . < - . =¥
=TT RoOF SPARTANBURG S ; '
* .I'é VS, ) INDICTMENT/CASE#: 2010GS4202217
T Ricky Hewins Mack ‘ ) TOA/WE M420278
ARA: : )  Date ol Offense: _11/5/2009
r  Race: : Sex: M. Age: 38 ) S.C.Code § : _44-53-0370(e)
‘DOB: « _Ss# )  CDR Code#: _ 0387
AddressT T ) . ) o
- City,State Zip: _ .

oy _ SThe: g  SENTENCE SHEET

*CDL Yes[j No{T] CMV Yes{j. No[J Hazmat Yes[ ] No[J - _ A ‘

In disposition of the said indictment comes now the Defendant who was  * -+ §&j* CONVICTED OF or - {JPLEADS- - -

TO: Drugs/ Trafficking in cocaine. 10 g or more, but less than 28 g - 2nd of¥ense { 3 - 30 vears & $50,000)

inviolationof & 44-53-0370(e) of the S.C. Code of Laws. bearing CDR Code # 0387
[0 NON-VIQOLENT  [X] VIOLENT ([XJSERIOUS -[MOST SERIOUS  [JMandatory GPS(CSC - [0417-2545
: ’ ' w/minor 1stor Lewd Act)

The charge is:  [X] As Indicted, [ Tjlesser Included Offense.  []Defendomt Waives Presemment o Grand Jury. - - {defendant's initials)

The plea is: /Q?thout Negotiations or Recommendation, [0 Negotiated Semence, [ Re;%mmendanon by the State.
Lo ATTEST: - - .
! i :7777’ M‘%M ) {}rﬂ A j\‘”“{'é’ "1477
_ : HOLUW HAYES SC Bar# - efendant _ Antomney for Defendant SC Bar#

[ underthe Youthfuf Offender Act not to exceed vears

'WHEREFORE, the Defendant is commited to the Stale Department of Corrections, [ County Detention Center,
@
at upon the service of davs/n*nomhs/yeans and/or payment -.

f Jdeterminate term of 4 1{) days/momhs
Cand/e{- to pay a fine of " ) .1 ; provide
‘ $

; plus costs and assessments as applicable*; the balancg is suspended with probation for

momhs/years and sub_lect to South Carolina Department of Probanon Parole and Pardon Serwces standard condmons of
probation, which are incorporated by reference.

CONCURRENT or [J CONSECUTIVE to sentence on: o .
%\The Defendant is to be given credit for time served wuam to S C. Code -§ 24-13-40 to be calculated and applied

y the State Department of Corrections. Co 19 ; l
D The Defendant is to be placed on the Central Regisiry of Child Abuse and Neszlect puusuam t0 S.C. Code §17-25-135.

Pursuant to 18 U.S.C Secuon 922.,it is unlawful for a person convicted of a vmlanon of Section 16 25-20 or 16-25-65 (Crlmmal
Domestic Violence ) to shlp,transport possess,or receive a firearm or ammunmon. )

SPECIAL CONDITIONS:
‘DREST]TUT]QN; D Deferred [} Def. Waives Hearing i [J Orderea PTUP .
Toal: § - plus 20% fee: S - _ daysfhours Public Service Employment
Payment Terms: : _ ) Obtain GED 0
* [ Set by SCDPPPS : Attend Voc. Rehab. or Job Corp.
— ~ May serve W/E begining
Recipient: : Substance Abuse Counseling O
*Fine: ' $SOO0OH. LD Random Drug/Alcohol testing 0
g 14-1-206 (Assessments 107.5 %) ’ ! : Fine may be pd. in equal, consecutive weekly/monthly
& 14-1-21 1{A)(1) (Conv. Surcharge) $100 S oD . L . pmits, of $ beginning
§14-1211(A)(2) (DU! Surcharge) $100 " I ; )
5 56-5-2995 (DUI Assessmen) $12 3 § __ paid o Public Defender Fund
§ .56-1-286 (DUI Breath Test) $25 § Other: .
Proviso 47.9 {Public Def/Prob) $500 $
8 14-1-212 (Law Enforce. Funding) $25 HE=Y) o o tis . .
g 14-1-213 (Drug Court Surcharge) $150 $ /50
§ 50-21-114(BUI Breath Test Fee) 350 S
§ 56-5-2942()) (Vehicle Assessment) $40/ea § R [0 Appointed PD or ap
Proviso 90.5 (SCCIA Surcharge) $5 § A 3 47.12 requires $500 be ga
3%10 County  (if paid in installmems) | . $ G during probatiop”-
TOTAL $ /O £#47.90 ’
L - d L Presiding Judge 1/
. Clerk of Court/ Deputy Clerk Q\Q\eem\»\ . Judgé Code: A@QVL
Conrt Reporier: 1AW \m&i - i - Semence Date: 1QfDH2

'SCCA/217 (037201 Oy

L



T . T . ]
1y, e, %xe”\.cmouw %agja@‘ IN THE COURT OF GENERAL SESSIONS
b s .
S SPARTANBURG 4, ¢ % ' :
4 - VS, , y ~ INDICTMENTICASE#: . 2010GS4202218 .
N Ricky Hewins Mack _* ) AIWE: _M420276 '
ARA: y  Date of Offense: _11/5/2009
Race: _Sext M © o Age: 38 ) S.C.Code & . 44-53-0370(e)
DOB: SS ' ) CDRCode#: _ 0402
Address: . )
City.Srate, Zip: o 3 . - o
DLE: - T gD ) SENTENCE SHEET

*CDL Yes[T] NolJ CMV Yes[] No[J Hazmat Yes{] No[]

fn disposition of the said indiciment comes now ihe Defendant who was E’] .CONVICTED OF or CJPLEADS

TO: Drugs/ Trafficking in marijuana, 10 1bs or more, but less than 100 Ibs - 3rd offense ( 23 vears & $235,000)

in violationof § 44-33-0370(e) of the S.C. Code of Laws, bearing CDR Code# - Otds:
[} NON-VIOLENT X] VIOLENT [R]SERIOUS {JMOST SERIOUS * [[]Mandatoery GPS(CSC (1§17-25-45

w/minor Ist or Lewd Act)

The charge is: {R] As Indicted. ‘DLesser Inciuded Oﬂ'grise, DDe&ndam Waives Presenument 1o Grand Jury,

_ (defendant's initials)

The plea is: egotiations or Recomniendation, O Neoonaled Sentence, [C] Recommendation by the _S(are.
ATTEST: - o .y 3
- ° 29791 /4""7 Arrecd. K)J@ﬁ\"! [ie) ﬁ*t«”z“' i G

HOLLID SC Bar# 7 (Pefendant /Atorneyfor Defendant SC Bar¥

WHEREFORE, the Defendant is commited 10 the State Department of Corrections,

. fonx a-dJeterminate term of dav<hnonlh earzo: [J underthe Youthfu] Off fende: Act not 10 exceed
L/n}af' to pay a fine of $ ; provnc@)h t upon the service of ’ " days/months/years and/or payment
of S. _;.plus costs and assessments as applicable*; the balance is suspended with . prob‘fnion for

< AT

‘[0 County Detention Center,

months/years and subject to South Caxohna Department of Probauon Parole and Pardon Services standard condmons of
robation, which are incorporated by reference.
CONCURRENT or {7]  CONSECUTIVE to sentence on:
The Defendant is'to be given credit fo» 1ir &ed rsyant to S.C.,Code
by the State Depantment of Carrections. 'F‘ X ;iu-' ] ﬁ‘p
(] The Defendant is to be placed on the Cemral Remsnv of Chl'd Abuse and Neglect pursuant to S.C. Code §17-25-]

- ﬁ 24-13-40 10 be calculated and applied

Pursuant to 18 U.S.C Section 922,it is unlaw/lul for a person convicted of a violation of Section 16-25-20 or 16-2
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

65 (Criminal .'

. SPECIAL CONDITIONS:

{(JRESTITUTION: [] Deferred [T] Def. Waives Hearing . []Ordered  PTUP

Total:  § plus 20% fee: .3 days/hours Public Service Employmen;
Payment Terms: Obtain GED O

{3 Set by SCDPPPS Attend Voc. Rehab. or Job Corp.

— May serve W/E begining

Recipient: Substance Abuse Counseling - []

*Fine: _$ASHW.(D__ Random Drug/Alcohol testing O :
- § 14-1-206 (Assessmenls 107.5 %) S X% Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211{AX 1) (Conv. Surcharge) $100 S JOo - pmits. of § beginning

§ 14-1-211(A)(2) (DU) Surcharge) Sio0 $ oy . .
§ 56-5-2995 (DUI Assessment) s12 7§ S paidtoPublic Defender Fund
§ 56-1-236 (DUI Breath Test) 525 7§ Other:

Proviso 47.9 (Public Def/Prob) $500 S ]

§ 14-1-212 (Law Enforce. Funding) $25 $ 500 v

8 14-1-213 (Drug Coun Surcharge) $1350. sl-sb [FS)

§ 50-21-114(BU! Breath Test Fee) $50 3

§ 56-5-2942(J) { Vehicle Assessment) $40/ea S R O Appoimed PD or ap

Proviso 90.5 (SCCJA Surcharge) R > § Do § 47.12 requires,$500

3% 1o Coumty - (if paid in installments) S /S LYH. S durmo pre obatiof. ’

TOTAL SSNLES

* Clerk-of Court/ Depun; Clerk 9\ Q\%N\‘__((,L
NS0 S

Court R.epc'mer:
SCCA/217(03/2011)

e,

Presiding Judge

Judge Code:

Sénience Date:’

o892

‘-/

years
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STATE CF SOUTH CAROLINA

)
COUNTY OF SI"ARTANﬁURG ) . IN THE COURT CF GENERAL SESSICONS -
Kicky M. Fack, 424CCT70C, S SEVENTH JUDIGIAL CIRCULT 73
. . . ; L T -—
Petitiocner, ) B ; =
S ‘ e = L.
VS. ) MCTICON 1C SUPPRESS -© G2 -
' . X : m - D
The State of Soutn Carclina, ) w 9 Fimm.
. , >4 s
Defendants. J g ‘; ;2 -
2 @ =

YCU WILL'® PLEASE 'TAKE NOTICE that the above namned Fetitioner, noﬂ'novls '
this Hohorawle Court to be hearc ca

his “t.otlon Lo Supress" the’ arugs seizec
in the above capticned case. Tevitioner asseets that th;

U.S. Constitutional protcctions

Aon
Co

rotion is vased on
ainst unscas sonaple senrch am ‘séiaures.

o

. ARGUMEAT 1 SUPPORT |

After Petn.rionar was arrestec, .rancu.nffpn, and securec, police officers
szarched his cer and

Zizcovered crack cocaine in the car's conscle) which was
not “in p.Lain View, because Petitioner coulu not nave aceessed his car to
retrieve weanons or evidnece, i.e. crack -cocaine, at the time of the search,

the search—incident-to 4rr<st exception Lo Che

requircment Gefine?. in Chimel v

rourti: wharrant
- CJlla—-—-‘n‘ o f

Lo 2W.Ct. 2034(196°2), ana
applied to vehicle searches in yew rork v. Belton, 10l s.Ct. 2860(1%¢1), «id
not justify the search in this case. '

Laendnent's
ac

Under Chimel, police may search incident to arrest “"only the space vithin
. 3 ' K4

petitioner's 'immediate control'", meaning "the area from which he might gain

possession of a weapon or destructible ovicencz." £¢ o

- u-\_t- 2034- C V
South Carolina has held the same. In U.S. V. German, 664 F.Sup.2na 614

warrantless search of a defendant's vehicle
after he was handcuffed and placec

LN [
{WINN Py i o}

racs of police car was not incigent
to lawful arrest; defencant hau already ‘been secureu anc wes not within

reaching distance of vehicle or any compartments within the vehicle."

. CCONCLUOSION - -
For the foregoing reasons a in accordance witn the- Supreme Court
deciszion of 2rizona v. Cantt, 122 E.Ct. 1713

(2009}, Petiticner's "Motion to
Suppress" must be granted.

/S/ i

Ricky Hé#/ Mack, #240070
Kershaw Corr. Inst./ PA-~ll
4848 Goldmine Hwy.
Kershaw, $C 25067

August 9,2012
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CERTIFICA’I'E«OF COUNSEL FOR APPELLANT

Counsel for appellant cér tifies that, this Record on Appcal contains all-material proposed to
be included by any of the parties and not any. other ‘material and that this Record on Appeal

'compl_lcs to the best of my ability, with the. August 13,-2007, order from the South Carolina

Supreme Court’ entitled” “Interim Guidance Regarding Personal Data Identifiers and Other
Sensxtlvc Information in Appellate Court Eilings.”

January 21st, 2014 .

':K‘uhnm H l Iudums =
. Appc]lalc Defender

, ’Soulh Carolina-Commission on Indmmt Defense,
Division of Appellate Defense
PO,Box 11589
R Columbia, S. C. 29211-1589 o .
Tt (803) 7344330 - - e o

ATTORNEY FOR APPELLANT
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
. complies to the best of my ability, with the August 13, 2007, order from the South Carolina
Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers and Other
Sensitive Information in Appellate Court Filings.”

January 21st , 2014

Kathrine H. Hudgins
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S. C. 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT



STATE OF SOUTH CAROLINA Z‘} URIGIN AL

IN THE COURT OF APPEALS

RECETVEL

Appeal from Spartanburg County - JAN 2 1 2014

J. Mark Hayes, II, Circuit Court Judge A S@ Court of Appeans

THE STATE,

RESPONDENT,

RICKEY HEWINS MACK,
APPELLANT

APPELLATE CASE NO. 2012-213390

CERTIFICATE OF SERVICE'

I certify that a true copy of the Record on Appeal in the above referenced case has been
served upon Juile Kate Keeney, Esquire, at the RembertE Dennis Building, 1000 Assembly Street,
Room 519, Columbia, SC 29201 this 21st day of January, 2014.

Brandon Hall —~
Administrative Specialist

SUBSCRIBED AND SWORN TO before me

ﬁs‘[ day of January, 2014. )
=(Xefor (LS)

Notary Public for Sdutd Carolina
My Commission Expires: July 24, 2022.




