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" STATEMENT OF ISSUES ON APPEAL

1.
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- When a'”d‘éfendant alerts the court he wishes to_represent himself, may the court

’ }t;ostp’ohc; the éxercise  0f his. constitutional right until after critical stages of the trial?
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statement to law egforcerhéri‘[ aslfter" the .p(')lihcei‘(éfﬁcer tﬁréat@ned the defendant that “t_hér@

would be a diffgrérice’_’j in his treatment if he failed to cooperate?
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'STATEMENT OF THE CASE

On February 23; 2012, an Horry County grand jury indicted Anthony Jerome
Jackson (*J ackson”J for first degree burglary. R. 387. On April 5, 2012, a hearing was held
before the Honorable Larry B. Hyman. April 5, 2012 R. 1. At this hearing, Jackson was’
represented by Ronald ‘W. Hazzard. April 5, 2012 R. 1'. Martin D. Spratlin and Bradley C.
Richardson represented the State. April 5,2012 R. 1. On September 12, 2012, another,
_heanng was held in the case before the Honorable J. Derham Cole September 12, 2012 R.
17. At this hearlng, Eric J. Fox represented Jackson. September 12,2012 R 17.

On- October 11, 2012, another pretrial hearing was held before the Honorable -
.Edward B Cottingham. October Al 1, 20 12 R.-31. Fox represented Jackson. - At this hearing, :
Judge Cottingham ruled, inter alia, that a statement given by Jackson to -law enforcernent'
was admissible. October 11, 2012 R. 64, 11. 9;55

On November 13-15, 2012 Jackson was tried before Judge Cottrngham and a jury.
R. 68. Martin D. Spratlm and Joshua D. Holford represented the State R..68.. Er1c Fox"
. 1n1t1a11y appeared on behalf of Jackson, but Jackson represented hrmself durrng the trial. R.
63. R. 146 1.20-148,1. 1. The jury conv1cted Jackson of first degree burglary R. 377, 1
; 24 378, 1. 6. The State previously served a notice of i 1ntent to seek life Wrthout parole on
Jackson and this was the sentence he received. R.382,1. 18 —384,1.9. A notice of appeal '

was timely served and filed and this appeal follows.



STATEMENT OF FACTS

From the very beginnjng of this case, Anthony Jerome Jackson -.(“J'ackson”) told the
court he was unhappy with his attorney. R. 15, .12 -22. Atan April 5, ‘2012', hearing,
| Jackson attempted to plead guilty. R. 1 I,IL6-9. Jackson — not his attorney — begged the
: trial judge to 'accept a plea deal offered. by the State that would result in a sentence of
between seven and ten years, but asked to' delay sentencing for two weeks so that he could
finish his GED classes at the county jail. R. 8 1.7-9, l 12. Judge Hyman agreed. R. 9, 1L ,.
11 = 12. But during the plea colloquy when. Jackson told Judge Hyman that he was.
dissatisfied with the services of his attorney, the plea hearing stopped R. 15 11..12 - 23
J ackson ultimately went to trial. He was accused of steal1ng a credit card from a hotel room .
.<‘1n Myrtle Beach. R. 175, 1. 2 — 176, 1. 15. He received a sentence of life imprlsonment o
without the possibility of parole for taking a credit cafd and using it to buy $28 89 worth of
food from a pancake house for h1mself and other homeless people R 3 1 5 l 11- 3 l6 l 13.
R. 31111621, | | .

The September 12, 2012, Hearzng Before Judee Cole

After the hearing before Judge Hyman, Jackson next appeared before Judge Cole
with a different lawyer, Eric Fox’ (“Fox™). R. 20,11, 8 —9. Jackson told Judge Cole that he
did notunderstand the reason he was before the court that day. R. 20,1l 10 —13. Judge
Cole told Jackson about a plea offer extended by the State. R. 20 1. l4 - 211 13.  When ‘
asked if he had enough time to confer with Fox about whether to accept thev' State’s offer,
Jackson replied, “No, I ain’t had that much time; it just came and just proposed it to me and

that was it.> R. 21, 1I. 15 — 20,



‘Fox was a public defender appointed when Jackson’s previous .atto'rney took a
i position in.another county. R.22,1.2—11. By the tirne of this hearing, the State’s offer .
. had changed toa plea that would result in a senterice of zero to fifteen years’ imprisonment.
R.23,1L 19 - 24 1. 17. Jackson was confu'sed about the offers and his charges. 4R. 26, L. lO -
27, L. 17. After answering the court that he understood Enghsh “[a] httle b1t ” Judge Cole
told him, “Okay, all right, you don’t Want to accept the offer; you want a trlal you want ak .
‘ jury trial? l"ake him back. and we’ll give him a jury trial.” R., 19 23 — 12, 1. 2. Before
removing Jackson,‘the State served_hirh with a notice of intent to seek life without parole. -

R 28,11 5— 22. Fox never said a word' during the entiré hearing." v

-

The DennolHe»arin‘,q Before Judge Cottingham '
Fox represented Jackson at a pretrial hean'ngfheld before Judge Cottingham on
October ll 2012 R 31 The original purpose of the hcarlng was to determme Whether a

¢

I statement grven by Jackson was admxssrble pursuant to Jackson V. Denno 378 U. S 368‘ )

- (1964) Before the Denno hearlng began Fox told Judge Cottmgham that Jackson wanted
4 to address the court. R. 39 ll 3 — 9 Jackson first told the court he wanted a dlfferent
lawyer R 39 11. 19 = 20.. Jackson had two pendmg burglary charges R. 39 .19 40 l l
Jackson stated “I was talkmg to [Fox] out there in the conference room and he don’t even
know wh1ch burglary that ’'m gomg to trial on....” R.39, 1.23-40,1. 1. _Jackson,said, “I'm
* ot satisfied with my counsel.” R. 40,11. 14 - 15 B |

. Judge Cottmgham then attempted to convince Jackson that Fox was a Very capable,

attorney and that he needed representatlon R.°40, 11 16 —'12, 1. 41. Jacksonv replied, “I -

" The transcript records Fox speaking on page 9, but this is a typographical error. It is
- clear from the text that the solicitor is speaking because he refers to “Mr. Fox” several
times. R.25,1.10-26,1.9. ‘
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don’t want him on my case.” R. 42, 1. 12. Judge Cottingham replied,v“Wel‘l, I don’t care
vwhat you want, the decision is mine.” R. 42, 11. 13 — 14 (emphasis added). -JackSOn replied,
“Let the record be known that I don’t want h1m on my case.” R. 42, 1. 15 - 16. Judge '
Cottlngham responded, “Well, let the record be known too, that  offered you to represent
yourself or hire your own lawyer. Absent that, Mr. Fox is gorng'to be your lawyer.” R. 42,
1L 17— l9. | \
The trlal judge then <':onducted a colloquy with the attorneys andl discussed a plea
.offer R 43,1 21 44 L. 45 Judge Cottmgham asked Jackson'to confirm whether he had |
_ decllned a prevrous plea offer R. 44 11. 10 - 15. Jackson repl1ed “I don’t even understand -
_what he’s still on my case. [ don’t understand ” R. 44, l 16— l7 The trial Judge told
Jackson, “I’m not asklng you now.” R. 44 L. 18 Wrthout 1nqu1r1ng further as to whether
: Jackson wanted to represent hlmself or conductmg a colloquy pursuant to Faretta . .
V‘Callfomla 422 U S. 806 (1975) Judge Cottingham conducted the Denno heanng with Fox .
' represent_rng Jackson. R.45,1.21 —46, L7. |
Fox cross- exammed the State S w1tness at the Denno hearing. R. 60, 1. 12 — 62 l
16. F or( made a 11m1ted argument supportrng his motlon to suppress the statement. R. 63 11
‘13 23. The trial court refused to suppress the statement. R. 64 AL 8 —25. The tnal Judge
'concluded the hearrng by urging Jackson to cooperate with Fox, but telllng him that he was
“not entitled to have the benefit of his advice every day between now and date of trial.” “R.

65,11 11 =24



The Issue of Jackson’s Self-Representation at Trial

After the solicitor ealled the case, Fox told Judge Cottingham that Jackson wanted to
address the court. R. 75, 11. 14 — 15. Jackson told the trial judge that he did not want Fox
representing him. R. 75, 11. 19 —22. Jackson said, “I’ll represent myself.”“ R. 75, lt. 19 -22.

The trial judge attempted to convince J. ackson to keep Fox as hie attorney. R.76,1. 1

=10,1.12. Jacksen replied:

ru represent myself, I rather represent myself If ’'m going to get life I
rather get take, get life for myself, I don’t need no help.

| R. 77, 1. '13 — 15 (emphasis added). The trial judge then asked Jackson severai questions
abeut his ability to renresent himself and whether he was prepared for trial. R. 77, L. 19‘—'
81,1. 9. judge Cottingharr’i warned Jackson that it would Be"‘extremely' dengerous 1n this
most serious effense for you ‘to represent yourself.” R. 78, 11. 18 —20. He teld Jacksonv he
" V\res faicingll'ife indprisonment. R.78,1. 17 - 24.

.'jT he discnssion regarding Jacléson’s self-representation ceased when theﬁ trial judge -
was unable to get 5 copy of the Faretta .dechiQn from the solicitor. R. 81,11. 9 —13. Judge
éoningham said, “Okey, well let’s go ahead, be finding it and let’s go ahead with the dther
issue while your staff -is ﬁnding tne case for me. All rlght let’s go forward Wrth the -
1dent1ﬁcat10n matter.” R. 81, 1. 25 - 82 1.-3. The trial judge said, “Mr. Fox I m gomg to
leave you in the case for this important matter.” R. 83,112 -13. .

" The court then ruled:

And after this after I hear any motions if he still wants to represent himself
I'm going to let him do it in his peril. I would urge him not to do it but the
law is clear if he insists he’s got that right, but I do want you [Fox] to stay
with him in this important part of the proceedings to protect his interest.



R. 83, 1. 15 - 20 (emphas1s added). The State’s ﬁrst witness was sworn for a Ne11 V.
Bi iggers, 409 U.S. 188 (1972) hearrng Before the State questioned the wrtness the
following occurred

THE COURT: Mr Jackson, Ill deal w1th whether or not you want to
represent yourself after this but — . :

DEFENDAN T JACKSON Istill do

THE COURT Thrs is [ ] 1mportant legal matter that you need your lawyer
to look 1nto ' . . : .

‘DEFENDANT JACKSON: I’ll represent myself | don’t need hlm, I
don’t trust him.,

THE COURT Well I’ll deal w1th that ina mmute
" R 83 1. 24 84,1.7 (emphasrs added) The court then conducted the Biggers hearmg with

Fox representlng J ackson and quest1on1ng the wrtnesses R. 84 1 12 - 126 L6,

,Durihg-the Biggers hearing, the State presented the"testimony of ‘@ Myrtle Beach =

o police officer and a waitress at'the pancake house‘. R 84, Tl. 14-16. R 99 1. 15 -20. The
_vpolice ofﬁcer, Jeffery Thomas} ;(“Thornas’5) responded to a call of a suspicious person ‘at a

- hotel. R 85, 1 17 - 21. The ofﬁcer spoke with the occupants of the' room and obtained a
» descnptron of the man Who entered the room clalmmg to be a hotel securrty guard R 85, 1. ,-
22 21, 1. 12. He also v1ewed the hotel securlty video. R 88 11 13 -89, 1. 4. One of the
' room’s’ occupants told the ofﬁcer that his credit card had been used tw1ce at the pancake'
house. R. 89, 11. 5 -15. The ofﬁCer went to the pancake house and spoke with the waitress,
Tara Maenner (“Maenner ). R 90 1. 1- 13 Maenner prov1ded copres of credit card

receipts showrng charges to the victim’s account and gave the officer a descrlptlon of the

man who used the credit card R.90,11. 1 —23.



Officer Thomas went outside and “spotted someone fitting the description a half
block away.” R. 91,1l. 2 - 8. He detained Jackson. R. 91, 11 2 - 8. Officer Thomas had
another policeman bring Maenner ‘#0 the scene and said she “did pdsitively identify him.” R.
92, 11. 15 — 22. At this point, Fox objected. R. 92, 1. 23. Jackson interjected, “Can he ask
did the victims identify me?” R. 92, 1l. 24 - 25. Judge Cottingham told Jagkson, “No, sir,
you let youf lawyer do this at this time, proceed.” R. 93,1l. 1 —2. Fox therlxv cross-e;(amined
Officer Thomas. R. 94, 1.8 98, 1.2. }
‘) Maenner testified she recognized the defendant because he had beén in the pancake
héﬁse “a time or two.” R. 100, IL 3‘ - 16. VShe gave an in-court identification of Jackson. R.
104, 11;‘ 2.— 23. Fox tﬁen cross-examined Maenner. R. '1 04, 1.: 24 _ 106, 1. 12. The State gié;o
called the hotel room’.s_'twci) ocicupants’\zvho‘ coulc-i.‘}r'"iot pésitively identify Jackson ‘as the man |
- who entered théir room. R. 107, L. 7; 125,1.-1. Fox conducted the cross-exémina'tions. R
‘ 107,1.7-125;]1. 1. Aﬁey ﬁéaring afgument from Fox-(not Jackson), the trial cb'urt r’efus'ed:_‘
‘tOA‘Suppress Maéﬁher’sintcourt identiﬁcatiqn. R. 125, 1 22-126,1.6.

By the end of the Biggers heariqg, the court had obtained copies of .se.veral cases to
uée in quesfioning Jackson and in advising.him regarding theAdangers of self—repreéeﬁtation.
R.-126,1. 9 — 127, 1. 21. The trial judge coﬁdﬁcfed an ;xtéhdéd discﬁssion with Jac_kson. R

127, 1. 20 — 140, L. 19. After fhe discussion; fhé court said that it had “exhaustively warned .
[Jackson] of the.dangers” and asked if he still wanted tov fep;esent himself. R 140, 1. 20,— -
25. Jackson sai-d, “Yes, sir, 1 re;;resent, I don’t understand what’s going on but I, I’ll talk for
myself.” R. 141, 1. 1 — 3. After further discussion, during which Jackson offered to pléad ‘
guilty even if it méaﬁt life without parole,‘the trial judge ruled, “No, sir, wé are going to

trial. I’'m going to let you represent yourself.” R. 141 1. 4 — 142, 1. 21.
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The jury entered the courtroom.‘ R. 146,11 16 — 19. The trial judge told the Jury that
Jackson Would represent himself and they could not make 'anyadverse inference from that
fact. R. 147 1L 9 — 13. Despite his ruling that Jackson Would_ represent himself and ‘ |

-informjng the jury of this ruiing, the trial judge then had Fox particinate in voir dire instead |
of Jackson. R‘ 148,1. 2 - 88, 1. 20. Jackson did not speak during voir dire. R. 148, L 2 -
155, 1. 20. At-no point did the trial judge ask Jackson whether he Wanted to represent
himself during voir d1re R. 148 l.2- 155 1.20. Without obtaining 'Jachson’s assent onthe
record Judge Cottingham said “All right Mr Fox, I've permitted you to sit here and assist
: the defendant in the selection of the jury only, but do you have any further inquiry?” R. 154,
J '1 17 - 19. Fox then proposed an additional voir dire questron R. 154, 11 20 23.
After voir dire, the trial Judge told the jury, “And the defendant is representing
E ‘himself, I've asked Mr. Fox to assist in the selection of the j Jury process and the defendant s
.',agreeing to that | is that correct? R. 155,11 13 - 16. Fox (not Jackson) rephed ‘Yes Your |
| Honor R. 155 l 17. The trial Judge did not obtain Jackson’s consent to Fox selectrng the
| . Jury on the record Fox then éxercised Jackson’s strikes and selected the jury. R. 155 .18
- 165, 1. 18: The trial then began and J ackson 'Inade his opening statement and examined the

State’s witnesses. R.: 179, 1. 11— 180, L. 8.

AT'hé Evidence at Trial.

: Tvi/o golfers from Pennsylvania and: Connecticut were awahened in their Myrtie
Beach hotel room by a man entering through the room’s sliding glass door. R. 181, 1L.1-3.
.R. 181, 1. 17 -24. R.182,11. 7-15. R. 187, l 20-189,1. 8. ‘The man told them he was
with hotel security. R. 188 1,11. 5 - 10. He shined a light and showed them a hadge., R.

- 188, 1L. 11 — 13. The man called the front desk and said everything was “all clear.” R. 188,

11



1. 17 —19. He had the golfer lock the slidingglass door and then exited the room. R. l88, .-
19 —22. The golfer noticed that the man picked up a pair of pants and left the room with
them R. 188, 11. 22 — 24. a
The golfer gave chase. R. 188, 11.24 — 25 The man told the golfer he had heard that
" marijuana was being consumed in the room and was checking the pants for drugs. R. 188, 1.
24‘— 189, 1. 5. The golfer took the man-back to the room. R. 189, 1L 1.—- 8. The man looked
around and then left R. 189, 1. 5 — 6. Once the man left one of the golfers noticed hlS

wallet was missmg R. 189, 1l 6 8. Neither golfer could 1dent1fy J ackson as the man they

: encountered in their room. R. 200, l 20— 201, l 8. R. 216 ll 7 - 8

By the time the pollce arrived, the golfer was already'on the telephon'e canceling his -

credit cards R. 197 1. 18 — 198, l L. As he was cancehng a card, the company 1nformed

' lhim the card had Just been used at a nearby pancake house R 199 ll 7 —20. The golfer

1nformed the pollce R. 199 l 21 -200,1. 3. As recounted in the gger hearmg, Ofﬁcer o

Thomas Went to the pancake house met with the waitress and subsequently arrested

Jackson R 221 l l4 223, 1. 14.

The morning followmg his arrest, Jackson’ was questioned by Detective Pjelul;lﬁ o

Clothier (“Clothier”). R. 289, ll 2 -11. Detective Clo_thier made an audio recording of

Jackson’s interrogation. R.290,1. 1-6: During the interrogation, Jackson admitted taking |

the credit card from the hotel room. R. 313, 11. l2 - l6.‘ The detective confronted Jackson 4’
with two charges made at the pancake house which totaled -$28.89. R. 315, 1l 11 - 24.
 Jackson admitted making the charges on credit cards when he bought food for himself and

other homeless people. R. 316, L1~ 16.

12



Jackson made his own clbsing argument. R. 350, 1. 24 — 352, Al. 17. He argued that N
no one had_‘seenr Him commit the burglary. R. 35’1, 1. 9 — 10. Jackson also argued that his |
statement‘to law enforcefnent was coerced and the police lied to him about the evidence to
get him":jto confess. R. 352, 1l 6 — 10. Duﬁng deliberations, the jury requested to hear a
poftfon of the audio recording of Jackson’s interrogation. R. 373, 11..12 - 20. Wle the trialv'
record does not c:onclusively S.hOVLV at what point the jury had the recording stopped, the tfial
‘ 'judge')immediat'e'lj{y re-c%ﬁarged them on theA law cé_ncerning rwhefhe‘r a statement 1s freely arid_
| voluntarily madelﬂ R 375,1.24 —376,1.9. After confinuing deliberations, the jury réturne;d

a guilty verdict. R.377,1.24-37811,1.6.

13



ARGUMENT

1.

When a defendant alerts the court he wishes to represent himself, the court may not

postpone the exercise of his constitutional right until after critical stages of the trial.
' The trial court erred when it refused to let Jackson represent himself during the
{

, Denno hearmg, the Biggers hearing, voir dire and jury selection: “The Sixth Amendment

does not provide merely that a defense shall be made for the accused; it grants to the

accused personally the right to make his defense.” Faretta v. California, 422 U.S. 806, 819
(1975). “The right to defend is giyen directiy to the accused; for it is he_who suffers the
. consequences if the deferi‘se fails.” Id. a't‘819—20. “To thrust counsel upon the accused, -
against his considered wish, thus violates the logic of the Amendment.” Id. at 820.

In M, the defendant “weeks ‘before trial” told the judge he wanted to represent
himself. 1d. | at 835.' The trial judge originaliy ruled that the defendant could represent
himself,‘ but later reversed his decision after the defendant was unable to satisfactoﬁly.
answer technical qnestions concerning the law. Id. at 808;10. The United States .Snpreme
Court reversed. The Court held, “We need make no assessment of how well or poorly:
Fareﬁa had mastered the'intricacies of the 'hearsay rule in the California code provisions that
govern the challenges of potential jiirors on voir dire. For his technical legal knowledge, as
such, i)\tas not relevant to an assessment of his knowing exercise of the right to defend
himself” Id. at 836. | |

Just as in Faretta, J ackson told the trial court. Weeks before trial that he did not want

Fox 0 represent him. R. 44,1 16 — 17.° When the trial court mdicated that Fox would

conduct the Denno hearing, Jackson said, “I don’t even understand what he’s still on my

14



| case. I don’t understand —.i”R‘.,44, L. 1’6 - 17. Thiswas after the trial judge made an -
incorrect statement of law and told-Jackson the decision of whether he would represent
himself was the court’s to make. R 42, 11 13 —14. The tr1a1 Judge therefore erred when it
did not make any further 1nqu1ry 1nto Jackson s desire to represent himself at the Denno :
hearing and forced Fox S unwanted representatlon among him. -

5 Before any substantive portion of the trial began, Jackson made an unequivocal -
demand that he be allowed to represent himself. ‘J ackson said “I’ll represent myself, I don’t
| need [Fox] | don t trust th » R.83, 1 24 84 1. 7. “To force a lawyer on a defendant can:
only lead him to believe that the law contrived agarnst h1m ? Id at 834. The trial Judge
ultrmately determmed that Jackson would represent hrmself but 1nexphcably refused to

allow hlm to do so until after the B gger hearmg, voir d1re and jury selectlon ThlS also was .

error that requlres reversal State V. Bames Op No 27322, | S.C.c_, _~ SE2d__, v,
2014WL210878 Shearouse Advance Sheet No 2, January 15 2014 e

, In Bames a cap1ta1 defendant unequlvocally told the trial court that he wanted to -
represent hrmself Id. at *1. The trial court refused to allow the defendant to represent '
hlmself after hlS own psychlatrrst testified that whlle he vtlas competent to stand tr1a1 he was .‘
.ot competent to warve his Sixth Amendment right to counsel Id at *3 4, The Southf |

Carohna Supreme Court ruled that no such higher standard of competency exists and(

‘ reversed'. Id. at 4-5. The Court held, “So_long as Athe defendant makes_'his request prior to

trial, the only proper induiry is that mandated by'Faretta..” Id. at *4, citing State v. Winkler,
388 S.C. 574, 698 S.E.2d 596 (2010)..
No prejudice inquiry or harmless erro'r analysis may be conducted because the

erroneous denial of a Faretta request is a structural error. Barnes at *4. ' See also

15



McKaskle v. Wiggins, 465 US 168 (1984). The Barnes Court did not perform any
" harmless error analysis: Barnes at *4-5. Once rt determined that a Faretta error occurred,
it summarily reversed. Id. at *S. This Ceurt must do the same because of the structural
error caused by the trial court’s refusal to allow Jackson to represent himself during '

critical portions of the trial.

Any argument that the Faretta error is not structural in this case must fail because

it cannot be disputed that a Denno hearing, Biggers hearing, voir dire, and jury selection
are critical portions of the trial. This analysis is similar to that used to determine whether

a defendant has a right to be present at any particular. stage of a-criminal proceeding.

~ Snyder v. Massachusetts, 291 U.S..97 (1934). A defendant hasa guaranteed right to be
'present at a critical stage of a criminal proceeding when his presence bears on his
opportunity to defend his case. Id. at 106. This right extends to voir dire and jury

selection. United States V. Tipton, 90 F.3d 861, 872 (4" Cir. 1996). It also extends to

, :pretrlal hearings. Where witnesses are questroned " United States v. Hamilton, 391 F.3d

1066 1071 (9th Cir. 2004) (holdlng suppressmn hearing where government presented the -

: testlmony of a pohce ofﬁcer was a critical stage) People V. W1111ams 726 N E. 2d 641
| 643-44 (lll. Ct. App. 2000) (“A hearing at which evidence is presented against a

defendant involves substantial rights and therefore entitles a defendant to be present);

McGinnis v. State, 430 S.E.2d 618, 621-22 (Ga. Ct. App. 1993) (“Therefore, we hold that
it constitutes prejudicial error to conduct an evidentiary suppression hearing in the

defendant’s absence.”). The right to be present extends to post-indictment lineups and-

therefore logically extends to a Biggers hearing. See United States v. Wade, 388 U.S.
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218, 236-37 (1967) (holding constitutional right to be pres-eﬁt extends to post-indictment’
lineups).v
The trial court allowed Jackson to exercise his constitdtional rigl_}t to defend himself,

but didf so too late. Judge Cottingham warned Jackson of the dangers' of self-
representation and cencluded thet he understood them. R. 141, 1."4 - 142, 1. 21. However,A

| dle ;ecord shows no reasor.1- excquﬁg the trial court’s refusal to allow Jackson to represent

* himself when he ﬁrst infermed the Court of his fwish to do S0. The triai court’s decision to.
. - 'force repre§entation PponA -an unwilliné Jackson at cri’dcal stages of the _trjial constitutes &
structural error that requires reversal. - ‘

| | 2.

The trial court erred in finding the defendant freely and voluntarily gave a statement -

to law enforeerﬁent after the police officer threatened the defendant that “there would be a ,

difference” in his treatment if he failed to cooperate.

Relevant Facts'

Jackden‘weS‘ arfest’e‘dn at 200 AM. 'R..Sl, 1L 41:“'— 5 At 9:10 AM; Ofﬁcef Clothier
began ihterrogafing' Jackson.? R. 51,1L.1-5. 3When asi;ed if he was uﬁder the i-ﬁﬂuence »
- of alcohol or drugs, J-.acksor% told Officer Clothier that he “done slept it oft” R.‘ 302, 11.
, 10 —12. Ofﬁeer» Clothier did not ask what type ef intoxicants J ackson consumed or aey
other quest10ns related to his intoXication and proceeded to explain to'Jackson his rlghts
R 302,1. 13 - 303, 1. 19. Jackson told Detective Clothier that he did not understand his

charges. R. 303, 1. 12 - 304, 1. 10.

? The interrogation was transcrlbed by the court reporter during the trial.
. 17 ‘



When Jackson told the detective he did not have any credit cards, the officer said
the following:

+ Okay. Well, what were you doing with his credit card then? See, I
don’t.like liars. I'm, I’'m trying to help you and—and when somebody is
honest with me in an interview I make a note of it when this case gets
transferred to the Solicitor’s Office. Okay? There’s a point where 1 tell
the Solicitor, yeah, he cooperated. I'wouldn’t mind you helping him out
for, for whatever reason. I can’t promise you that, but that’s what I put
in- there. Okay. Or'I put in there—refused to cOoper’ate. There’s a
difference'; okay? So let’s stop with the B.S. that you asked me for a
cigarétte and tell me what happened.- It’s that easy. He’s a man, fess up -
and just tell me what happened. Okay‘7 Tt goes a lot easier; it goes
qulcker 1f if you’re honest and you tell me what happened So let’s

: start all over again.. Start from the beginning and tell me what happened :
If you want to take your time to gather your thoughts, that’s fine. It’ s—

' just be a man. Fessup. It’s okay. It’s all right. It Just shows that you’ re a
man and you’re wrllrng to help.

' R 306, 1. 17 = 307 1. 11 (emphasrs added) Jackson then began talkrng about enterrng :
jthe hotel room. R 307,112 - 308, 1 15.

Detectrve Clothrer then 11ed to Jackson and told hrrn he.had a ﬁngerprrnt rnatch
from the’hotel' balcony. R..308, 1. 16 — 309, 1.-3. R. '320, 1. 15 _—,,19. He also hed and "
told Jackson he had seen a V1deo of him using the credit card at the pancake house R.

' "310 1. 3 -10. Jackson told hlrn' “r mgettrng nervous.” R. 310 1 1. R 320 1.20- 321

ll. L. Detectlve Clothrer rephe‘d “But if you lie it makes 1t Worse.’,""l}. 310?‘ ll. 17 - 18.‘ -

The ofﬁcer also told Jackson he would ‘put in there” that he had a drug.pro"blerri and .
“want[ed] some sort of help.” R. 314 1.4 -12. | -

Followmg- Detectlve‘Clothrer s testimony and the playing' of the audio recording, -
Fox moved to have the statement suppressed. R. 63, 11. 13 — 23. Fox rtold the court, ;‘I’ll

go ahead and make the motions, Your Honor, to—the motion, I guess, is to suppress the

18



statement. Your Honor, could make the finding, you heard the testimony as to its

voluntariness.” R. 63, 1. 13 _ 23. Judge Cottingham ruled the statement \;\ras admis_sible
“and made “without duress, hope or promise.” R. 64, 11. 14 —17.

Discussioh ‘

The detective’s statement that “There’s a differerrce, okay?” to Jackson was a threat.

' While police officers may' inform suspects that news on their cooperation will be :relayect) to
the solicitor, they‘ may n'ot threaten con_sequeriees for the refhsall to cooperate. In SM .
. Qs_hocjm, 301 S.C. 363, 392 S.E.2d 178 (1990), the coart helct that the sheriffs admission ‘
that Osborne would be charged with Withhoi‘riing information or giving the poltce officer a ’
false statement rf she was not forthcoming mandated suppression of her confession.A

Osborne was told you don t have to say anythmg, but if you w1thhold ev1dence you can be

: Acharged with a crlme ” State v. Osborne, 301 S.C. at 366, 392 S. E 2d at 179. See also State -
; ; v. Rochester, 301 S. C 196, 391 S. E2d 244 (1990)
o | In Rochester the Supreme Court held that a eonfessmn may not be. extracted by
any sort “of threats or Vrolence, or obtamed b'y‘any direct or 1mphed promrses, however .
: slight, or by the exertion of improper inﬂlierrce.” Rochester at 200, 391 .‘S.E..2dat246-447
- (internal ql_;otations omitted). The Court fouhd that 2 polygraph e_xaminer telling the )
defe'ndant it would be in his ~best interest to tell the truth was neither a threat nor a promise. |
This was nonetheless a factor to.consider when,determinmg whether appellant’s ‘statem'ent -
was a knowing, intelligent and'volunta'ry tendered confession under the totality of the .
- circumstances. . See State v. Hook, 348 S C 401, 559 S.E.2d 856 (Ct. App 2001) State v.

- Peake, 291 S.C. 138, 139, 352 S.E.2d 487, 488 (1987).
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In Hook, this Court held that the defendant’s statement to his probation officer was
inadmissible because his agent expréssly threatened to revoke the defendant’s probationary

sentence unless he told the truth. This Court noted that statements given pursuant to threats.

or under inherently coercive circumstances are not admissible. See Mincey v. Arizona 437

U.S. 385, 398,‘ 399 (1978); Minnesota v. Murphy 465 U.S. 420, 427 (1984).
‘ The officer’s assertion that there would be a “difference” if Jackson failed to
cooperate meant that he would be treated tore harshly. Jackson clearly felt threatened by

this statement. This “difference” in treatment is similar to the threats of conse(juences in

- Osbortie and Hook. The fact that it was a threat can be seen from its consequences.. .
- Immediately after Detective Clbthier made this threat, Jackson began making incriminating
statements... Detective Clothier’s threat was not “slight” and its existénce ‘compels the

- suppression of Jackson’s statement.
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CONCLUSION

For the reasons stated in Issue 1, appellant’s conviction must be reversed and a new
trial granted. For the reasons stated in Issue 2, at this new'triél, his statement to law
enforcement must be suppressed.

Respectfui—ly submitfed,

~ David. Alexander / .
Appellate Defende B
.. ATTORNEY FOR APPELLANT

This 19th day of February, 2014.
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