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Each and every allegation contained within the application not hereinbefore
either expressly admitted, qualified or explained is hereby denied. Respondent
therefore requests this Court convene an evidentiary hearing solely on the issue of
ineffective assistance of counsel. As to all other allegations, Respondent moves for
summary dismissal pursuant to S.C: Code Ann. § 17-27-70 on the basis that there is
no genuine issue of material fact which would necessitate an evidentiary hearing

and that those allegations should be dismissed as a matter of law.

CORNELIUS Michael P - State’s Return - (2012CP4007573)
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WHEREFORE, having made its Return, the State requests that an
evidentiary hearing be held. Respondent will coordinate with the

Applicant’s attorney who is, according to the Respondent’s file, James F.

VL

Rogers, Esquire regarding when the hearing should be set.*

January 25, 2013

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney
General

ROBERT D. CORNEY

Assistant Attorneﬁ:eml
By: M

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737

rcorneywscag.gov

4 The current PCR Roster for the 5t Circuit is available at hitp:/www.scag.gov/criminal-litigation/postconvictionrelief
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STATE OF SOUTH CAROLINA

)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
CORNELIUS Michael P - ) 2012CP4007573
# 00210317, ;
) /
( Applicant, )
)
V. ) CERTIFICATE OF SERVICE
)
State of South Carolina, )
)
Respondent. )
)
1. | am an employee of the Respondént in the above-captioned action.

IN THE COURT OF COMMON PLEAS
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2. Regular communication by mail exists throughout the State of South Carolina and
that this is a proper circumstance of service by mail.

3. 1 have this day served a copy of the a letter in the above-captioned matter on the
following person(s) by routing the same to the United States mail, postage prepaid:

James F. Rogers, Post Office Box 11070 , Columbia, SC 29211

DATED January %5 , 2013.

eanR. Indriago

&

Legal Assistant
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STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
MICHAEL P. CORNELIUS, #210317 )  Civil ActionNo. 2012-CP-40-7573
) o=
Plaintiff, ) L o
PR €
) fmo v
vs. ) PRE-TRIAL MEMORANDU}\'&% AN
) )2.2*72:;;
STATE OF SOUTH CAROLINA, ) o, &
) re T
Respondent. g 1 o

Michael Cornelius submits to the Court this Post-Conviction Relief (hereinafter, “PCR”)

hearing memorandum to support his application for a new trial. As grounds for this PCR

application, Cornelius states that his counsel rendered ineffective assistance that deprived him of
his constitutional right to a fair trial.

INTRODUCTION

Michael P. Cornelius (hereinafter, “Corﬁelius”), an African-American male, was arrested
on the charge of armed robbery. His court—a;ppointed counsel, Tivis Sutherland, Esquire,
represented Comglius for both the trial and sentencing portions of the proceedings. During voir
dire, Mr. Sutherland failed to raise a Batson challenge despite the prosecutor’s use of three of his
four peremptory strikes on potential African-American jurors. The jury found Cornelius guilty.
Sutherland’s failure to raise a Batson challenge in the face of the prosecutor’s use of three
of her four peremptory strikes on potential African-American jurors constitutes ineffective:

assistance of counsel, necessitating a new trial in this matter.

BACKGROUND

i

On February 19, 2009, Cornelius was arrested and charged with armed robbery. After

initially being represented by J. Rhodes Bailey, Esquire, at the bond hearing stage, on April 15th,




Tivis Sutherland, Esquire, was appointed by the court to represent Cornelius at trial. Cornelius
entered a plea of not guilty. On June 7th, 8th and 9th, a jury trial was held during the June 2010
term of the Richland County General Sessions Court before the Honorable G. Tﬁomas Cooper, Jr.

During voir dire, Mr. Sutherland failed to raise a Batson challenge despite the prosecutor’s
use of three of her four peremptory strikes on potential African-American jurors: a retired former
empioyee of BellSouth; an auto technician; and a school bus driver. The government only used
one peremptory strike, its third strike, on a white juror, a graduate student.. Ultimately, eight white
jurors sat on the jury in Cornelius’s case, measured against only four African-American jurors.

The jury returned a verdict of guilty. After trial, Cornelius was sentenced to life
imprisonment without the possibility of parole pursuant to S.C. Code Ann. § 17-25-45(A)(1)(A).
Cornelius timely appealed his convictions and sentence. On March 7, 2012, Cormelius’s appeal
was dismissed by the South Carolina Court of Appeals. On November 9, 2012, Cornelius filed an
application for Post-Conviction Relief (hereinafter, “PCR”).

LEGAL STANDARD
‘ The Sixth Amendment to the United States Constitution guérantees the accused the right

to competent counsel. U.S. Const. amend. 'VI. A claim of ineffective assistance of counsel arises
where counsel is so ineffective that it deprives the accused of this constitutional right. Strickland
v. Washington, 466 U.S. 668, 669 (1984). Claims of ineffective assistance of counsel are analyzed
under the test outlined in Strickland. Id. The Strickland test asks the following two questions: (1)
whether counsel’s representation “fell below an objective standard of reasonableness™; and (2)
whether the petitioner was prejudiced by his attorney’s substandard performance. /d.

In determining whether counsel’s conduct was deficient, the petitioner must show that the

acts or omissions of counsel were outside of the “wide range of professionally competent

)
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assistance.” Stricqund, 466 U.S. at 669. Importantly, the prejudice prong of the Strickland test is
not outcome determinative. Id. at 702-03. Rather: the applicant must only show that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Id. at 703. Thus, the standérd used for the Strickiand test is one of
“reasonable probability,” which is less than a preponderance. Id. at 694. Reasonable probability is
defined as a probability that is sufficient to undermine confidence in the outcome of the trial. Zd.
at 669. |
ARGUMENT
I.  Failure to Raise a Batson Challenge

The South Carolina Supreme Court has held that trial counsel will be considered ineffective
when it fails to raise a meritorious claim at trial. See Sikes v. State, 323 S.C. 28, 448 S.E.2d 560
(1994) (concluding that triai counsels decision to forgo a valid Fourth Amendment claim “fell
below an objective standard of reasonableness.”). When counsel fails to raise a meritorious claim,
both the performance and prejudice prongs of Strickland are satisfied. See Sanchez v. State, 351
S.C. 270, 569 S.E.2d 363 (2002); accord Dawkins v. State, 346 S.C. 151, 551 S.E.2d 260 (2001).
(concluding that trial counsel’s failure to object to inadmissible hearsay provided by the victim’s
parents which corroborated the victim’s accusations satisfied the two-pronged Strickland test).

In Batson v. Kentucky, 476 U.S. 79, 89 (1986), the Supreme Court of the United States held
the Equal Protection Clause of the Fourteenth Amendment-to the Constitution of the United States
forbids a prosecuto; from challenging potential jurors solely on account of their race or on the
assumption that African American jurors as a group will be unable to impartially consider the
State's case against an African American defendant. State v. Stewart, 413 S.C. 308, 313, 775

S.E.2d 416, 419 (Ct. App. 2015), reh'g denied (Aug. 20, 2015), cert. denied (May 19, 2016).



In order to bring a successful Batson challenge, the defendant must establish a prima facie
case by showing proof of the following three elements: (1) the defendant is a member of a
cognizable group; (2) the prosecution has removed members of such a group; and (3)

circumstances raise’ an “inference” that the challenges were motivated by race.” Id. at 96.
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Importantly, a pattern of exclusionary strikes is unnecessary for finding an “inference” of

discrimination. See Suyder v. Louisiana, 552 U.S. 472,478 (2008); see also U.S. \v. Vasquez-Lopez,
22 F.3d 900, 902 (9th Cir. 1994) (hé)ldiﬂg that “thé constitution forbids striking even a single
prospective juror for a discriminatory purpose™). Batson challenges have become commonpiace in
today’s criminal courts, and the failure to make a Bafson challenge is no longer assumed to be a
reasonable trial strategy. Ashley C. Harringtoﬁ, Batson versus Strickland: Evaluating Ineffective
Assistance of Counsel Claims Resulting from the Failure to Object to Race-Based Peremptory

Challenges, 89 N.Y.U. L. Rev. 1006, 1025 (2014).

The composition of the jury panel along with other statistical evidence are factors that may

be considered when determining whether a party engaged in purposeful discrimination. See State

v. Johnson, 302 S.C. 243, 395 S.E.2d 167 (1990). Morebver, courts have relied not only on the
high proportion of African-Americans stricken from the jury list, but also have relied on the
disproportioﬁate rate of s%rikes used against African-Americans. See Fernandez’ v. Roe, 286 F.3d
1073, 1078-79 (9th Cir. 2002); see also Turner v. Marshall, 63 F.3d 807, 813 (9th Cir. 1995),
overruled on other grounds by Tolbert v. Page, 182 F.3d 677 (9th Cir. 1999).

For examplé, in Turner, the Ninth Circuit held that the disproportionate rate of strikes used
against potential Afr.ican-American jurors provided support for an inference of discrimination
during jury selection. Turner, 63 F.3d 807, 813. The court relied on the following two pieces of

statistical evidence to support its holding: (1) the percentage of available African-Americans
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challenged; and (2) the percentage of peremptory challenges used against African-Americans.
Approximately 30 % (11 out of 37) of the venire persons who participated in voir dire were
African-American, yet the prosecutor “used a significantly higher percentage of its peremptory
challenges — 56 percent — against African-Americans.” /d. This evidence persuaded the court to
find the inference‘ of discrimination auring jury selection needed to cstablish a prima facie case
under Batson. Id. at 814. Similarly, the court in Fernandez relied on the disproportionate rate of
strikes against potential Hispanic jurors to suﬁport an inference of discriminat/ion sufficient to find
a prima facie Batson violation. Fernandez, 286 F.3d 1073, 1078. The prosecutor in Hernandez
struck four out of seven (57%) potential Hispanic jurors. Id. Although Hispanics constituted only
12% of\the venire, over 21% (four out of nineteen) of the jufor challenges were used against
Hispanics, and the court found that “[t]hose challenges, standing alone, are enough to raise an
linference of racial discrimination.” /d. -

Multiple other courts have also used >numerica1 evidence to support their finding of a
Batson violation. For ;:xample;in Drain v. Woods, 902 F. Supp. 2d 1006 (E.D. Mich. 2012), the
trial court sua sponte challenged the prosecutor who used seven of his nine peremptory challenges
on African-Americans. Dra;n, 902 F. Supp. 2d at 1018. The defendant was an Afﬁc;aln-Ameljican
male accused of murder. /4. at 1014, 1018. The court further concluded that the “DA’s failure to
strike all blacks does rnot insulate her from unlawful exclusion of others.” Id. at 1021 (citing United
States v. Harris, 192 F.3d: 580, 587 (6th Cir. 1999)). Notably, the court also found that the defense
counsel’s silenf:e in the face of such racially-motivated strikes of potential black jurors constituted

deficient assistance sufficient to grant the petitioner’s claim of ineffective assistance of counsel.

Id. at 1025.




The Seventh Circuit has used numerical evidence to reverse a trial court’s denial of a
Batson challenge. See Harris v. Hardy, 680 F.3d 942 (7th Cir. 2012). In. Harris, the prosecutor
used seventeen of his twenty peremptory strikes on potential black jurors, and only two blacks
served on the jury. Harris, 680 F.3d at 946. In reversing the trial court, the circuit court reasoned
that 75% of the peremptory strikes were used to exclude 71% of the potential black jurors. Id. at
952. This evidence was persuasive enough for the circuit c<;urt to grant the petitioner a new trial.
Id. at 965. This test asks whether there was an effect on the outcome of the jury selection process.
Id. at 1036-37. |

In applying Batson to Strickland Claims, courts often ‘employ a composition-based
approach focused on whether the unmade Batson challenge would have been successful.! See
Drain, 902 F. Supp.2d 1006 (affirming the IAC claim where trial counsel failed to raisc a Baison
challenge in the face of a pattern of strikes against black jurors and pr-ejudice resulted from the
trial continuing with a jury drawn from discriminatory means).

IL  Merits of the Unmade Batson Challenge

Here, the unmade Batson challenge should have been successful in seating a different jury
than the jury that returned a verdict of guilty against Cornelius. The unraised Batson challenge by
trial counsel for Comelius should have been successful because it satisfied each of the three

elements necessary for a successful challenge: (1) Comelius is an African-American and thus a

1 Courts have been split as to how to interpret the “prejudice” prong of the Strickland test as it
arises in the context of an unmade Batson challenge. Harrington, Batson versus Strickland, supra
at 1026-27. Courts have used one of the two following approaches to determine whether an
unchallenged peremptory strike implicating Batson satisfies the Strickland test’s prejudice prong:
(1) an outcome-based test; and (2) a composition-based test. Harrington, supra at 1026. The
composition-based test best protects the petitioner from facing a jury empaneled through
discriminatory means. Id. at 1037; see also Irvin v. Dowd, 366 U.S. 717, 722 (1961) (stating that
“[i]n essence, the right to jury trial guarantees to the criminally accused a fair trial by a panel of

impartial, ‘indifferent’ jurors”) (emphasis added).

6
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member of a cognizable group; (2) the government used three of its four peremptory strikes to
remove potential African-American jurors from the panel; and (3) the circumstances surrounding
this case create a strong inference that the peremptory challenges were motivated by race because
75% of the government’s peremptory strikes were used on potential African-American jurors.

Here, the prosecution struck three African-American jurors, and one white juror. (Ex. 1
Richland County Judicial Center, Random Strike Sheet.) It appears likely that the first two
potential African-American jurors were struck. (/d)? The prosecution first struck a black male
retired, BellSouth employee, then struck a black male auto technician, followed by a whitc male
graduate student, and concluding with a black female school bus driver. (Trial Transcript at 33-
37.) Notably, although a retired African-American was struck by the state, the state did not strike
a retired white female. (Id. at 33, 38.) The jury ultimately comprised 33% African-American
jurors.?

The prosecution’s use of its strikes thus established the “prima facie showing that the
challenge was based on race,” dictating that, had the challenge been raised, the trial court should
have followed the procedures established for a Batson hearing. State v. Stewart, 413 S.C. 308,
314, 775 S.E.2d 416, 419 (Ct. App. 2015). Had Mr. Sutherland successfully raised the Batson
issue, he would have forced the state “to provide a race neutral explanation for the challenge.” Id.

Next, if a race neutral explanation had been provided, the court would have had to determine

2 The Trial Transcript indicates that the first juror was a black male, but the Strike Sheet

indicates the juror was a white male.
3Although four black jurors were ultimately seated, roughly equating the percentage of the jury

i pool, there is no rule that the “failure to exclude one member of a protected class is sufficient to

insulate the unlawful exclusion of others.” United States v. Harris, 192 F.3d 580, 588 (6th Cir.
1999).



whether the opponent of the challenge has proved purposeful discrimination. Id. Those

constitutional protections were not used in this case.

Here, while African-Americans constituted 36% of the pool, 75% of the prosecution’s
peremptory challenges were used on African-Americans. These numbers are more egregious than
the statistics in Turner v. Marshall, 63 F.3d 807, 813 (9th Cir. 1995) (finding an inference of
discrimination where 56% of the prosecutions peremptory challenges were used on African-
Americans who comprised 30% of the venire) and Fernandez v. Roe, 286 F.3d 1073, 1078-79 (9tﬁ
Cir. 2002) (finding a Batson violation when 29% of juror challenges were used against a Hispanic
population that accounted for only 12% of the venire). Accordingly, the statistics present in the
instant case are more compelling than in Batson challenges that have been successful in other
jurisdictions.

Moreover, the unmade Batson challenge here is also similar in its merits to the successful
Batson challenges made in Drain. In Drain v. Woods, 902 F. Supp. 2d 1006 (E.D. Mich. 2012),
the prosecutor used 7 of his 9 peremptory strikes on African-Americans compared to the
prosccutors use of 3 of her 4 peremptory strikes on African-Americans here. The court held that
trial counsel was ineffective for failing to raise a Batson challenge based on the similar strike rate
(75%) to the rate employed here. Accordingly, the unmade Batson challenge should have been
meritorious and would have resulted in the seating of a different jury. Accordingly, South
Carolina case law supports a finding of ineffective assistance of counsel because trial counsel

failed to raise a meritorious and timely Batson challenge in the face of racially-motivated

peremptory strikes.
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CONCLUSION
During the underlying trial in this matter, Cornelius was denied the right to effective
assistance of counsel in violation of the Sixth Amendment of the U.S. Constitution because -
Cornelius’s trial counsel failed to rai;e a timely Batson challenge in the face of the prosecutor’s
racially-motivated use of peremptory strikes. Accordingly, because both prongs of the Strickland
;rest have been satisfied, Cornelius should prevail on his PCR claim of ineffective assistance of

counsel and this Court should grant this PCR application and remand this case for a new trial.

NELSON RILEY f SCARBOROUGH LLP
/ -
/

By:

James Ff Rogers, SC Bgf No. 12943
E-Mail: jim.rogers@unelsonmullins.com
- Adam J. Hegler, SC Bar No. 100115
E-Mail: adam.hegler@nelsonmullins.com -
; Post Office Box 11070
Columbia, SC 29211
(803) 255-9479

Attorneys for Plaintiff Michael P. Cornelius
Columbia, SC

July 7, 2016
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )

MICHAEL P. CORNELIUS, #210317

) Civil Action No.: 2012-CP-40-7573

) w B -

Plaintiff, ) =% 2

) nE 8 ¥

. ) CERTIFICATE OF Smﬁﬂﬁﬁ: pita

) DG R

STATE OF SOUTH CAROLINA, ) mﬁ"’ 7 o
) ‘.53%’*:3 - =i
Defendant. ) o R ¢

) g~

3

I, the undersigned administrative assistant of the law offices of Nelson/Mullins Riley &
Scarborough, LLP, attorneys for Plaintiff Michael P. Cornelius, do hereby certify that I have
served all counsel and/or parties in this action with a copy of the pleading(s) hereinbelow

specified via U.S. Mail, postage prepaid, to the following addresses:

PLEADINGS: PRE-TRIAL MEMORANDUM

SERVED: Jessica Kinard

Assistant Attorney General
South Carolina Attorney Genperal’s Office

Rembert C. Dennis Building
Post Office Box 11549
Columbia, SC 29201 ,
Patty Al¢xander, Administrative Assistant

Nelson Mullins Riley & Scarborough, LLP
PO Box 11070

Columbia, SC 29211

July 7, 2016
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
MICHAEL P. CORNELIUS, #210317 )  Civil Action No. 2012-CP-40-7573
: : ) .
Plaintiff, )
)
Vs. )  FIRST AMENDED APPLICATION
‘ ) FORPOST-CONVICTION RELIEF
STATE OF SOUTH CAROLINA, )
' )
Respondent. )
)

Michael Cornelius hereby submits this First Amended Post-Conviction Relief (hereinafter,
“PCR”) Application. Michael Cornelius (“Applicant”) hereby incorporates by reference the
allegations contained in the initial Application for Post-Conviction Relief, and ré—states as follows:

1.. Applicént is incarcerated at Broad River Correctional Institute.

2. Applicant was sentenced on\ June 9, 2010 to Life without Parole in the Richland
County, South Carolina, Circuit Court. |

| 3. The indictment number was 2009-GS-40-1596.

4. A plea of “not guilty” was entered at time of trial.

5. An appeal was entered in Richland County Court from the judgment of
conviction.

6. The appeal was dismissed on March 7, 2012.

7. Applicant bases his allegations that he is being held in custody unlawfully on the
following: |

- a. Ineffective assistance of counsel.
i Counsel’s failure to properly invesﬁgate the Applicants case and

discussing same with Applicant which caused the Applicant to not fully
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understand the charges against him during the sentencing phase. Counsel
only spent 3 to 4 weeks with Applicants case and was then taken to trial
by jury. When Applicant clearly wanted to take a plea.
ii. Counsel advised Applicant to take a trial with knowledge of
Applicants written statement by the state’s detective of his guilt to the
crime. |
| 8. This is applicant’s first PCR for his attorney’s failure to investigate his prior
record during the sentenéing phase. These issues were not previously presented to the Court.
9. Applicant was not represented by an attorney during the an‘ai‘gnmeﬁt.
10. Applicant was represented at trial and at sentencing by an attorney.
11. Applicant was represented during the appeal procéss.
i2. Applicant was not represented during preparation of the initial PCR petition with
respect to his conviction.
13. The names of each attorney of representation was:
a. Tivis Sutherland, Esquire, of Columbia, SC.
b. Wanda H. Carter, Appellate Defender.
14. Applicant was represented as follows during the following proceedings:
a. Tivis Sutherland — during trial and sentencing phase.
b. Wanda Carter — on direct ap;)eal. |
15. Applicant seeks relief in filing this application to vacate the prior conviction.

16. Applicant is not now under sentence from any other court.

~
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ADDITIONAL GROUNDS FOR RELIEF

17. In addition to the grounds stated above, applicant states the following grounds for

relief.

18. On June 7th, 8th and 9th, a jury trial was held during the June 2010 term of the
Richland County General Sessions Court before the Honorable G. Thomas Cooper, Jr.

19. Applicant’s trial counsel wa; Tivis Sutherland, Esq.

20. During voir dire, Mr. Sutherland failed to raise a Batson challenge despite the
prosecutor’s use of three of her four peremptory strikes on potential African-American
jurors.

21. In Batson v: Kentucky, 476 U.S. 79, 89 (1986), the Supreme Court of the United
States held the Equal Protection Clause éf the Fourteenth Amendment to the Constitution of
the United Statgs forbids a prosecutor from challenging potential jurérs solely on account of
their race or on the assumption that African American jurors as a group will be unable to
impartially consider the State's case against an African American defendant.

22. Thg African-American jurors consisted of a retired former employge of
BellSouth, an auto technician, and a school bus driver.

23. Upon information and belief, the State struck the first two potential African-

American jurors.

24. The gbvemment only used one peremptory strike on a white juror, a graduate

student.
25. The state struck a retired African-American, but the state did not strike a retired

white female.

26. Comelius is an African-American and thus a member of a cognizable group.
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27. The jury pool constituted 36% potential African-American jurors.

28. The prosecution used 75% of its peremptory challenges on African-Americans.

29. Trial counsel failed to raise a Batson cf;aﬁengﬁ.

30. The trial court did not raise a Batson challenge sua sponfte.

31. Eight white jurors sat on the jury in Cornelius’s case, but only four African-
American jurors sat L;n the jury.

32. The jury returned a verdict of guilty.

PRAYER FOR RELIEF

33. Applicant should prevail on this appﬁcafion for Post-Conviction relief because
Applicant was denied the right to effective assistance of counsel in violation of the Sixth
Amendment of the U.S. Constitution because trial counsel failed to raise a timely Batson
ci}allenge in the face of the prosecutor’s racially-motivated use of peremptory strikes, and
therefore this Court should grant this ;’CR application and remand this case to the Cirm;it for

a new trial.

NELSON ' &/ SCARBOROUGH LLP

By:

James#. Rogers, SC Bar No. 12943
E-Mail: jim.rogers@nelsonmullins.com
Adam J. Hegler, SC Bar No. 100115
E-Mail: adam.hegler@nelsonmuilins.com
Post Office Box 11070 ‘
Columbia, SC 29211

(803) 255-9479

Attorneys for PCR Applicant Michael P. Cornelius
Columbia, SC '

July 15, 2016
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THE COURT: All right. Good morning, y'all.

MS. KINARD: Good morning, Your Honor.

THE COURT: I am ready to roll whenever y'all are.

MS. KINARD: All right. This morning we only have one
matter before you.

It's the matter of Michael P. Cornelius and if you're
ready, I'll call the case.

THE COURT: Yes, ma'am.

MS. KINARD: It's the matter of Michael P. Cornelius
vs. the State of South Carolina. This is case No. 2012-CP-
40-7573.

Mr. Cornelius is presently confined in the South
Carolina Department of Corrections pursuant to orders of
commitment by the Richland County Clerk of Court.

He»was true-bill indicted on the April 2009 term for
armed robbery. He was represented by Tivis Sutherland IV
on these charges. He proceeded to trial before the
Honorable G. Thomas Cooper Jr., and on June 9, 2010, was
found guilty as indicted. He was sentenced to life
imprisonment without the possibility of parole.

A direct appeal was filed and an Anders brief was
submitted on Mr. Cornelius's behalf by Wanda Carter of the
South Carolina Office of Appellate Defense.

The Court of Appeals, via an order dated March 7,

2012, granted appellate counsel's motion to be relieved,
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and the appeal was dismissed. Remittitur was returned
March 26, 2012.

This application for post conviction relief was filed
November 9, 2012, and the State filed it's return on
January 25, 2013.

There have also been -- excuse me -- there is an
amendment that's been filed and should be in the judge's
packet.

The State is present and ready to proceed. Mr.
Cornelius is present and represented by Adam Hegler.

THE CQURT: Yes, sir.

MR. HEGLER: Thank you. My name's Adam Hegler. I
represent Mr. Cornelius. This)is addiéionally an appointed
case. Mr. James Rogers from our office of Nelson Mullins
was also appointed.

THE COURT REPORTER: I'm sorry. Mr. Who? James?

MR. HEGLER: James Rogers.

And just a brief background is that after trial, Mr.
Cornelius entered into an agreement with the State to
provide substantial assistance in exchange for a

potentially reduced sentence. And Mr. Cornelius has

‘provided that testimony and provided that information to

the State, and the State has not yet moved forward with
that motion.

And at one -- one point we were waiting to go forward
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 6

\
with this PCR until that was resolved, and in fact, had a
hearing earlier this year on the substantial assistance
motion, but the State did not want to go forward at that
time.

So that's when the PCR came back on the docket, and
we're ready to move forward today.

THE COURT: All right. Call your first witness.

MR. HEGLER: Call Michael P. Cornelius.

MICHAEL P. CORNELIﬁs, having

been first duly sworn, testifies as follows:

THE CbURT: A;l right, Mr. Cornelius, if you'll come
over here to the stand,\please.

(The witness complies.)

THE BAILIFF: State your full name for tﬁe‘record,
please.

' THE WITNESS: Michael Paul Cornelius.
THE COURT: All right, Mr. Hegler. Your witness.
DIRECT EXAMINATION ;

BY MR. HEGLER:
Q Mr. Cornelius, where are you:currently held?

Broad River Correctional Institution.

>

And how long is your sentence?
Natural life.

And how old are you currently?

L ol S o

Forty-one.
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 7

Q Do you have any jobs at the prison?
A Dorm helper.

THE COURT REPORTER: I'm sorry?
A Dorm helper.
0 And just briefly, can you explain how you're -- why
you're in’prison today?
A For a charge of armed robbery. c
0 And what did -- what did you file to bring us -- bring
us all here today?
A Batson la&. PCR.

Q Yes. The PCR application. And what grounds did yoﬁ

file the PCR application on? We'll get into these, but
[ -

just generally.

A Insignificant counsel.

Q‘ And do the grounds have to do with representation

you received of counsel? Did I hear you correcély?

A Yes. |

Q Okay. And who was your attorney?

A Mr. Sutherland.

Q Yes. And we'll - we'll speak with him\today as well.
So let's turn back briefly to the events that lead to

the trial. Do you remember approximately when you were

arrested?

A February 19, 2009.

o] Okay. And how were you arrested?
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS
A Turned myself in.
Q And what were the charges that were brought against
you?
A Armed robbery.
Q And what county was that?
A Richland.
o] And were you ultimately indicted on those charges? |
A Yes.
Q And do you remember if the State served you —-- served

notice on you at that time concerning their intent to seek
iife without parole?

A No, it wasn't at that very moment. It was, like, 14
months later.

Q Okay. Can you explain how that developed?

A I think it -- it naturally developed after I put in
for a bond reduction and that's when notice was served on
me.

Q And who was your attorney for purposes of that

bond reduction?

A Mr. Sutherland.

o] Are you sure it was Mr. Sutherland?
A Oh yeah, it --

0 Prior -- it was a bond reduction.

A Yeah. Rhodes did that.

THE COURT REPORTER: I'm sorry. Who was it?

8
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 9

A Mr. Rhodes.
Q Bailey.
A Bailey, right.

Q And Mr. Bailey represented you at the bond hearing and

-- and for ---
A I -- I never went through him for the bond
application.

0 And what was the result of the bond application?

A I never went through 'cause they told me if I went
through with it, I was going to get life sentence papers
served on me. So I backed out of it; and a week later they

called me and served the papers, the notice.

Q Were you happy with Mr. Rhodes's representation
of you?
A Yeah. I mean, I would feel comfortable for him

versus Mr. Sutherland being that my trial was coming up in
a short notice.

Q And how long had Mr. Bailey been representing you?

A He was on my case 14 months.

Q Do you know if anybody else represented you between
Mr. Bailey and Mr. Sutherland?

A No.

0 And then —-- and then how did Mr. Sutherland come

to represent you?

A He just showed up and said he was my attorney
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 10

basically.
Q Do you know any more details on that, whether it was

a court order involved?

A No.

Q And what happened to Mr. Bailey? Did you have any

further communications with him?

A Never saw him again.
Q So did you request that change in attorneys?
A No, I didn't.

Q And did you agree with it?

A No, I didn't.

Q And was Mr. Bailey familiar with your case at that
time?

A Yeah. We had talked -- we had did [sic] a lot of

talking, you know, over the period of 14 months I was in

the county.

Q But nonetheless, Mr. Sutherland was appointed as your
attorney.

A Yes, at the end.

Q And can you describe your interactions with Mr.
Sutherland?

A I mean, we really didn't talk. I seen him maybe

once or twice before going to trial.
0 Do you remember how many times he visited you?

A Again, once or twice.
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 11

0 Did you have any phone calls with him?
A No, sir.
0 Okay. Let's —- let's —-- let's walk through those

visits in a little bit more in detail. I think you said
once or ‘twice. Do you remember when the first visit took
place? |
A Yeah. He‘showed up to the County and told me he was
representing —- that my lawyer was off my case and he was
representing me. |

o] Do you remember‘how long that was before trial was
going to/take place?

A Less than-a month or right at a month.

Q And do you remember how long you met with Mr.

Sutherland during that visit?

A It was very short, about 10 to 15 minutes.
Q Do you fémember what you discussed at that visit?
A Basically, it was like personal -- more or less,

personal information just vérsus the charges that I was in.
Q Did you discuss the specifics of the Ease, witnesses,
that kind of thing, evidence, any kind of details such as
that?

A We discussed a little bit of evidence, but I've never
received the evidence .that I wanted from him as far as
discovery and stuff that I could help myself with.

Q Did you discuss anything about preparing for trial,
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 12

any kind of steps necessary to prepare for trial in that
first meeting?

A No.

0 Did you —-- did he ask you about what, maybe, potential
witnesses you think should bevcalled or interviewed?

A No. |

Q Did he ask you about whether you thought any evidence
had been improperly obtained by the police in the course of
their investigation? |

A You said did he ask me about it?

0 Yeah. Did he ask you whether there was any evidence
you thiﬁk shouldn't be introduced against you?

A ' Not before. Afterwards.

Q After the trial?

A Yes.

0 And did he ask you whether he thought the State —-
your statement had been -- had any issues with it, any way
to keep that statement from being entered into evidence?

A Yes. He asked me was -- I think I was under the
influence during the time when the statement was given.

Q Okay. Do you remember anything else which was
discussed at that meeting?

A No. Just —-- as far as he was Jjust trying, I think, to
get me to plead out, to get something to plead out, but I

guess the State wasn't willing to give me a plea.
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 13

Q Understood. We're going to look at the plea. I'll --
I'll ask you some more questions about that in just a
minute.

So how did that first meeting conclude?

A As he was saying he represented me.

0 Did he leave you a phone number or anything to contact
him?

A No, sir.

Q Did he leave any contact information -- do you know if
he provided any contact information to your —-- members of

your family?

A No, sir.

Q Did you have any contact with Mr. Sutherland

between that first visit and a subsequent visit?

A No, sir, besides where I came to court when we started
trial. I seen him in the office downstairs.

o] Right. We'll get to that. But wasn't there —-- do

you remember a second visit with Mr. Sutherland as well?

A No, sir. -

Q You don't remember any ---

A No.

Q -—— subséquent second visit?

A No. I mean, just saying that we was -- he had met

with my mother and that the trial was about to start and

was going forward with the trial.
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 14
}

Q And did you think he spent enough time talking with

you to understand the facts of the case?

A No, sir.

o] Did you ever have a chance to review any of the
evidence?

A No, sir.

Q Okay. Let's talk a little bit more about the plea
deal or attempts to get a plea deal. What did he tell you

about his attempts to work with the State to negotiate a

plea?

A He said he téied to -- to —- to talk to Mrs. Campbell
as far as getting me a plea, but she wasn't —-- she wasn't
for it. She -- after she served the life-sentence papers,

she didn't really want to hear it.

Q And just so the Court knows, who is Ms. Campbell?

A The Solicitor.

Q So Mr. Sutherland was not able to obtain a plea deal?
A No, sir.

Q Do you feel that he adequately pursued a plea deal

with the State?

A I mean, just going by his word, I mean, that's for —-
that's all I had. I mean, as far as what he was telling me
and what he was doing, as far as trying to get it, I -- I
don't know.

Q Okay. Do you feel he adequately prepared for the
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 15

trial? U
A I don't really think he had enough time to really. 1In
the three —- three to four weeks, I don't believe that's
enough time.

Q Did you get any chance to tell him any of the issues
you thought were critical for your trial?

A ﬁo. He never gave me the chance to talk to him about
that.

o] Any kind of trial themes or anything like that?

A No.

Q So generally, can you just describe your access to Mr.
Sutherland for that lead-up to trial? Was there anything
besides those two meetings?

A There really wa;n't -- wasn't much more thgn those.

4

Q Did you attempt to —-- did you try to reach out to him

any —-- in any way —---

A There was no way I could. I mean, I couldn't call
him. There was no way I could call him or -- I believe I
sent him a letter, but it -- I was in trial before any
response.

Q And do you remember approximately how long that was

one more time, just how long it was from the time he was
appointed 'til the time you went to trial?
A Three to four weeks.

Q And you said you also met with him the day of the
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 16

trial; is that correct?

A Yeah.
Q And can you briefly go over what you discussed that
day?

A Just that the trial -- he said he put forth the

-- to get a plea deal. 1It's —- it was none, and the trial
was going to begin on the d;te that I was there.

Q And do you remember what day the trial began?

A It was June 7, 2010.

Q What do you remember about the trial?

A It was very quick. I mean, they -- they found me
guilty véry fast, I mean, with the evidence,' I guess. §

0 Did you testify at trial?

A No.

0 Did you make that decision?

A Yes.

Q Do you know if Mr. Sutherland was continuing to pursue

a plea agreement while trial was going on, before trial or

during trial?

A Yes.

0 Did you know what the State's response was?

A No.

Q Did you participate or provide any information to Mr.

Sutherland during the jury selection process? Let me back

up. Do you remember the jury selection process on the
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 17

trial?
A Yes.
o] Did Mr. Sutherland seek any input from you for how to

conduct the jury selection?

A No.

Q Did he communicate any kind of a plan for you on how
he hoped to seat certain -- how he hoped to seat the jury?
A I think -—- I believe he wanted a young jury. Said

something about some younger jurors, but that's about all I
can remember. i

Q Do you know what a —- do you recall the State using
any strikes where the State struck a witness?

A Yes.

0 Do you remember if they were used against African-
Americans as opposed to white potential jurors?

A Yes.

Q Do you know if Mr. Sutherland -- do you recall if Mr.

Sutherland made what's called a "Batson motion"?

A No, sir.
Q Did you know what a Batson motion is?
A Yes. It's like, discrimination picking a jury?

o] And did you know at the time what a Batson Motion

A I didn't know at the time.

Q But were you relying on Mr. Sutherland to make those
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decisions?

A Yes.

Q And what did you think when you -- did you have any
thoughts when you saw how the State used it's strikes
against African-American jurors?

A Yes. I mean, I -- yes. I seen it was —-- I seen. what
was happening, I mean, as far as how they was\striking more
African-Americans than —-- once I got to studying and
reading up on it.

Q But no motion was made?

A No motion, no.

o] All right. Well, let's talk just briefly about the
trial. You think Mr. Sutherland did a thorough cross-
examination of the witnesses?

A I think he could have did [sic] better.

0 Do you think that Mr. Sutherland did a thorough job of
contesting the admission of your statement into evidence?

A We really didn't talk that much about -- about that.

I mean, it was -- it was a lot that I'm learning now that -
- versus that I didn't know when I first started or went
through with it. So I would say no.

Q And do you remember the —- there was a sweatshirt. Do
you remember whether that was entered into evidence?

A Yes.

Q And do you remember -- do you think Mr. Sutherland did
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 19

a good job of trying to keep that piece of evidence from
being entered into evidence?

A No. Due to the fact ---

Q Why not?

A Due to the fact he didn't call my father to the stand.
And at the time, I was renting the property from my father,
and he gave consent to —-- to search my place of residence.
And that's where this jacket was found, and he never called
my father to the stand to testify I was paying rent for his
property.

0 And was that jacket entered into evidence?

A Yes, sir.

0] And do you think it was a significant piece of
evidence?

A It was.

Q And why?

A Because I had numbers of witnesses verify me as to
this jacket that was placed at the -- that was seen at the
place of the crime.

Q Okay. And was there anything else that occurred
during trial that made you question Mr. Sutherland's
representation of you?

A It was —-- just other than the -- the fact that -- to
get me a plea. I just -- I didn't see why it was such a

hard -- to get me a plea on the charges, I mean, being that
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DIRECT EXAMINATION BY MR. HEGLER - MICHAEL P. CORNELIUS 20

it was one charge. It wasn't nobody hurt, nobody -- no —-
it was just one charge. I mean, I figured it could have
been a charge where it could be plead out instead of
getting natural life.

Q . And what was the result of the trial?

A Guilty.

o] And did you file an appeal?

A Yes.

Q Were you successful in that appeal?

A They turned it down. Dismissed.

Q Okay. Did you also provide assistance to the State

with your testimony related to other matters?

A Yes.

Q And was that in an attempt to get a renegotiated
sentence?

A Lesser sentence, yes.

Q Yeah. And so what was the State going to do in
response?

A They said they would look into it, but there's nothing

been done as far as

Q So what is the current status of that?

A Nothing, as far as I know.

0 Have you —-- have you done what you agreed to do?

A Yes, sir.

Q Do you have any further obligations to fulfill your




542

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CROSS-EXAMINATION BY MS. KINARD - MICHAEL P. CORNELIUS 21

end of that deal?

A No, sir.

0 And so just briefly, to summarize, why did you file
this PCR?s

A For relief.

Q Okay. And I know I moved through that fairly quickly,
but is there anything else that you'd like to tell the
Court today to help -- to help it understand the grounds
for your PCR?
A It's —- no. Just -- well, far as the Batson, I mean,
you know, we gonna -- that's already been stated. You
turned in the motions for that? &
Q Yes. We'll - we'll certainly -- I'm going to ask Mr.
Sutherland about it.
A Oh, okay.
Q We're going to continue to explore that ground. But
from your perspective --
A No, sir, that's --
Q -- as to -- I've asked you about it. We have your
testimony there.

You have anything else you'd like to tell the Court
today? /
A No, sir.

THE COURT: All right. Any questions from the State?

MS. KINARD: Thank you, Your Honor.
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CROSS-EXAMINATION BY MS. KINARD - MICHAEL P. CORNELIUS 22
CROSS-EXAMINATION

BY MS. KINARD:

o] Good Morning, Mr. Cornelius.
A How you doing?
Q Just a couple of questions. Were you aware that Mr.

Sutherland was also employed by the Public Defender's
Office?

A Yes.

0 And wasn't Mr. Bailey employed by the Public

Defender's Office?

A Yes, ma'am.

Q So essentially the same office was still representing
you?

A I believe so.

Q And do you know if Mr. Sutherland had access to Mr.

Bailey's notes and preparation from your conversations?

A No, sir -- no, ma'am.
Q You don't know?
A No.

o] Okay. Do you -- going quickly back to the Batson

issue, do you recall how many African-American jurors were

struck?
A Three, I believe.
0 And then moving on to the issue of the sweatshirt and

whether your father gave consent, do you remember Mr.
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Sutherland presenting argument about whether your father
could give consent?

A No, ma'am. I remember nothing about it.

0 Okay. And then briefly touching on the issue of your
plea, were you aware of your strike status before going to
trial? \

A I mean, once —- once it was served on me, I mean, but
before that, no. I mean, I knew about it, but I didn't
know that it was going —-- I didn't know she was going seek
those papers on me.

Q So you weren't aware that due to your earlier
convictions, you could be served those papers?

A Yes, I was aware of it.

Q You were aware. And you knew that one more charge of
that nature could get them to seek life?

A I didn't know the statute and all that, I mean, as far
as the time frame. I didn't know they had a statute as far
as they can go back 30 or 40 years versus 5 or 10.

0 Okay. And you stated it was your decision not to

testify at trial?

A Yes.

0 And you made that decision with input from Mr.
Suthérland?

A Yes, ma'am.

VQ And did you review any discovery at all whether ---




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

545

CROSS-EXAMINATION BY MS. KINARD - MICHAEL P. CORNELIUS 24

A No.
0 --— with Mr. Bailey or with Mr. Sutherland?
A I never seen the discovery. I put in for one and I —-

I just never received it to ---
0 Okay. Did -- I'm sorry.
A I was just saying I never received one to this day, my
motion.K I never seen the evidence they had against me.
Q So regardless of whether you received a copy or not,
did you ever look at anything with them?
A No.
Q Did they tell you what they had received against you?
A No.
Q All right. I have no further questions. Thank you
very much.

THE COURT: All right, anything else from Mr.
Cornelius?

MR. HEGLER: No further questions.

THE COURT: All right. You can go back and sit next
to your lawyer.

(The witness complies.)

THE COURT: Any other witnesses on behalf of Mr.
Cornelius?

MR. HEGLER: I understand the State's going to call
Mr. Sutherland. I'll -- I'm fine with just asking

questions if the State calls him. 1I'll reserve the right
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to do so, if the State -- (to Ms. Kinard) y'all are going
to call him, I guess?

(Courtroom laughter.)

TIVIS SUTHERLAND, having been
first duly sworn, testifies as follows:

THE COURT: All right. Have a seat.

THE WITNESS: And the name is Tivig‘Sutherland.
That's tango, indigo, victor, indigo, sierra for the first
name. And the last name is like the guy from 24.

THE COURT: Before we get —- before Mr. Hegler gets
started, I thought someone said you're the fourth; is that
correct?

THE WITNESS: That is correct.

THE COURT: Okay.

THE WITNESS: And Tivi themIV is running around and
he's bigger than his dad already.

THE COURT: Well, I've see him on Facebook. That's
right. All right. I didn't know he was a IV. All right.
You may proceed, Mr. Hegler.

DIRECT EXAMINATION
BY MR. HEGLER:
0 Mr. Sutherland, thank you for your time today.
A Hey, no worries.
0 Briefly, I'd like to go back through that substantial

assistance issue again just to kind of help set the pace
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for why we're here today.
A  Sure.

Q ’ And then we'll go back and we'll hit some of the

other issues.

A Yeah, 'cause I -- I remember tons about it. It -- it
-- we s talked about it many, many times.

MS. KINARD: Your Honor, before we go into this, I do
want to object. VI almost did on the prior witness, but
this has not been alleged anywhere in the application, and
I don't really believe it's properly before the Court.

THE COURT: I'm sorry. I missed the question. What
specifiéally are we talking about?

MR. HEGLER: The substantial assistance motion that
was filed after the trial.

THE COURT: Right. I'm sorry. That's not before -- I
did hear you say that. That's not before me at this point
and it's not alleged in the PCR application or the
amendment. So I —-- I would sustain that objection.

MS. KINARD: Thank you, Your Honor.

THE COURT: No need to go down that road.

BY MR. HEGLER:

0 We'll go back to trial. Do you -- briefly,‘on
your background, how long have you been practicing?

A It's about half my adult life. I think back to '04

maybe. That's in the Army and did a bunch of stuff before.
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Q And what types of cases do you handle?
A It is pretty much exclusively criminal cases. I mean,
I have —- you know, I had a client with COP up in jail, and

I got my buddies on the civil side to handle it, but I
participated in it with them.

But I would say 99 percent criminal. Probably 60 to
70 percent of that is indigent defense, and you know, then
the other maybe 30 to 40 percent that hire me, you know,
keep the lights on and propel me forward. So
Q And do you know approximately -- do you know
approximately how many trials you've handled? /
A Oh, 25 or 30 maybe? That -- no, that's circuit
-- circuit court and federal. As far as summary court, I
—— I'm not sure. In —- I mean, I try to stay out of
summary court frankly, though.
Q So you said you practice in state court and federal
court primafily.
A I - Ido. Ido. I'm husfling back over there
once we're done here.
Q Understood. Well, we appreciate you getting over here
today. Just in South Carolina?
A Only in South Carolina.
Q Okay. And is there anybody else you practice with,
another attorney or are you solo practitioner?

A The set up that we have, there's actually five of us
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in there. Chris and Josh are partners. They share.
Myself, Micah Leddy, and Mark Whitlark, we are independent.
We don't believe in sharing, unless it's by agreement. But
we're sort of all -- I mean, it's five of us in there. You
know, wé together -- do cases together, all that kind of
stuff. Just don't share the money, unless we actually
agree to it, unlike Chris and Josh who must split it.

0] Understood. And you were substituted to represent Mr.
Cornelius on April 15, 20107

A I was, and back at that -time, I had actually come out
into private practice, but this was not unusual for -- to
get a case liké Mike's at that time the way that the -- the
appointment system worked.

Because I will try a case. I'll try anything if we
don't -- you know, if we don't make a deal. . And typicaliy,
when they would get down to something that was to the edge,
the Clerk of Court would send it fo me. I'd say five, six
weeks maybe I was repreéenting Mike, even thopgh I'd met
him about a year before, but that was just, you know, in

the jail, just talking ‘to him.

Q And who were you employed by at that time?

A I was actually employed by myself -—-

Q Okay.

A --- at that time.

Q And so how did you come to be appointed? Can you walk
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us through when you ---
A Basically, I got a letter and a little packet of
materials. But that letter, that -- again, it's —-- it was
not unusual for me to get a case that was up for trial
within a very short period of time at that time.
Q And so when did you first speak with Michael?
A Leaving aside, you know, just sort of knowing him,
because he had actually worked for a college buddy of mine
at Jersey Mike's. Actually, let me see if I've got this on
here. I think it was April sometime and maybe end of
April, early May, but hold on a seeond.

- Okay. I have May the 4 at the Alvin S. Glenn
Detention Center. Now, this Indigent Defense time sheet is
100 percent accurate, because if I can't -- if I dip in and
see somebody and I can't remember when it is, I do not bill

for the hours. But that sounds about right.

Q Okay.

A You know, however long it was after getting appointed
on there.

Q And did you speak with him on the phone?

A I can't say. I mean, if —- if he doesn't remember
talking to me on the phone, it's -- you know, it's one way
or the other. I mean, go ahead and take his -- his word

for it for sure.

Q And so that first meeting you said was at Alvin S.
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Glenn Detention Center?
A It was, and I have it as May the 4. Or no, no, no.
Yeah, May the 4. May the 4. Then I have I talked to his

mom that day also.

0 And do you remember about how long that meeting
lasted?

A I've got an hour, so

o] And do you remember what you discussed with Michael at

that meeting?

A It would probably —- and I can't say specifically,
bﬁt having met Mike and talked to him before, I'm surelI
just told him, I said, "Look, you know I —- I've gotten
appointed to yoﬁ, you know. I'm aware of what your .
circumstances are."

Maybe ——‘I might not been aware that they had served
him with LWOP<ét that point. Back then you would just get
a letter and a couple of copies and like an order with all
of the indigent defense cases that were assigned to private
attorneys on bgck of it, and some little information sheet
from the Public Defender's Office. But I do remember that
I had spoken with him at that time.

Oh, wait a minute. I've got "review Rule 5 materials™
on May 3rd, so I did know at that time. But again, I --
you know, I don't remember, but I'm sure my conversations

4

with Mike were like, "Look, you know you got a —- this is
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LWOP and they're coming at you," something along those
lines. I'm not very direct with my guys.

Q Do yourremember talking about trying to get a plea?

A I'm sure, just as Mike testified, during every break
in the trial, I went. But I never advised him to enter a
guilty plea because I would not on a life without parole
case because you're foreclosing all of your options at that
point.

But during every single break during the trial and
before the trial, about every hour or something, you know,
I'd go run smoke one and pester Ms. Campbell and ask her to
pull the LWOP papers, "Can we plead now? Can we plead
now?" And she would be:.saying, "He can plead to life. He
can plead to life."

Then, towards the end, she said, "Well, if"™ —-- because
I wouldn't say merciless but relentless. I wasn't going to
stop asking, sorry, until it was done. She said, "Well, if
you can go talk to Barne& and he'll agree to pull them,
then I'11l pull the papers."”

And, you know, I knew at the time that she could pull
the papers if she wanted to pull the papers despite what
everyone says. Like, oh, once you serve papers -- frankly,
I'm under oath, but that's nonsense. They can pull them at
any time, but she wasn't going to.

But towards the end, she said, "If you can talk to
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Barney and Barney will pull -- will say that he's okay with
pulling the papers, I will pull the papers.”

And so I'm sitting out there waiting for Barney, and
then somebody comes in going, "judge Cooper's wondering
where you're at and ydu need to get over to the courtroom."

|
And I got 5ver there and we were done probably that —--
probably that day. ; '

Because I remember I ran into Jim May out in fhe
waiting room and I told him what was going on. And he was
like, "Well, I want to talk to Barney about my LWOP
papers." I was like, "Dude, get out of here. I'm in trial
over here."

But I do remember that and remember it just ending
unhappily, certainly so.

Q Okay. I'm going to back up a little bit, back to some
of your earlier meetings with Mr. Cornelius. Did he
express any concern about you being appointed to the case
with the trial coming up in a short period of time?

A I don't remember that. I mean, you know, we certainly
have to rely on his testimony. But again, you know, I had
known him, not in a substantial way, but I knew him. I met

\

him a year before and had actually talked to him a little .
bit about his case and he was friends with one of my guys
in there and about him maybe trying to get me on there.

But it's just he's sat there all this time and reélly
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I got appointed to his case and it was like, "Well, look at
this. I actually got appointed to this thing."

But I'm sure he was very concerned. I was very
concerned and really there was —-- I think I ended up
arguing, you know, that the knife handle looked like a
potato to the Jjury.

It was very limited opportunities as far as the
defense went. ‘But yéu know, the video and with the
statement and everything. But I did -- I did everything I
could for him, and I wasn't going to advise him to plead
guilty.

And I even remember Judge Cooper remarking his
distaste for sentencing people to life without parole,
particularly over something like this where, if I'm not
miétaken, half of”the jurors, after it was done, told me
that if they had known he was going to get,sentenced to
life, they would not have convicted him. And all I could
do was hint ethically, you know, they're taking a sledge-
hammer going after a fly.

And of course, Mrs. Campbell made fun of that. But,
you know, I couldn't tell them or it's a mistrial or I'd
get in trouble or something.

But I tried to do everything, but -- and I'm sure it
didn't make any sense to the jury coming from where they

were, you know.
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Q Understood. Do you remember how many times you met

with Mr. Cornelius prior to trial?

A I have -~ I think it's three meetings on here. And so
I've got ——- you know, I've got to rely on that. And —- but
again -- now, it's three meetings, we're talking five or

six weeks--or whatever. But I mean, it's not a ton of time.
I ﬁean, maybe -- T think the total had to be a few hours
though. But --

0 Did you review any evidence with Mr. Cornelius?

A I —— I don't remember that, but I -- I mean, you

know, I would think that ultimately we would have to be
talking about something, you know, during this time. And
it wouldn't make any sense to me to not have gone over this
because, you know, we got a trial coming up\and under these
circumstances and in looking at it, it -- it was going to
be tough if not impossible.

0 Did you talk ---

A Well, nothing's impossible.

o] And did you talk to Mr. Cornelius about what kind of

arguments you thought you should make at trial?

A I can't —— I mean, I can't say. We'll have to rely
on -- on his testimony because really I don't remember. I
just remember, you know, finding out -- I don't -- I can't

remember if I put him up in pre-trial or not, which I do

sometimes on a statement.
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But a lot of times I'll put my guy up at pre-trial
because I know the jury's never going to see it. So if
they sort of slip off the edge there, it doesn't really
impact the case.

But maybe I just relied on cross—examining Matt
Douglas. I don't recall. But I mean, I had to speak with
him about this stuff, I mean, there was only so many -~ it
was the spring, so it wouldn't have been football.

Whatever kind of conversations, you know, you can have
during} you know, a few hours. And particularly with the
urge to see -- even though I knew and my buddy was willing
to come to court for him if there was an opportunity.

I have to say this. I mean, I can't imagine not?
saying that this ié what I'm worried about. This is
difficult. We need to do something. Asking how -- how did
we get to this point? How didrwe‘get to this point? You
know, with this life without parole thing popped on you,

had to be, but --

Q But all total, you spent, you said, a few hours with
him?
A Yeah. I didn't look at the -- I've got one hour on

May the 4. I've got twb hours on May the 30. I've got one
and a half hours -- it looks like -- wait a minute. Sorry.
Looks like June 5th and that would have been just a couple

of days before the trial. So about five hours, five, six
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hours. Something like that.
Q Did you consider moving to continue the trial?
A I did not because they were really -- frankly wasn't
much to -- there wasn't much to it. You know, your
confession is -- you have the video. Theré just wasn't a
lot of discovery, and ultimately I'm not -- and I don't to
this day, and I really never havé, if -- you know, if -- if
the Court appoints me to represent somebody that -- to do
something in -- you know, in a case like this where you
know full well knowing that there's, you know, five/six
weeks down the road, I'm going to be ready is -- 1s what
I'm going to do.

If I got to a place where, you know, I wasn't, but

then you got -— if you're talking about murder or something

-- like this thing, the trafficking that I'm doing now with
like 23,000 pages of discovery or something.l But then this
was pretty straightnforward, pretty simple going in. Lady
backénoff like this, grabbing the stuff, walking out,
driving away. There's a video, there's a statement, and
the cops milling about on the property over there and
that's pretty much it. - ‘

Q I'd like to talk a little bit more about your trial
preparation outside of what you did. You mentioned a
couple of witnesses. Did you intefview or talk to any of

the witnesses or do any investigation on your -- otherwise?
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A I don't believe other than -- I can look and see if
there was an investigative bill because this was Indigent
Defense. But I do not believe so.

(Brief pause.)
A Well, at least on -- on that time sheet it doesn't say
that I met with -- I think I was using Frank Heming at that

time. And it doesn't say that there were any meetings with

him.

Q So you did not use a personal investigator.

A I don't believe so..

Q  Okay. And did you have a motion for aiscovery from
the State? V

A Oh, yeah. Sure.

o] And did you plan to call any witnesses in thé.defense
case? “

A No.

0 Did you asSess whether a defense case was nece;sary?
A Well, you know, I -- I mean, I assessed everything is .

ultimately, I think, the answer is I do I want to put Mike

up. I really -- I mean, I -- there wasn't any discussion

“about it. Let's say in an ‘imaginary sense if there was, I

mean, it's all on video, you know. So, I mean, you
couldn't really put something up to that effect. Really,
it's just a matter of arguing what -- what's ultimately

admissible and doing the best that you can do with that.
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Q Were you successful on any pre-trial motions to keep
ahy evidence out?

A I do not remember. No, because I remember I was going
off because Matt was on the stand. I was sitting over on
the jury thing and just about -- something about crack and
just really sort of pestering him about it. So -- and you
can't really argue intoxication in these situations but you
can sort of try to link it up with other things.

And I think I remember -- I remember one cop

" testifying about being able to look in -- in open -- or

maybe there was a case -- maybe it was State vs. Aébury or
something. /

I do --. I don't recall excluding anything. I do ---
Q  Pre-trial?
A No. I do -- I mean, I do remember trying naturally to
do whafever I could, but I don't remember being successful
in excluding anything.
Q Did you speak with Michael's father about that, about
his consent?
A I do not recall.
Q Do you think that testimony could have potentially
been helpful to your arguments?
A I think it could have, but it seems like -- I

remembering him spinning some sort of alternative argument

to whatever argument I was making by saying that they could
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look inside and they're saying that it's a shed or
something. You know, this is going way, way -- what is
this? Six, seven years ago or something.

But I -- you know, I just did my best. I argued
whatever I could. So
0 I'd like to move a little bit more into the Batson

issue. Are you familiar with what a Batson motion is?

A Yes.

Q Have you made them before?

A Yes.

Q Can you define briefly what it is?

A Well, if -- naturally, it's not many times -- might

not even have made it since I was with the PD's office.
But if you think somebody's using a discriminatory strike
pattern, then you bring it up. And then, you know, the
alternative is -- now, I've been Batsoned [sic] by
Cathcart. 1I've been Batsoned a few times. And the answer
to the judge, at least my answer is it can be anything as
long as it's race neutral, you know.

I remembgr saying one thing to the judge, the guy is a
dentist and -- and Cathcart says it just looks like --
look, it doesn't have to be reasonable. It can be stupid.
It just has to be race neutral.

Q But you agree the racial makeup of the jury is

important.
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A Sure.

Q Have you ever been successful in a Batson motion?

A I don't believe so.

Q Do you know what the result is if you are successful

in a Batson motion?

A Well, it'd be -- have to go back again.
0 And you recall jury selection in this matter.
A I looked at my jury strike sheet. I'm -- right now,

I'm not realiy picking any pictures of it up in my head
though. |

A Well, it's -- here, in state court -- you know, in
federal court, you get 183 qﬁestions on a quéstionnaire.
You know what bumper stickers the people have, you know
everything, I mean, certainly relatively speaking. You
have a ton of information on people.

Here you go and you look through, you know. They go
up there, "Hi. I'm Fred. I work at Wal-Mart." You know
if somebody's wife, you know, is a cop or if somebody's a
victim of crime or you know if they can be favorable to the
defense. But you really don't know anything, relatively
speaking, about anyone other than where they work and if
they're married to a cop or something along those lines.
Q I'm going to show you an exhibit here.

"MR. HEGLER: Permission to approach the witness?

THE COURT: Yes, sir.
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o] You recognize your strike sheet. Do you recognize
this?

A Yes.

Q And what's that?

A That is a strike sheet.

THE COURT REPORTER: Are you introducing this?

MR. HEGLER: Yes. 1I'd like to move it in as
Applicant's Exhibit No. 1.

THE COURT: Any objection?

MS. KINARD: No objection.

THE COURT: All right. It's admitted.

(Applicant's Exhibit No. 1, strike sheet, in
evidence.)
Q And do you recégnize this as the strike sheet from
this matter? And take a minute to look ---
A If I may.

(Brief pause.)
A It is. It's the same one that I had.
0 And the State gets four peremptory strikes fotal. Do
you recall that?
A That's what I have here, yes.
Q And the State used three of it's peremptory strikes in
this matter; is that correct?
A That is correct.

Q And African-Americans are colonized as a group for
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purposes of Batson motion; is that correct?

A Sure. Discreet and —-- yes.

Q But you did not make a Batson motion, did you?

A I did not.

0 And a Batson motion would have forced the Court to

determine if it thought that using three out of four

strikes on African-Americans demonstrated a discriminatory

purpose.
A Sure.
Q And would you agree with me that using three out of

four strikes on African-Americans constitutes prima facie

showing of discrimination?

A I can't -~ here's where I can't say that under these
circumstances. I know one of the -- I know one of the
people -- and this is just from my notes -- was a church

member. I think he was either -- and had heard about --
heard about the case. Now, I don't have whether it was,
you know, a church member of Mike or Mike's family or --

that's what I've got.

Q You said one -- can you clarify when you say -- when
you refer -- was that one of the people that was struck or
A This is Leon D. Hillian and he's No. 124.

Q And just as a point of clarification, do you know, do

you recall if the first juror was white or an African-
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American juror?

A The first one that was sworn?

Q The first one that was sworn, yes.

A It looks like Billy Jones. ‘

Q And what does the strike sheet/indicate is the race of

Mr. Jones?
A Has him as white. Also No. 2 --
MR. HEGLER: Permission to approach the witness, Your
Honor?
THE COURT: Yes, sir.
Q I'm going to show you the transcript, page 32 here.
(Brief pause.)
Q Page 32, line 7.
A Well, okay. So it's got the race wrong on the strike
sheet. That wasn't my recollection. That was what I was
reading from the jury strike sheet. It says 152 is a black
male. On the strike sheet it says that 152 is white.
Q Qo you know if the strike sheet would have been
conducted using Department of Motor Vehicle records?
A It's just -- I think they started computer generating
these things around that time. So that's the Clerk of
Court.
Q You think the strike sheet would be more accurate than
the transcript?

A I wouldn't -- I wouldn't think so. The court
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reporfer's sitting there looking, you know.
Q Do you have any recollection of the race of the -- the
first juror?
A No, I don't. All that I can remember is from a strike
sheet. So when -- you know, when I tell you that I've got
here that somebody's a church member, I mean, that's what's
written on my strike sheet. I'm not sitting here
teleporting back. I have a really good memory, but not --
not that good. That's_mx mom's kind of memory.
Q Do you recall any examples of the State's striking a

black juror and seating a white juror that was similarly

situated?
A I -- I can't recall that.
Q Can you look briefly at the transcript again at page

(
33, lines 1 to 5.

A Okay. So that's 124. Oh, that's the church member,=
right? And I've got Jﬁror 124, that's the person. I've
got "heard," h-e-a-r-d, and then dash "church member."
That's the notation that I have there. But again, that's
just me writing this stuff down.

Then, like, the next guy —-
o] What -- what does the transcript indicate as
éccupation of —-—-
A I've got Bell South retired.

Q So the juror was retired.
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A Yes.
Q Then let's look at -- can you look at the transcript,

page 38, lines 11 to 15.

A I see —--

Q The State did not strike that retired white juror, did
it?

A No. Oh, I did, though. Well, anyway. So

Q But you can observe this pattern of misuse by Ms.

Campbell you did not raise as a Batson issue, did you?

A It did not occur-to me. Again, full disclosure here.
I think I struck -- everybody that I struck was -- was like
a white juror, I think. So -- and really, that's not what

I'm considering. But with the limited information that you
have when you're sitting there, you know, like, oh, this
person's, like, old or somebody's rétired or'they're at
home or their cousin -- it's -- information is so limited.
Sometimes it's looking af somebody and they're, like,
glowering at you or something, at the defense table.

You're like, out. So

0 But because you didn't make a motion, the Court didn't

get.a chance to evaluate the State's use --—- /

A That's correct.
Q. Okay.
A That is correct.

Q The State didn't have to justify or provide any
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explanation for why it struck three out of four African-
American jurors, did it?

A That is true.

Q And the case proceeded to trial with the jury selected
according to that pattern by the State.

A Certainly.

o] Okay. Let's briefly discuss the trial. And how long
did it take?

A Three days’maybe? Three, three and a half? Okay. 1
have —-- one second. Sorry.

(Brief pause.)

A Okay. So seven, eight, nine. So the 7th, the 8th,
and the 9th. Looks like ——uI'd say maybe two and a half
and then -- then jury out. Looks like four hours of court
time on the 9th.

Q And did you have any kind of a theme or key -- key
themes for your presentation, cross-examination?

A Well, the themes were you -- you must be mistaken
about that being a knife, lady. I mean, that's\what the —-
you know, the theme is that, you know, you're wrong.

And again, I go back to the potato because I remember,
you know, arguing that to the jury, trying to get that from
her that, you know, that this was a circumstance where you
didn't -- you didn't -- no disrespect to the Solicitor's

Office, but my four-year-old, Baby Angus, could press play
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and prosecute a case that's on video for the most part.

You know, it's not rocket science.

Q And what did> you argue in your closing? You talked --
you —-

A It's dancing around, swatting a fly with a sledge
hammer, maybe the potato thing. I'm -- I'm sure just

anything I could think of to try to get them to think and
please don't -- you knoQ, somebody, one person, please,
don't do this.

0 And what did the jury find?

A Well, they found him guilty.

0 And how long did they deliberate, if you remember
that?
A I don't know, but again -- it was like four hours of

out of court time. But at the same time, I could have been
getting there a haif hour early or -- or something. So I
mean, not a tremendous amount of time.

Q And what sentence did Michael get sentenced to?

A He got life.

Q Did you assist in the appeal?

A I did not. It went to Indigent Defense ---
Q And what ---

A --—- or Appellate Defense.

Q And what has been your involvement since the

conclusion of the trial?
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A Since the conclusion of trial, I got Ms. Campbell, on
Day 364 of the eligibility period for the substantial
assistance motion, to -- I did not drag her into court.

But I pestered her into é courtroom. Literally, we had one
day left,)by my calculations, to make the motion.
And she made it and she fiied something which later

on, ‘I think, Joanna argued. It was like, "Well, this is

reserving the right to méybe ..." when we had that hearing
on that.

0 Understood.

A But my understanding at that point -- and I believe

that my understanding was we were going in there to do

‘that. He had yet to testify in one or two cases. And

frankly, I still would be incredibly disappointed if they
did not do that. I wiil -- I will -- if -- if that, you
know, seems to be the case.

But it doesn't seém to be the case. I can't say why
they didn't want to go forward that day that we were there
unless maybe Joanna wasn't -- I'm not gonna put any reasons
for people. But seemed like they picked a couple of words
out of there, said; "No, no, no. This motion that we filed
and typed up is a 'perhaps we may.' We reserve.the right."
It's a couple of tunnels in the language in front of Judge
—-— oh, Judge Newman. But Judge --

THE COURT: The other.
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THE WITNESS: That's correct.

Q Thank you for your time. I don't have anything
further.
A You're welcome.

THE COURT: All right. Yes, ma'am.
MS. KINARD: Thank you, Your Honor.
CROSS—EXAMINATION

BY MS. KINARD: |
Q I'm gonna start back at the beginning just a little
bit. Maybe recover a c;uple of questiéns.

But you received discovery you séid prior té the first
day that you met with Mr. Corneiius; is that correct?
A Yeah. I -- it's -- I looked at it -- I went through
it the day before and I heard a little bit about it. But
what you hear from people about a case is almost nothing
compared to the -- what the evidence is. That's universal
tb the case, really. )

o] When you met Mr. Cornelius, did you discuss the

possible punishments that he was facing?

A I —- I mean, I don't -- I don't really recall the
conversation whether -- égain,II can't imagine not doing
so.

o] Is your recollection that he knew he was facing life

without parole at that point?

A Oh, I'm sure. But again, you know, I don't remember a
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specific thing saying, "Hey, Mike, you know you got your
LWOP papers." \

‘My thinking would be how did. this happen, you know,
where -- how did this thing fall apart, you know, a year
and something in. Then all of a -sudden, boom, you're
getting hit\with life papers. It seems like someone being
agitated or irritable about something, but I don't know
that so

0 Regardless, it would be youf practice to have

conversations like that to make sure that your clients knew

what they're facing.

A Sure. Yeah. We have to. So

0 / And it's. also your practice to iﬁform people of their
constitufionél rights, such as right to remain silent,
right to donfront witnesses; and right to testify in his
own defense{ as well aé righ£xto a jury trial.

A Oh, sure. If you're gonna talk about -- if you're
gonna talk about a trial, I mean, that'sﬂone of the things
that -- )

0 Okay. . So he understood the State had the burden of
proving guilty beyond a reasonable doubt.

A Sure. And you know, I remember from Mike's testimony,
he's like -- he kept saying he was trying to get a/plea.
I'm sure I was like, "Man, I'm trying to get her to puli

these LWOP papers is what I am trying to do," because we
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\

are going to face-plant if we go in there under these

circumstances. But --

Q Did you discuss h;s version of the facts of the case?
A I did talk -- I remember talking to Mike about that.

Q Did those differ at all from the evidence that you had

been presented with?

A No.

0 Did he ever ---

A Well, he was just -—- I mean, he was Jjust on dope. I
mean, that's -- that's what it was. That was not ﬁim.

Q Otherwise he couldn't deny what you'd been -- what

you're facing.

A. Well, I mean, it's just like 90 percent of things. I
mean, it pretty much is what it is when you're looking at
it. So ...

0 Did you ever have a problem talking with\Mr.
Cornelius?

A No. I knew Mike, like I said, for a while before, and
I do remember -- I remember talking, you know, to his mom.
I don't think I talked to his dad. He'd passed away
unhappily -- but there's open communications to this day
with -- you know, Mike's mom was texting me, trying to
figure out how she'd get here this morning. So

Q Did Mr. Cornelius provide you with any fact witnesses

that might have benefitted him?
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A If -- if -- if he's gonna testify to that, I mean, you
know, I'm not gonna argue with him. I've known him. And
you know, if there are things that I don't remembeg, I

\
mean, he can certainly help you with that.
But you know, I've never known him to be dishonest.
So even though this is a crime of dishonesty under some
State vs. Bryant circumstances. But no, never known him --

he's never mislead me or been dishonest with me ever. So

Q I think we -- it's been discussed pretty thoroughly
that there weren't as many possible defenses. It's more
you were attacking admissibility of certain evidence that

was found.

A Well, and I don't know any other way to say it than
"don't believe your lying eyes." Please believe me. So
0 And let's talk a little bit about that. Was there a

Jackson v Denno hearing?

1

A Oh, sure. That was the thing what I was talking about

where I came and sat right there and Matt Ellis --

0 But unfortunately that was not successful.
A It was not.
o] Do you recall some lengthy discussion about the search

warrant that was provided?

A I do. Right now I'm just seeing a checkerboard. So
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that's gotta be like the shirt or some jacket or something.
But yeah. And -- and again, I think that how I painted
this picture when he was testifying of looking in because I
keep seeing a cop looking into like a shed with like -- not
looking through a door, it was an open door. But again,
that's me visualizing what somebody's testifying to and
trying to argue it.

But that -- those are the two pictures I'm getting, it
was like a checkerboard shirt and there's a shed with an
open door. So ...

o] And for the Court, pages 175 to 188. of the transcript
is the argument from both parties regarding the search

issues. And it's a diamond-patterned sweatshirt. So this

A Okay. I guess you turn it kind a that way
(indicates.)

o] I -- I believe I mischaracterized your relationship
with the Public Defender's Office at the time. The -- did

you have any access to Mr. Bailey's notes or trial

preparation?

A Sure. You know, he came on at the PD's Office when --
right around when I was leaving, and I go -- you know, if I
need -- I can borrow a clerk from them, you know, if I want

to for Indigent Defense cases. So it's been a long time,

but we're tight to this day. They still have a picture of
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me, I think, on the fourth floor, looking stupid. So
‘Q There was a discussion of improperly obtained
evidence. Can you enlighten us a little bit about what
that was? Do you recall?
A " Is there a particular piece or —---
Q I don't. There was a question that Mr. Hegler asked
Mr..Cornelius about an issue regarding improperly obtained
evidence, and then not much more was spoken on it. So I
wondered if you had any recollection?
A No. I mean, it's just, you know, arguing to anything
that can be kept out is improperly obtained. I just don't
remember keeping anything out or -- and being able to. But
I do remember trying té hammer Matt Ellis on it's about
crack, it's about iﬁtoxication, it's about the statement.

And it's just -- frankly, was too tangential to work. So

Q And that -- that would be in the Denno hearing whiph
is certainly on the record.

Briefly regarding about some issues, you stated you
saw no —-- no pattern in the way that the State was striking
jurors; is that correct?

A I did not. Now, I mean, if you can sit down -- again,
like I said, you know, you can look at what I did and say,
"Oh. He's, you know, striking old ladies" or -- or

something along those lines. But they did -- I mean, there
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was the woman with the one note that I had, you know, was -
- there was something behind that was feasible about that.

And ultimately, I mean, you gotta kinda be there.

It's -- it's not something that -- that you can really
picture in the abstr;ct because it's so live. Again,
without the witness questionnaire, you are literally laser-
scanning jurors on the spot, and you are finding more
information from them standing there saying, "Hi. I'm Fred
and I work at Wal-Mart" than you really have access to
beforehand.

I mean, you -- again, you know, they'ré scowling at me
or something, I'ﬁ (snaps fingers) out you go. And then,
you know, if -- if I would get called up tﬂere or something
I'm like, "Judge, you know, they were shooting fire out of
their eyes at me." But that's a reason for that.

So it's -- I wish we did the questionnaires down here.
It would be a lot, lot easier. But it's more on ﬁhe spot
despite -- you can put whatever voir dire you want in, but
it's just standard stuff: Is your husband a cop? Somebody
work in a courthouse somewhere? You know, somebody rob you
20 years ago? You know, just the stuff along those lines.
So
Q Could I call your attention to page 30, starting at
line 4 through 18. That would just bring up the

conversation regarding Juror No. 124 as a reason. Would
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you agree with that?
A "Wept to class with my wife and is a church member."
Yeah, okay. Well, that's a -- that's the thing.
0] Right. |
A But see, I had some -- excuse me -- knew something
about the case or maybe I -- I don't know. I have heard,
but I mean, whatever's in the transcript is obviously gonna
be more accurate than ---
Q And -- and one last question. If you'd look at page
476, line 17 and on 477, line 11 about deliberation. Would
you agree with me that line 17 says (as read) "Jury
deliberated at 3:37," and then "Jury in at 4:08." So it'd
be 31 minutes.
A Damn. Sorry. Oh, gosh. Sorry to be on the record.
Okay. Well, then there must have been a lot more hanging
around the courthouse that day then. Okay.
Q But does that reinforce your -- your testimony that
you did all you could, but there wasn't a whole lot to do.
A Well, I guess -- I mean, I did talk to them after, and
you know, what am I gonné say? Because I tried to talk to
jurors after because if you want to do this for a living,
those are the people that you need to pay attention to what
they have to say. 1It's just what they had to offer would
never be helpful in a situation like this because you had

to tell them. Because they were like, "Wow. He got life
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for that? We didn't know that. We would never do that."

And that's probably why’we'ré not allowed to, even
though I think it would be kinda decent consideration, you
know, something for them to consider under these
circumstances, whether we're waltzing in for 10 seconds‘and
sticking your hand in the cash register and just maybe
showing a little bit -- the potato of a knife, and then
walking out in 15 seconds that you're going to get life in
the penitentiary for that. But that's getting into
personal opinions about this stuff. So

MS. KINARD: Those are all the questions I have at
this time. Thank you.

THE COURT: Any re-direct?

MR. HEGLER: No questions.

THE COURT: All right. Thank you, Mr. Sutherland.

THE WITNESS: Thank you, Judge. And may it please the
Court, Judge, might I be excused? I've got to run back
over to Federal court.

THE COURT: Absolutely. Thank you —---

THE WITNESS: Okay. Thank you.

THE COURT: --- for coming.

THE WITNESS: Yes, ma'am.

(The witness exits the stand.)

THE COURT: Any other witnesses on behalf of Mr.

Cornelius?
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MR. HEGLER: No further witnesses.

THE COURT: All right.

MS. KINARD: The State has no witnesses, Your Honor.

THE COUR?: All right. Would y'all like -to make brief
argument or rest on the testimony?

MR. HEGLER: Your Honor, I'd like to make a brief
argument. -

THE COURT: Yes, sir.-

MR. HEGLER: As the testimony showed, this trial
occurred in a relatively quick period of time after Mr.
Sutherland was appointed to this -- as his attorney; and
the result was nof surprising given how -- how little time
Mr. Sutherland had.

So today, Mr. Cornelius asks the Court to take another
look at that trial and examine some of the issues that
occurred as a result-of it taking place -- trial taking
place so quickly.

And there's several grounds that we submit are
sufficient to sustain the grant of -- to grant his
application -~ PCR application for a new trial.

The first is the failure of Mr. Sutherland to make a
Batson motion in face of the State's use of three: of four
perempto£y strikes on African-Americans. That raises the

presumption of discrimination, and even though there was

some testimony about what may or may not have been the
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State's state of mind there because the motion wasn't made,
the State didn't have to say that. The State didn't even
have to defend it. So we simply don't know what may have -
- may or may not have guided the State in its thought
process of striking three of four African-American' jurors.

So we'd submit because that motion wasn't made, we
don't know what the State would have done, and that that's
sufficient under the cause and prejudice prongs of
Strickland because it was a meritorious -- a meritorious
claim that was not made.

And we also heard testimony about failure to obtain a
plea deal. I know it‘méy have been difficult, but Mr.
Cornelius certainl? wanted to -- to have a plea, and he
didn't seek some way to gain some bargaining power over the
State.

Mr. Cornelius also noted that hé wanted Mr. Sutherland
to talk to his father about the -- keeping the particular
sweatshirt out. Again, those are just issues that, in that

short period of time, were not able to be investigated

 fully.

But based under the cause and prejudice prongs in
Strickland, we submit that the failure to make the Batson
motion is sufficient and I've got a ére-hearing brief that
I wrote previously and I can hand up a copy to Your Honor,

if you'd like.
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THE COURT: I have it.
MR. HEGLER: Okay. But when presumption is raised
that this is three to four -- four peremptory strikes when

the strike rate is that high, 75 percent against African-
Americans, compared to 36 percent of the composition of the
jury pool, that that was enough to raise the presumption of
discrimination.

And in this case, Mr. Sutherland should have made that
motion and forced the State to come forward with some
explanation of why -- why it struck jurors in the pattern
that they did; but because there wasn't a motion, the State
never had to do that and we would submit that that's
sufficient to g?ant the PCR and give Mr. Cornelius a new
trial. Thank you.

THE COURT: Yes, ma'am.

xMS. KINARD: Thank you, Your Honor. The State argues
that Mr. Hegler's argument regarding time is simply a red
herring here. The evidence that was presented in Mr.

\
Cornelius's trial could certainly be called "overwhelming."
There was a voluntary statement provided by him that was
significantly considered during Jackson v. Denno hearing
and was allowed to remain in. There was also a video that
was clear and showed the crime. As Mr. Sutherland
testified that, you know, basically all he could do was try

and say that, "If you don't believe your eyes, try to
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believe me.", And that there was -- all he could was
challenge admissibility.

And if you look at the record, he did that with the
Jackson hearing, he did that with the argument regarding
the search warrant. Every chance he got he argued the
sufficiency of the evidence, the admissibility of the
evidence; and simply put, his evidence was overwhelming.

It has nothing to do with the fact that he was -- excuse me
-- appointed approximately six weeks beforé it.

Regarding the Batson issue, the State didn't even use
all of their strikes -- all their peremptory strikes. So
to say that 75 percent of the pool was struck is a bit far
reaching.

Regarding wanting a plea, of course, everybody wants a
plea. I don't blame him a bit, and I believe Mr.
Sutherland testified credibly that he did his best, he
tried at every break, every possibility to get the LWOP
papers withdrawn and to get a plea offer for Mr. Cornelius.

Based on the totality of the circumstances surrounding
Mr. Sutherland's representation of Mr. Cornelius, I think
it's -- it's very clear that he represented Mr. Cornelius
zealously, he did the best he possibly could, and as he
said himself, Mr. Cornelius was in a bad situation where he
faced lifetime in prison for this one, you know, 15—segond

mistake. And unfortunately and sometimes we don't want to
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do what the law says, but that's what it is.-
I don't believe that in any way Mr. Sutherland was
deficient in his representation of Mr. Cornelius, nor do I

believe that any of his activities could be seen as

" prejudicial to Mr. Cornelius, and for those reasons, I

don't believe either of the prongs of Strickland can be
mét; and therefére; the State requests that his application
for post conviction relief be denied. Thank you.

THE COURT: All right. Having heard the arguments,
testimony, I've also reviewed Mr. Cornelius's pre-trial
memorandum. And it appears to me that as to the question
about the evidence speaking to Mr. Cornelius's father‘or
othérwise, I‘khow there was a pre—trial motion to exclude
that evidence, and the evidence was admitted over Mr.
Sutherland's objection.

As the State articulafed, there was also a video --
search warrant fo;, you know -- in which that evidence was
obtained. But there was also video of the crime, and as
the State articuiated, it appears that Mr. Sutherland made
numerous motions to have that evidence excluded and it was
all admitted over his objection. |

As to the’Batson issue, it -- you know, peoplé often
say the statistics can be misleading and -- and I think
this is one of those cases. It does sound pretty serious

that the State used 75 percent of its strikes on black
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jurors, but 75 percent of four I don't think is
overwhelming.

Beyond that, Mr. Sutherland did articulate some
strategy during his testimqny as to why he may not have
made a Batson motion. For one, he said that you sort of
have to be there and certainly there are other reasons. I
know that without making the motion the State wasn't
required to give those reasons, but even loocking through
the transcript, it's not that the State struck all black
jurors. There were certéinly black jurors seated, but Mr.
Sutherland also articulated his strategy, particularly when
he stated, "Well, he struck all white jurors, and they
might have made a ‘Batson motion against ﬁe." And so to the
extent that it was his trial strategy, then I -- I don't
believe'that the argumeﬁt regarding the failure to make a
Batson motion can stand.

‘Finally, as to the plea deal, Mr. Sutherland may have
failed to obtain a plea deal, but it wasn't. for lack of
trying. The State is not required to make any plea offer
of any sort, although they did. Ms. Campbell did make the
offer that he could plea to a life sentence. I mean, that
-—- that is a plea deal, you know, life versus life without
parole, I suppose. But the State isn't required to do a --
and Mr. Sutherland made the effort on more than one

occasion, both pre-trial and up until the end of the trial.
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So his failure to obtain a plea deal I don't think is any
grounds to - to find his representation to have been
ineffective.
So for all of those reasons, I'm going to deny Mr.

Cornelius's application for post conviction relief, and ask

that the State submit me a proposed order as to that

ruling.
MS. KINARD: Thank you, Your Honor.

THE COURT: Thank you.

-- END OF TRANSCRIPT RECORD --
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

\ COUNTY OF RICHLAND ‘ FOR THE FIFTH JUDICIAL CIRCUIT
Michael P. Comelius (SCDC #210317), Civil Action No. 2912-0?—40-7573‘@
Applicant, am

b, ORDER OF DISMISSAL, R

) ’ LS

State of South Carolina, 7%
: &
Respondent. s m

This matter comes before the Court upon Application for Post-Conviction Relief (*PCR"™)

filed on November 9, 2012 by Applicant Michael P. Cornelius (Applicant). The State of South

Carolina (Respondent) filed a Return on January 25, 2013, requesting an evidentiary hearing. An ‘

evidentiary hearing-into the matier was convened on August 29, 20186, at the Richland County

Judicial Center. Applicant was present along with his counsel, Adam J. Hegler, Esquire, Assistant-

Attorney General Jessica Kinard of the South Carolina Attorney General’s Office appeared on
behalf of the State.

For the reasons set forth below, the Application for Post-Conviction Relief is DENIED,
and this matter is DISMISSED WITH PREJUDICE,

FACTUAL AND PROCEDURAL gl_smm

The records before this Court establish Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Richland County
Clerk of Court. During the April 2009 term, the Richland County Grand Jury indicted Applicent
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for Armed Robbery (2009-GS-40-1596). Tivis Sutherland, Esquire (“trial counsel™) represented
Applicant. Assistant Solicitors Kathryn Luck Campbell and Kathryn Ashton, Esquires, of the Fifth

Circuit Solicitor’s Office prosecuted the case. On June 7-9, 2010, Applicant proceeded to a jury

trial before the Honorable G, Thomas Cooper, Jr.. At the conclusion of the trial, the jury convicted

Applicant as indicted. Judge Cooper sentenced Applicant to a term of life imprisonment without

the possibility of parole.

On April 5, 2011, Applicant filed a timely notice of appeal, and an Anders brief was filed
on his behalf by Wanda Carter, Esqmre, of the South Carolina Commission on Indigent Defense -

Appeliate Defense Division. ‘Carter also petitioned to be relieved as counsel on the same day. On

March 7, 2012, the South Carolina Court of Appeals dismissed Appliéant’s appeal gpd granted

Carter’s motion o be relieved. State v. Comelius, 2012-UP-;160, filed March 7, 2012. The
Remittitur was issued on March 23, 2012. | |
| SuMMARY OF FACTS ADDUCED AT TRIAL
Applicant was indic@ in April 2009 in Richland County for an armed robbery that
occurred on February 16, 2009. The case was called for trial on June 7, 2010. During jury

selection, the State used peremptory strikes for four jurors, three of whom were African-American.

Four of the jurors ultimately seated on the twelve person panel were African-American. One of

the African-American jurors stricken by the State, Juror 124, went to church with one of the State’s
witnesses, I\;Iargaret Jamison. Margaret Jamison is Applicant’s aunt. Trial counsel struck seven

jurors on Applicant’s behalf, all of whom were white. Neither.the State nor trial counsel contested

the selection of the jury pursuant to Batson v. Kentucky, 476 U.S. 79 (1986) or its progeny.
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Thereafter, pre-trial motions were heard, including Applicant’s motion to suppress his

. identification pursuant to Neil v, Biggers, 409 U.S. 188 (1972), and to suppress Applicant’s

statement pursuant 1o Jackson v. Denno, 378 U.S. 368 (1964). Trial counsel argued the photo
lineup shown to the State’s witnesses was overly suggestive, and Applicant’s. statement was not

voluntary because of Applicant’s intoxication. The trial judge denieci both mations. Trial counsel

moved to suppress the results of a search warrant executed on a property where Applicant’s father .

lived. The trial judge also denied that motion. -

Thereafter, the State called fourteen witnesses, and the testimony and evidence presented
established the following facts: A black male entered the Sharpeﬁ Shoppe convenience store in
Blythewood armed with a butcher knife. The black male suspect demanded the cash1er hand over

" all of the money in the register, and he left the store after the cashier 90mplﬁed with his demands.
The cashier, Elizabeth Beltrami, identified Applicant as the individual who robbed her. Video -
 surveillance footage of the robbery was also shown to the jnry.' Riéky Green described the car

Applicant was driving and picked Applicant out of a photo lineup. Green also testified the vehicle
Applicant was dri.vitig had the letters ANE on the license plate. Officer Andrew Caldwell of the
Richland County Sheriff's Department searched the residence of Applicant’s father and aunt,
Officer Caldwell found a distinct checkerboard-patterned hoodie sweatshirt inside the residence.
that appeared to be what Applicant was wearing in the video surveillance footage of the robbery.
Officer Caldwell also located a pickup truck on the property matching Green's description of the
vehicle that he saw leave the scene of thé robber;}. The vehicle had the letters ANE on the license
plate.’ Dr Gray Amick of the Richland County Sheriff’s Department testified that DNA ﬁ;>m
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" Applicant was present inside the vehicle found at Applicant’s aunt’s house. Finally, Officer .
Matthew Ellis of the Richland County Sheriff's Departme'nt interviewed Applicant and obtained a
written confession of guxlt from him. .

Following closing arguments and the final jury charge, the jury returned a guilty verdict
'aﬁer thirty-one minutes of deliberations. Based on Applicant’s prior record, the tnal judge
sentenced Applicant to a life sentence without the possibility of parole
_ ALLEGATIONS RAISED i
In his application and amended application for post-conviction relief, Applicant alleges he
is being held in custody unlawfully for the following reasons: '

1. Ineffective .assistance of counsel for faxlmg to properly challenge the jury
selection.

2. Ineffective assistance of counsel for failing to properly investigate Applicant’s
case and failing to properly advise Applicant whether he should proceed to trial .
in light of Applicant’s prior record and his written statement admitting guilt.

SUMMARY OF TESTIMONY PRESENTED AT THE EVIDENTIARY HEARING -

Atthe evidentiary hearing, Applicant testified on his own behalf and called trial counsel to
testify as well. Applicant testified that J. Rhodes Bailey, Esquire, of the Richland County Public
Defender’s Office served‘as counse] for fourteen months before trial counsel became his attorney.
Applicant testified he first met trial counsel about a month before trial and only met with him oncc.e
or twice prior to trial. Applicént stated he discussed some evidence with trial counsel, but he did '

not receive any discovery from trial counsel. Applicant testified trial counsel tried to negotiate a

plea agreement other than a life sentence, but the State would not agree to anything less. Applicant
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..also testified trial counsel did not call Applicant’s father as a witness, and generally allegeci trial

counsel did not do a good job in his cross examinations of the State’s witnesses. . 3
Trial counse] testified he was appointed to represent Applicant shortly after leaving his
employment with the Richland County Public Defender’s Office and beginning a solo private

- practice. He testified Applicant was previously represented by Attorney Bailey before he was

appointed. Trial counsel further testified he met with Applicant on three occasions totaling around
five to six hours ‘over the five-to-six weeks between his appointment and trial. Trial counsel
testified his notes indicated he reviewed discovery with Applicant, though trial counsel could not
recall\ any specific topics he discussed with Applicant. Trial counsel testified he and Applicant
discussed Applicant’s version of the facts, which did not. differ significantly from the evidence.
Trial counsel also testified he had very limited opportunities in mounting a defense for Applicant
because the robbery was caught on video and Applicant had admitted his guilt to law enforcement.
Trial counsel testified he focused on excluding the evidence against Applicant, including
Applicant’s statement to law enforcement and the witnesses’ identification c;f Applicant through a
photo lineup. Trial counsel furtﬁer testified this was a relatively simple case, without much
discovery, and he had enough time to prepare. tﬂe case before trial.

Trial Gounsel stated the State only offered for Applicant to plead to a life sentence, and
therefore, trial counsel advise(i Applicant ot to accept the State’s offer. Trial counsel testified he
went to speak directly Qith the elet;ted Solicitor, Barney Giese, about re;scinding the State’s life
sentence without parole notice. Trial counse] further testified he was unsuccessful in securing a
meeting with Giese, and thus he tried to get a different plea offer from the Assistant Solicitor
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during every break of the trial, however, the State would not agree to withdraw the life sentence
without MIe.

Regarding jury selection, trial counsel testified he could ot say whether the State’s striking
of three African-American jurors was done with a'discrixﬁinatory motive, and he did not see a
discriminatory pattern at the time. He recalled that at least one of the Afncan-Amencan jurors
euicken by the State went to church with Applicant or one of his family members, which would
 have been a “feasible” reason for striking that juror. Trial coensel also cax;didly admitted every
juro'r he struck on Applicant’s behalf was white. Trial counsel also testiﬁed he made the motion
. in other cases and had never been successﬁxl Accordingly, trial counsel did not make a _&
motlon at the concluswn of jury selectxon -

| FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post-conviction relief hearing. This Court has further had the opportunity to

observe each witness who testified at the hearing and to closely pass upon their credibility. This

Court has reviewed the trial court record and has heard the testimony of both Applicant and trial .

counse]. This Court has therefore weighed the testimony accordingly. Set forth below are the
wlev_ant findings of fact and conelusions of law as required by .C. CODE ANN. § 17-27-80 (2003).

In a-post-conviction relief action, an apphcant has the burden of provmg the allegahons in
hls or her application. Rule 71.1(e), SCRCP; utlg; v. State, 286 S.C. 441 334 S.E.2d 813 (1985)

When an applicant alleges meﬁ‘ectxve assistance of counsel as a ground for relief, he or she must

prove “counsel’s conduct so undermined the proper functioning of the adversarial process that the
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trial cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S.
668 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813. The proper measure of performance is' whether

an attorney provided representation within the range of competence required in criminal cases.

Courts presume counsel rendered adequate assistance and made all significant decisions in the -

exercise of reasonable ;;rofessional judgment. Butler, 286 S.C. 441,334 S.E.2d 813. .The applicant
must overcome this presumptioh to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624
(1989). -

Courts use a two-pronged test in evaluating allegations of ineffective assistance of counsel.

* First, the applicant must prove that counsel’s performance was deficient. ‘Under this prong,

attorney performance is measured by its “reasonableness under professional norms.” Cherry, 300

S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel’s deficient performance must

" have prejudiced the applicant such that “there is a reasonable probability that, but for counsel’s

unprofessiﬁnal errors, the result of tﬁe proceeding would ilave been different.” Id. at 117-18, 386
S.E.2d at 625. ‘ |

After -careful review of the entire record, including the testimony presented at the
evidentiary hearing, based on the standard discussea above, tlns Court finds Applicant has failed
to carry his burd;m of proof and has not established any ineﬁ'ecﬁyen&s§ of ;:ounsel. Below are the
findings in regards to each specific 'allegation of ineffective assistance of counsel raised by
Agpplicant, |
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‘I. INEFFECTIVE ASSISTANT OF Covnsm. FOR FAILURE TO PROPERLY CHALLENGE 'rm-:
JURY SELECTION .

Applicant asserts trial counsel was ineffective for failing to properly challenge the jury
selection pursuant to Batson. Specifically, Appiicant c;mte'nd.s trial counsel should have
challenged the State’s use of three of their four peremptory strikes on African-American jurors.

The: Equal Protection Clause of the Fourteenth Amendment to the United States

Constitution prohibits the striking of a juror on the basis of race. .B_Lt&n, 476 U.S. at 89; State v,

Inman, 409 S.C. 19, 25, 760 S.E.2d 105, 108 (2014); State v. Cochran, 369 S.C. 308, 313, 631
S.E.2d 294, 297 (Ct. App. 2006). “Once a peremptory challenge is opposed, the trial court must,
.upon request, conduct a B_a_ts_@ hearixig and adhere to the procedures set forth in ,P_uLk_gt;_v_l';l_lgp_,
514 U.S. 765, 767 (1995), and adopted by our Supreme Court in State v. Adams, 322 S.C. 114,
124, 470 S. E 2d 366, 372 (1996) » Cochran, 369 S.C. at 314, 631 S.E.2d at297~98, The Umted
States Supreme Court: has set forth a ﬂ:ree-step inquiry for evaluanng whether a party executed a
peremptory challenge in a manner which violated the Equal Protection Clause. 1@% at 26, 760

S.E.2d at 108; See Purkett, 514 U.S. at 767-68 (1995). '

First, the party asserting the Batson challenge must make a prima facie‘showing that the

challenge was based on race. Inman at 26, 760 S.E.2d at 108. Ifa sufficient showing is~ made, the
trial court will move to the sec'ond step in the process, which requires the party opposing tﬁe Batson
challenge to provide a race~neutra1 explanation for the challenge. 1(1" If the trial court finds that
 burden has been met, the process will proceed to the third step, at which point the trial court must

determine whether the [party asserting]-the Mlenge has proved purposeful discrimination. Id.
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The ultimate burden always rests with the [party asserting the Batson challenge] to prove
purposeful discrimination. Id.
Here, trial counsel did not make a Batson motion; therefore, the aforementmned three-step

inquiry cannot be applied to the facts of Applicant’s case. Moreover, trial counsel articulated clear

_ strategic reasons why he chose not to make a Batson monon, and even if trial counse] had made .

an appropriate motion, this Court does not find trial counsel could have made a prima facie
shoﬁng that the State’s challenges were baséd on race. Additionally, this Court notes that while
the State did use three out of their four peremptory strikes on African-American jﬁrors, the State
did not strike all African-American jurors. In fact, the S@ agreed to sit four African-American
jurors. Furthermore, trial counsel struck seven white jurors and camd_idly admitted at the
evidentiary hearing that he had done so. Trial counsél appropﬁatelyyconsidered that a Batson

motion may have been reciprocally made by the State. This Court finds trial counse! made an

appropriate strategic deciéion to not make a Batson motion, and trial counse] was not deficient in

his representation of Applicant in this regard. Therefore, Applicant’s PCR application is denied

asto this allegation.

II. INEFFECTIVE ASSISTANT OF COUNSEL FOR FAILURE TO PROPERLY INVESTIGATE
APPLICANT’S CASE :

. Applicant a.lleges trial counsel was ineffective for failing to fully investigate his case and
for failing to properly advise him to plead guilty. This Court finds trial counsel made appropriate
motions to exclude all inct.xlpatory evidence against Applicant. Specifically, trial counsel moved
to suppress the photo. lineups used to identify Applica.m, Applicant’s; confession to law

enforcement, and the results of a search warrant executed at the residence- of Applicant’s father
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and aunt. The trial judge denied each of trial counsel’s motions. Additionally, trial counsel made
multiple attempts before and during trial to obtain Applicant a better plea deal than life without

parole. The State was not willing to offer such a plea, nor were they requued to do so. This Court

" . finds that trial counsel was not deficient in hns defense of Applxcant at tnal, nor was he deficient

. in his attempts to obtain a plea deal for Applicant. Therefore, this allegation must be denied under
Applicant’s PCR application,

B_ased on all the forgoing, this Court finds and concludes Applicant has not established any
constitutional violations or deprivations before or during his trial and sentencing proceedings.
Trial counsel was nc;t deficient, nor was Applicant prejudiced by trial counsel’s representation.
Therefore, this PCR application must be denied and dismissed with prejudice.

This Court notes Applicant must file and serve a notice-of appeal within thirty’ days from

the receipt of this Order by counse! of record to secure the appropriate appellaté review. See Rule

203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an applicant has a right to an

appellate counsel’s asgistance in seeking review of the denial of post-conviction relief. Rule

71.1(g), SCRCP, provides if the applicant wishes to seek appellate review, post-conviction relief - -

counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Applicant is directed to
South Carolma Appellate Court Rule 243 for appropriate procedures for appeal.‘ |

IT IS THEREFORE ORbERED that the Application for Post-Conviction® relief is
DENIED and DISMISSED with prejudice.

ITIS FURTHER. ORDERED that Applicant Michael P. Comelius be REMANDED to the
custody of the State of South Carolina. |
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AND IT IS SO ORDERED.
J

Jo Nefwtnan . | ' .

Presiding Judge
September 5, 2018
Columbia, South Carolina.
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THE STATE
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MICHAEL CORNELIUS
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ARMED ROBBERY
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Witness:
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STATE OF SOUTH CAROLINA) INDICTMENT
)
COUNTY OF RICHLAND ) oo
S N ’1'; '

k At a Court of General Segsions. convened on April 15, 2009, the Grand Jurors of

Richland County present upon their oath:

ARMED ROBBERY

That MICHAEL CORNELIUS did in Richland County on or about February 16,
2009, éa;nmit robbery by feloniously taking from the person or presence of Ann Beitrami

by means of force or intimidation goods or monies of The Sharpe Shoppe, such goods

or monies descnbed as US. Cuwency with the intent to deprive the owner permanenﬂy :

of such pmpeny, wl'ule arm&d with a pistol, dirk, slingshot, meta! knuckles, ramr er
other deadly weapon, or while alleging, either by actions or words, that he was armed

*f

while using a representation of a deadly weapon or any object which a person present

- during the commission of the robbery reasonably believed to be a dead!y weapon "Allin

violation of SC Code of Laws § 16-11-330(A).

Against the peace and dignity of the State, and contrary to the statute in such

W Bor, As

WARREN B. GIESEY'SOLICITOR

case made and provided.
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STATE OF AROLINA iN THE COURT OF GENERAL SESSIONS
COUNTY OF . ..)g:k

STATE

B ol

noietmenticasee:_07 o440 - 1596

i ﬂ&&mﬂﬁ‘z ) oA L2375 44
AKA: i ) Date of Difense; e, 200
Race: Y Sex _AA Age }  S.C.Codef: o | Iy Nl A i
DOB: SS#: ) CDRCode# DL 89 _
Address: )
City, State, Zip ) SENTENCE SHEET
DL# 8ID# - )

In dispo ‘ﬁon of the gaid-indictment comes now the Defendant who was [ZéNVICTED OF or[[] PLEADS

in vmlaﬁon of § W» TS *:‘ 5‘* ' of the $.C. Code of Laws, bearing CDR Code # £ |™ 9
] NON-VIOLENT [AVIOLENT [ SERIOUS [®MOST SERIOUS [] Mandatory ¢ GPS 51726545
{CSC vaminor 1 or Lewad Ach
The charge is: E_W(Indxcted [ Lesser included Offense, L[] Defendant Waives Presentment to Grand Jury. _  (defendant initial),

The. m;;/is O Wﬂ:ﬁ’riefﬁabons or Recommendation, [ Negofiated Sentence, [0 Recommendation by the State.
ATIEST:
M 3008 - QZ?

‘ Soitcitor SC Bar# [efendant Defandam SC Bar#
WHEREFORE, the Defengant is gammitted to the F}State Department of Corrections, [JCounty Detention Center,
for & determinate term of days/monthsiyears or [ under the Youthful Offender Act not to sxceed years

and/or to pay 4 fine of § ; providaed thet upon the service of days/monthsfyears and/or payment
of$ . plus costs.and assesiitrents.gs applicabis®; the balance is suspended with probation for

months/years angd subject to South Caroiina Deparime
which are incorporated by reference.
[] CONCURRENT or [ CONSECUTIVE to sentente on:

- O The Defendent is to be given credit for tims serveg pumuantto 8.C. COda §24-13-40 to be calcuiated and appiied by the State
Department of Comections.
{1 The Defendant is to be placed on Central Regjétr

Nt of Probation, Parole and Pardon Services standard condifions of probation,

of Child Abuse and Neglact pursuent o 5.C. Code §17-25-135.
SPECIAL CONDITIONS:

[J RESTITUTION: [ Deferred [ ] Def. Waivés Hearing [] Ordered PTUP

Total: § plus 20% fee: $ ‘ days/hours Public Service Employment
Payment Terms: Obtein GED O
[ set by SCOPPPS Attend Voc. Rehab. ar Job Corp.
May serve W/E beginning

Recipient; Substance Abuse Counseling []
*Fine! . Random Drug/Alcohol Testing [
§14-1-206 (Assessments 107.5%) Fine may be pd. in equal, consecutive weekly/manthly
§14-1-211{A)1) (Conv. Surcharge) pmts. of § Beginning
§14-1-211(A)}2) (DU Surcharge) $ — paid to Pumnd
§56-5-2995 (DUI Assessment) $12 §_ Other. T~
§56-1-289 (DU! Breath Test) $500 § y f [ i —_§25
§35.13 (Public DeffPrab) $25 ¢ 1EE Wl MT md&
§73.3, 1B TP (Law Enforce. Funging) $25 g
§33.7, 1B TP (Drug Court Surcharge) $100 g il ; RETECER
§50-21-114{BUi Breath Test Fee} . $50 s
§56-5-2042(J) (Vehice Assessment) $40/ea g D Appointed PD or appointag.o et counge, §
3% to Copnty (if paid in instaliments) $ Requires $5 Zf

S0 1F TP (SCCJA Sumhalge) 35 3
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