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STATEMENT OF ISSUES ON APPEAL -

-

L Whether the Circuit Court abused its” dlscretron when it allowed a chlropractor to give
s ‘opinion testimony asto Respondent s’ permanent whole person impairmient rating based on
the AMA Guides even though a chlropractor is not quallﬁed under the AMA Guldes and

South Carolina law to give such an oplmon » : :

L Whether the C1rcu1t Court abused its"dlscretron when it allowed Respondent to present a
- “rebuttal” and testify a second time to-rehabilitate her testimony from her case-in-chief
even though Defendant’s only ev1dence in his case-in-chief was- adm1tt1ng liability.

STATEMENT OF— -THECASE '
This case arose out of an ~automobilef* Aaclc‘i.dent on l\lovember 1, 2013, "whe‘n“Appellalnt’s
N vehicle rear-ended Respondent’s' ear (Complamt) ." -Resp'ondent*yvas tr’eated at the Emergeney
Room and was d1scharged on the same day (Tr 51 7—9 23) A few days later, however
Respondent began treatlng with Chlropractor Dowdy Rudolph. (Tr. 52: 23—25) She contrnuedx '
this treatment until April 2014. (Tr; 70:18i2-l), i RespOndent presented medical b1lls totahng
$9,425.32. B »
I Improper Expert Oplmon *
At trral over objectlon from Appellant Chlropractor Rudolph testlﬁed basedb on the

Amerlcan Medrcal Assocnatron s Guldes to the Evaluatron of Permanent Impalrment (herelnafter ‘

~ the “AMA Gurdes”) that Respondent had 15% whole person 1mpa1rment because of the car
a001dent wrth Appellant (Tr 13:22-14:1; 82 13 14 100 19—23) Chlropractor Rudolph admltted

he was not a medrcal doctor nor a member of the AMA (Tr 109 25-110: l ll4 20) Moreover

_ the AMA Guldes prov1de that “Impalrment evaluat1ons are performed by a hcensed physrc1an

(Amerlcan Medrcal Assoc1at10n Guldes to the Evaluatron of Permanent Imparrment 18 (5th ed.

2001)) As a chlropractor Rudolph is not a, “llcensed physrcran ”? Nonetheless the Clrcurt Court



_ vpermitted h1m to relvon the AMA Guides used ‘by “physrclans” toidiag;nose ‘their patients and 'use
the AMA Guides to support his op1n10n testrmony .

Ch1ropractor Rudolph testlﬁed that Respondent s 1n_]ur1es resulted from the acc1dent wlth |
| Appellant but he also admltted he had no knowledge of an accrdent that occurred just ﬁve years :
' vearher that also mjured Respondent (Tr. 133 6—8) Because Respondent d1d not dlsclose the prrorA

accident to: Chlropractor Rudolph Chlropractor Rudolph did not consrder whether Respondent s
1mpa1rment could have resulted from that prlor acc1dent Nonetheless the Circuit Court allowed.
ChlropractorRudolph to render an oplnlon as to whole person 1rnpa1rment and to bolster his .
opmlon testlmony by relymg on the GUIdCS promulgated by the American Medlcal Assoclatlon'
giving the’ 1mpressron that the ‘whole of the Amerlcan Med1cal Assoc1at10n supported his
| permanent 1mpa1rment dlaénosrs of Respondent |

IL. Improper Reply Testlmony

In her deposmon prior to tr1al Respondent testlﬁed that- she had treated at Fields
Chlropractlc for injuries she suffered in the ac01dent five years before the accident in thlS case B
(Depo. Tr. 17 8). At trlal when asl<ed about her 1njur1es from that acc1dent Respondent could not -
recall hurting her back or recelvmg treatment from‘a chrropractor (Tr. 64: 13—20) However on'i
' cross-exammauon durmg Respondent s case- in- ch1ef Appellant impeached Respondent usmg her.
prior deposmon testlmony, and Respondent conceded that she had treated at Fields Chlropract1c :
- for her prlor injuries. (Tr 64 21 25) Although she had an opportumty to do so, Respondent s
. counsel did not address Re_spondent s:prlor treatment, on redlrect of Respondent. Respondent S -
. counsel also did not address the .issue ‘with.Chirop:ractor‘ Rudolph«"while he was on the stand. .
Respondent s counsel llkew1se did not attempt to re-call Respondent after Appellant s attomey

- cross- exammed Chlropractor Rudolph about Respondent s pnor acc1dent and i 1nJur1es Instead _



Chrropractlc. "(Tr. 180:-1—10; 19).

Respondent rested her case and left the Jury w1th the 1mpre551on - con51stent w1th her prev1ous-

| deposition testlmony — that she had prev1ously treated at a chlropractor for 1nJur1es from another

acc1dent that “she had not drsclosed that pr1or 1n]ury to Chlropractor Rudolph and thus.-v
Respondent s ch1ropractor - who was provrdmg expert testlmony d1d not take the prror acc1dent )
mto account when he attrlbuted her 1mpa1rment solely to the accrdent in th1s case. (Tr 146 15)

Although Appellant'dld present a defense ‘case, h1s entire defense case presentatlon -

cons1sted of one w1tness - Appellant hrmself and hlS test1mony cons1sted of h1m adm1tt1ng fault

"for the acc1dent (Tr 149:; 6—9) Appellant d1d not present any test1mony regardlng Respondent S"

!

prlor automobile accrdent or pr10r medlcal treatment and Appellant did not present any evrdence S

to 1mpeach Respondent s test1m0ny from her case-in- chlef After admlttmg fault, Appellant rested

his case. (Tr 162: 21—23 163 9—10)

Desplte the very narrow scope of Appellant s case-in-chief, Respondent S counsel sought |

: permrssmn to present a reply case and re- call Respondent to test1fy (Tr 165: 18—22) Over

Appellant’s obJ ection, the C1rcu1t Court allowed Respondent to come back on the stand recant her |

earl1er twice-sworn testlmony, and then explaln her prror 1ncons1stent statements by clalmmg that
she had drscussed the matter with her husband after her test1mony (Tr 175: 4—18 178 21—24
179:8—12). Specifically, Respondent testlﬁed that she had treated w1th a physwal theraprst not

a chiropractor, for her i 1nJur1es result1ng from the prlor acc1dent (Tr. 179. 1 0). Respondent testrﬁed'"

. .that she. only remembered this after she had test1f1ed at tr1al and then dlscussed the case w1th her

husband (Tr 178 23—24) Accordlng to Respondent S reply testrmony, it was only after her
testrmony at trial that she and her husband could recall that she treated with a physwal theraprst

for her prlor injuries, desprte havmg testrﬁed twrce under oath that she treated at Fields.



The s1ngular goal‘ of this “reply” test1mony was to ‘ downplay the sxgmﬁcance of’
' Respondent s prior automob1le acc1dent and pre ex1st1ng 1nJur1es —’ the very injuries that were not
! disclosed to her testifymg expert. Importantly, Respondent s reply testlmony presented no

evidence in rebuttal to'Appellant’s case-1n-ch1ef but«merely served to rehablhtate her testimony
from her own case-in- chlef—an opportumty avallable to and passed up by Respondent earlier in
the trial durlng redirect. (Tr 175:8- 18)

At trial, Respondent s only evidence of permanent 1nJury came from Chlropractor Rudolph ‘
Importantly, Appellant S counsel ellcited testlmony from Respondent and Ch1ropractor Rudolph
that Respondent had not sought add1tlonal treatment between her dlscharge from Chlropractor

ARudolph’s care and the tr1al more than four years later; (Tr. 70 22 71 8 16 142 24-143:1). Yet
after hearing Chiropractor, Rudolph’s opmion testimony g1v1ng Respondent a 15% whole person
permanent impairment rating and hearmg Respondent’ “reply testimony downplaymg her pr1or
‘accident and injuries, the Jury returned_ a Ver'dict for Respondent in the amount of $70,000_.OO'—
more than seven times her medical expenses,the only‘ monetar}{ damages offered by .Respondent. ‘
(Verdict Form). _Appellant d1d not present:a--claim‘for. l.ost waées or other economic damages; |
Therefore, the question ofwhether she sustained a p'ermanent impairment as ..a result of the accident
" was a critical question in the case. "

Appellant ﬁled Mot1ons for a New Tr1al or New Trial stz Remittitur and for Judgment
Notw1thstand1ng the Verdlct both of Wthh the Circuit Court demed (Order) ‘This appeal .‘

' followed.

SUMMARY OF THE ARGUMENT

* The Circuit Court 1mproperly allowed Chlropractor Rudolph to render expert testimony '

beyond the scope of his _expertise and to «u‘sﬂe} the' AMA Gui_des to place the 1mpr1matur of the



American Mediéal Association' on his\‘opinio'ns The AMA Gurdes requlre an 1mpa1rment

evaluatlon to be performed by a “l1censed phys1c1an and Chrropractor Rudolph is not a

A“phys1c1an “under South Carolma law Desplte this, the C1rcu1t Court erroneously allowed ‘

Ch1ropractor Rudolph to rely on the AMA Gurdes to render an oprmon as to whole person' L

‘ impalrment

The C1rcu1t Court also abused 1ts dlscretlon in permrttlng Respondent to’ provrde reply

Rl

_testrmony that merely reopened her case- 1n-ch1ef and d1d not address ev1dence offered by
‘Appellant durlng hrs testlmony A reply case is approprrate for the 11m1ted purposes of rebuttlng :

. afﬁrmatlve defenses raised or to clarlfy matters confused durmg the defense s case in- chref or to

1mpeach defense wrtnesses Dunng hrs case- -in- chref Appellant merely admltted fault for the car
acc1dent — he prov1ded no ev1dence other than h1s admrsswn Yet, the C1rcu1t Court permrtted

Respondent to go beyond Appellant’s admls"s‘ron and permltte_d 'reply_— testlmony for Respondent to

rehabilitate her oWn testirnony from cross-examination that took place during her own case-in-

chlef Respondent had an opportunlty to clarlfy her testlmony on redrrect durmg her case-in-chief,
and it was an abuse of dlscretlon to allow her to reopen her case and rehablhtate her uncontradlcted ,

tW1ce-swo_rn testimony after Appellant had' reste_d, '

! See e.g., Ford v. A. AA Hzghway Exp 204 S C 433, 29 SE. 2d 760, 764 (1944) (allowing’
plaintiff to present reply testimony to rebut-a contr1butory negligence affirmative defense raised

-for the first time during the defense’s ccase-in-chief); State v. Stewart, 283 S.C. 104, 107, 320

S.E.2d 447, 449 (1984) (allowing reply wrtness to testify that defendant had pointed out to him the *
location where he “stabbed that old woman” after the defense case included alibi witnesses
accounting for the defendant’s whereabouts during the murder); State v. Robinson, 223 S.C. 314, |

318-19, 75 S.E. 2d 465, 467 (1953) (prohibiting; as outside the scope of* proper reply, testimony - ’

that the defendant’s client had never mentioned “‘Leadbeétter” as the source of -the fraudulent :
documents the client obtained when the:real issue presented during defense’s case was whether '
the defendant hlmself had any knowledge of how the clrent procured fraudulent documents)



The jury awarded Respondent with damages more than seven trmes the cost of her medical
bills. Chlropractor Rudolph’s oplnlons and Respondent s testlmony drscountrng her prror 1n]ury
were both materlal and probatrve on the crltrcal questlon at trlal - d1d Respondent suffer a
permanent 1nJury‘7 Therefore prejudrce is presumed See Malz V. Odom 295 S.C. 78 84 367
S.E2d 166 170 (Ct. App 1988) Moreover because thrs testrmony was critical to respondent sl
theory of the case, there is a reasonable probabrlrty that the 1mproperly admrtted testlmony
1nﬂuenced the ]ury Thus the 1mproper admrssmn of Chrropractor "Rudolph’s oplnrons and
Respondent S reply testrmony both constltute a prejudrcral abuse of dlscretlon and this Court
should reverse. - | “ |

* .STANDARD OF REVIEW

-

“A trial court’_s decision to admit or‘e‘xclude expert testimonv will not be reversed absen‘tla '
- p_rejudicial'abuse of discretion.” State v Whilé; 382 S.C. 26.5,"270,"61'76'S.E.2'd 684, 686 (2009).
hikewise' the trial'c0urt’s decision to allow.'reply=t’estimOny‘will be:evaluated for an'abu'se of .
| discretion. McGaha V. Mosley, 283 S C. 268 277 S E. 2d 461 465 (Ct App 1984) An abuse of
discretion occurs when the tr1al court’s rulrng 1s controlled by an error of law or r when there isno -
evrdentrary support for the trlal court s factual conclusrons Stokes Craven Holdmg Corp. v.
' Robmson 416 S.C. 517 536 787 S.E. 2d 485 495 (2016) Moreover the -admlssron of
1ncompetent ev1dence havrng some probatrve value upon a matenal issue of fact in the'case is
'ordlnarlly presumed to. be prejud1c1al ” Malz 295 S C. at 84 367 SE. 2d at 170.
- ARGUMENT S

Respondent festified “at her depositlon and f‘at'.trial that 'she had‘treated ata chir'opractOr for o
~ injuries resultlng from a pr_ior' accidentf Yet Chiropractor _Rud'olph did 'not know this vvhenhe
treated her for injuries larisinvg out of the '{underlyin'gi car acvcide‘nt*—'h’e_: did not know there s a

Vo



previous accident that eouldhaye.re'sulted 1n her irnpairrnent 'and:he attributed any "impairment ,
observed to the current acc1dent Respondent changed her test1mony entlrely on reply, despite the.
_ defense s case-in- ch1ef be1ng hmlted only to Appellant adm1tt1ng fault for the underlymg accrdent
, Respondent was perrn1tted to end the tr1al contrad1ct1ng her earher unrefuted test1mony
lFurtherrnore the C1rcu1t Court perm1tted Chlropractor Rudolph to testrfy based on the’ AMA
GUIdCS g1v1ng h1s test1mony the 1mpr1matur of the Amerlcan Medical Ass001at10n s author1ty,.
.wh1ch it unequlvocally did not have And the Jury 11stened
I.  The C1rcu1t Court abused 1ts dlscretlon by allowmg Chlropractor Rudolph to
provide expert testimony based. on the American Medical Association’s Guides to

the Evaluation of Permanent Impatrment because he is not a “licensed physician”
permltted to use the AMA Gu1des

The AMA Gu1des specrﬁcally 11m1t the scope of 1nd1v1duals who are quahﬁed to use the‘
AMA Gu1des to render opinions respectmg 1mpa1rments “Impa1rment evaluatlons are performed

by a lzcensed physzczan 7 Amer1can Med1cal Assomatron Guides to the Evaluation of Permanent

Impairment 18 (Sthed. 2001) (empha51s added) The AMA Gu1des also prov1de that “performing
" an 1mpa1rment evaluatlon requlres consrderable med1cal expertlse and Judgment ” AMA Guides,
- 18. Thus, the AMA Guldes also state that “[a] state may restrlct the type of practmoner allowed -
.to perform an 1mpa1rment evaluat1on. AMA Guides; 18 . Under South Carolina law,‘ a
- chiropractor is not a ‘;physiclan,” and the Southr Carolina General As'sefnbly has only‘. eyer
.’ authorized physicians‘and surgeons to testify under' the AMA Guides_. '» Therefore,' acco‘rding‘to the
AMA Guides’ own strietures Chiropracfor' Rudolph 'was not "dualihed to opine on whole pér,son, :
1mpa1rments and his test1mony should not have been adm1tted |

A, A chiropractor is not a “physnclan” under South Carolma law, and cannot therefore,
rely on-the AMA Guides to offer expert testlmony :

2 Throughout the tr1a1 both partles and Chlropractor Rudolph rel1ed upon the 5th edition of the
AMA Guldes _ \ ,



As noted above the AMA Guldes state that only a “physmran can render 1mpa1rment
opinions, but the AMA Guldes leave the deﬁnmon of “physrc1an up to the local _]uI'ISdICtIOI’l and
- even permit the 'Jurl‘s“drctlon to further '11m1t>who can use the AMA Guldes. . South Carolina Code |

§ 40-47-20 defines “phys101an ‘as a “doctor of med1c1ne or doctor of osteopathlc med1cme
| Addltronally, the Code deﬁnes the' “practlce of medlcme in part as.
: ,[U]smg the de51gnat10n Doctor Doctor of Medlclne Doctor of -
‘ Osteopathrc Medicine, Physician, Surgeon, Physician and Surgeon,
" Dr., M.D., D.O., or any combination of these in the conduct of any -
occupatlon or professwn pertalnlng to the preventlon dlagn051s or
" - treatment of human disease .or condition unless such a designation ’
- additionally contains the description of another branch of the

healing arts for which one holds a valid license zn thzs State that is
apphcable to the chnrcal settmg . :

| S.C. Code § 40-47- 20(36)(g) (emphas1s added) As a chrropractor Rudolph does not quahfy asa o
-« “phys101an under South Carolma law and therefore he isnota “llcensed phys1c1an as that term
.1s used in the AMA Guldes By contrast a ehlropractor in ‘South Carohna may refer to himself
only as “Chlropractrc Phys101an D C Ch1ropractor [or] Doctor of Ch1ropractrc ” S C. Code Ann.
Regs. 25-5 (2018). Therefore the General Assembly has codlﬁed a legal distinction in this state»
}between a physmran and'a“‘ ch1ropractor | '
The difference' between chiropra’ctors”and,physi‘efansv‘is more than just semantie; ;it is
.‘ practical. “Chlropract1c practlce 1s 11m1ted to spmal analys1s of any 1nterference with normal
-,nerve transmlssron and.expresslonv and the use of adjustments and “rehablhtatlon of the patlent X
without the use of drugs or: surgery .S.C. Code § 40-9- lO(b) By contrast South Carolina -
. ;recogmzes that the “practice of med1c1ne” done by a “physrcran 1nvolves among other things, the‘ :
offéring or undertakmg to prescrlbe medlcatlon prevent or dragnose illnesses and 1nﬁrm1t1es and“ '
perform surgery, as well as testlfymg as a physwlan in c1v11 proceedlngs w1th1n the state by

‘ expressmg expert medlcal opmlons S C Code § 40 47 20(36) Thus a phys101an s scope and



‘ knowledge is much broader than a chlropractor S scope A physrc1an can. prescribe medrcations
make diagnoses for arlments beyond _]LlSt the spme and even perform surgerles On the other hand -
a chiropractor absolutely cannot.» Under South Carolrna law,_ a chrropractor is not equal i 1nhname, :
) orpractice toa physician. - | | | . o |
Thereisa w1de gap between the traming and scope of treatment between chiropractors and
physrc1ans under South Carohna law A chlropractor has a limited rrght to‘ practrce He cannot‘ |
prescrrbe medlcme and he is limited to a specrﬁc part of the body the spme In stark contrast a
vphy51c1an is not 11m1ted to a partlcular body part can prescrlbe medicatlon and even may petform
surgery Therefore the AMA Guides chorce to 11m1t its use to- licensed phy51c1ans 18 consrstent
w1th South Carolma s statutory limrtatlon of certarn acts to physicians.’; |
| Because a chiropractor s scope of practice is 11m1ted by South Carolina law‘ and by.tralnlng,

it follows that there are subJects on wh1ch a chiropractor‘ may not' testrfy 1n court as an expert—
tho.se top1cs that fall wrthm the purv1ew ofa physrc1an .rather than a chrropractor The‘drfference o
in what a ch1ropractor and a physrcran 1s‘allowed to.do under South Carolina law reﬂects the.
"‘signiﬁcant drfference in the educatron tramlng, and authorrty to diagnose and treat diseases
between physrc1ans and non-phys1c1an healthcare prov1ders Ih short phys1c1ans have unlimrted
. licenses, while.. chrropractors have hmrted licenses ”? Totton V. Bukofchan 80 N.E. 3d 891, 894, ,: ~

(Ind. Ct. App. 2017). By'_ limiting their use'to lrce’n'sed physmans,‘the AMA Guldes adopt this - -
.same‘distinction‘v - . | L - T |

The Circurt Court relred on the” South Carollna Supreme Court S dec151on in. Wzllzclms V.

B 'Capztal Life & Health Ins Co., 209 S.C. 512 41 S. E.2d 208 (1947) to admrt Chlropractor

. Rudolph’s opinion testimony. 'T_he Supr'eme, Court m Williqms ‘hel'd?',“at least to the extent that he |

limits his activities to the'reCOgniz_ed scope of his particular profession,;l a chiropractor may give



oplnron testrmony Id at 518, 41 S.E. 2d at 210 In other words a'duly licensed chiropractor

stands for all purposes in the pos1t1on of a physrc1an to the extent that he l1m1ts his act1v1t1es to the -

Ascope of hrs'professmn Damels V. Bernard 270 S, C 51, 57 240 S. E2d 518 520 (1978)

(emphasrs added) The scope of the chrropractor s profess1on and thus the extent of perm1ssrble
~expert testrmony by a chlropractor = 1s" strrctly 11m1ted by statute to spm‘al analys1s of any
A1nterference with normal nerve transmrss1on and expresswn‘ and the use of adjustments and
“rehabilitation of the patrent wrthout the use of drugs or surgery » §.C. Code § 40-9- 10(b) In
Allght of thrs deﬁn1t1on and the deﬁnltron of “physrclan in § 40- 47 20 Wzllzams cannot stand for
the propos1t1on that a ch1ropractor can rely on’ the AMA Guides to heap the authorlty of the
Amerrcan Medrcal Assocratlon onto hrs opmrons The AMA Gu1des expressly limit their use to.}
licensed physic‘ians, and a chi‘ropraCtor is"not a ltcen'Sed physrc1an under ‘South Carolina law.A
Therefore 'Chiropractor ,'Rudolph’;sl'r'eliahce on the‘"ANlA""- Gu1des in his opinion:tes'timony goes : =
beyond the scope of his professron R s

| In th1s case, Appellant s counsel moved to‘ exkclude Ch1ropractor Rudolph’s testrrnony
because the AMA Gutdes do not allow a chrropractor to’ render an oprmon on whole person
permanent 1mpa1rment (Tr. 13 22—14 1) The Crrcu1t Court allowed Ch1ropractor Rudolph to“
utilize the‘ AMA Gurde‘s because the court al’lowed‘a ch1ropractor to testify asa medrcal w1tness;
in Daniels. (Tr. 22‘20—255 ‘However, the court in.Dahiels dldnot glvé achiropractOr. carte vblanche‘ ‘
to testlfy on any 1ssue of medrcme Rather the court held the chlropractor must 11m1t hrs test1mony ,_
to “the scope of the pract1ce of ch1ropract1c as: deﬁned by statute ? Damels 270 S. C at 58 240 :
S. E 2d at 521. The chrropractor in. Danzels testlﬁed to h1s d1agnosrs ‘of the patrent and his

: recommended ch1ropractlc treatment 1d. Notably, the Damels ch1ropractor did not test1fy based :

on the AMA Guides. Id- ,Thus, a chlropracto_r,c'an testrfy as a med1cal w1tness'wnhm his ﬁeld, but B

o
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- authority to testify in one area does not render the chfropractor a “physician” that can testify based
on the AMA Guldes

B. The South Carolma General Assembly has permltted only physnclans ‘and surgeons
“to testify on whole person lmpalrment under the AMA Guides — not chlropractors

As noted above the AMA Guldes 11m1t the1r use to a “llcensed phys101an but they also '
) instruct that “[a] state may restrlct the type of practltloner allowed to perform an 1mpa1rment
: evaluat1on ” AMA Gu1des 18. Thus South Carolma s General Assembly could expressly allow
-a chlropractor to’ test1fy However South Carohna s General Assembly has done exactly the
: oppos1te Although South Carolma has not addressed expert testlmony based on the AMA GUIdCS
in the crvrl personal inj ury tort context the General Assembly has spec1ﬁcally hm1ted rmpa1rment
evaluat1ons in claims based on the Asbestos and Slhca Claims Procedure Act to a treatmg
physrclan | S. C. Code § 44 135 60(B)(1) L1kew1se the General - Assembly has limited
- impairment evaluations i in workers compensatlon cases to a “physwlan or surgeon ”.S.C. Code
§§ 42- 17 30; 42-1- 172; 42- 15-80;. 44 135 60. - As d1scussed above South Carolma defines |
“phy51c1an as a “doctor of medlcme or doctor of osteopath1c medlclne whlch‘exclude:s' -
, :chlropractors S.C. Code § 40 47-20. Thus because a chlropractor 1s nelther a phys_ician”_-vnora
“surgeon” under South Carolma.law,a -chr_ropractor cannot test1fy as to permanent'fmpairment
based on the AMA Guides 1n workers’ :compénsation or a‘sbe’)stos '"a'nd sil'i.c’a'eXposure’ caSes; ,.
Although no similar statute has been enacted w1th respect to tort cases, the AMA GUIdCS state that

“[i{]mpairment evaluatlons are performed by-a hcensed phy5101an though 4 state may further 11m1t

‘who performs these evaludtions.” AMA Guldes 18 The South Carolma General Assembly has -

demonstrated a preference for 1mpa1rment evaluatlons done by physrc1ans and surgeons

. Moreover, the 11m1tatlons;m« the workers _compensat1on and asbestos-and silica contexts confirm -

1



that the General Assembly has not chosen to expressly authorize’chiropractors to use the AMA
Guides. -

Although South Carohna s appellate courts have not addressed the propnety of a
chlropractor us1ng the AMA Guides to render 1mpa1rment ratmgs the Montana Supreme Court has
held such test1mony 1mproper ‘In Wacker v. Park Rural Elec Co- op, Inc., 239 Mont. 500 783 -
P. 2d 360 (1989) the Montana Supreme Court addressed this very issue and, held a chlropractor is -

not quallﬁed to render whole person 1mpa1rment op1n10ns “under the AMA Gu1des Prev1ously,
Montana had decided that ch1ropractors cannot testlfy based on the AMA’ Guides in workers |
compensatlon cases—-phys1c1ans alone had that pr1v1lege Id at 502 783 P.2d at 361. In Wacker '
the Montana Supreme Court held that a chiropractor hke’wr’se could not t_estlfy based on the- AMA
Guides in civil cases: -
 [O]nly qualified physicians should be allowed t6 rerider opitiions on
1mpa1rment ratings based upon the American Medical Association’s
Guides to Evaluation of Permanent TImpairment. “The’ [AMA]
formulated the Guides for the use of licensed medical physwrans A
* This is not to say that chiropractors should not testify "as'to the1r’ :
patients’ injuries, or that they should never use percentages in
describing their patients’ injuries:... Chiropractors should not,

however, add unwarranted weight to the1r op1n1ons by adoptmg the -
trappmgs of licensed medlcal physrc1ans :

Id., 239 Mont. at 502 783 P 2d at 362 Thus chlropractors are quallﬁed to render opmlons w1th1n :
. the scope of thelr expertlse but it is. 1mproper to allow a chlropractor to use the 1mpr1matur of the'.
AMA Guldes and- guldehnes for l1censed med1cal phy51c1ans to bolster thelr opmlons and gam .
credrblllty in front of. the Jury o |
L1ke Montana South Carohna ] General Assembly has decrded that chlropractors are not‘ A
qualiﬁed to test1fy based on the‘v'AMA'GuIdes 1n 7worker‘si co’mp_'ensatlon' and asbestos. cases.»“,

Therefore, this Court should apply the AMA: Guidés® own’ restrictlons and the reaSOning-»'of the

1



~Montana Supreme Court in Wacker and ﬁnd that only a'licensed medlcal phys1cran is qualiﬁed to
render whole person 1mpa1rment ratmgs under the AMA Guides |

The AMA Guldes themselves 11m1t their applicatlon to “licensed phys1c1ans and South
‘Carolina’s ‘statUtory : deﬁn1t1on of “phys1c1an”, does not encompass ch1ropractors. »Therefore,
_Ch1ropractor Rudolph testlﬁed out51de of h1s expertise when he was allowed to rely on the AMA,
Guides to render a whole person 1mpa1rment rat1ng A non- phy51c1an should not be allowed to‘
© violate the restrlct10ns of the' AMA Gurdes ‘by rendering a whole person 1mpa1rment op1n1on ‘based -
on those gurdelmes Allowmg Ch1ropractor Rudolph to cloak hlS op1mons w1th the AMA Guides
added the imprimatur of the American Med1cal As5001at10n s authorlty to that opinion. The
testimony leaves the jury'. w_ith anvimp_re'ssion'that the chiropractor’s opinion has the full‘welght of
the American Medical Association behind 1t,wh1ch ‘it' does not. ‘Therefore, the testimony 'should ]
have been excluded:, and the Circuit é.ourt'abused its"‘di‘screti‘oii by 'admit‘ting the opinion testimony. | |

Il The Circuit Court abused its discretion in pérmitting Respondent to reopen her
case-m-chlef after Appellant rested under the guise of reply testimony

After the defense rests the Court may perm1t the plaintiff to present evidence in “direct
reply to w1tnesses presented as part of [the defendant s] case and addressmg issues 1dentlcal to
those presented by the defense s own w1tnesses See McGaha 283 S. C at 277 277 S.E.2d at 466.
‘A reply case is properly used to 1mpeach the Defense s w1tnesses or rebut issues raised. durlng the
Defense s case- 1n-ch1ef See e. g Stewart 283 S C at 107 320 S. E 2d at 449 (allowmg reply

witness to test1fy that defendant had pomted out to h1m the locat10n where he “stabbed that old

durmg the murder) Robinson, 223 S C at, 318 19 75 S.E. 2d at 467 (proh1b1tmg, as outs1de the
scope of proper reply, testlmony that the defendant s cllent had never mentloned “Leadbetter” as

' the source of the fraudulent documents the client obtamed when the real issue presented durmg
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defense’s case was where the defendant hlmself had any knowledge of how the chent procured
A fraudulent documents) Although “[t]estlmony that is arguably contradlctory and in reply to that '
offered by the defense is admlss1ble ” test1mony that is not 11m1ted to ev1dence presented durmgA
'the defense’s case- 1n-ch1ef is lmproper' because it reopens. and completes the plamt1ff’s case-in-
chief 1nstead of rebutting a spec1ﬁclssue ralsed in the defense s case. State v. Prather; 422 S.C.
96, 105-106, 8>1‘O S.E2d 2119 423-424 (Ct. App. 2017)', cert. granted (S.C. Aﬁg. 3,2018).

%o b6

" Instead of rebuttlng testlmony presented in Appellant S defense case, Respondent “reply”
solely addressed her prev1ous uncontradlcted testlmony durlng her case-in-chief durmg Wthh she
testlﬁed she had treated w1th a chlropractor after her prev1ous accident. - (Tr. 64: 16—20) Durmg‘
.her reply test1mony, for. the first t1me Respondent recalled that after the ﬁrst acc1dent she actually}
.. treated at a physrcal theraplst S ofﬁce near F1elds Chlropractlc (Tr 179: 5 12) Respondent s |
reply” testlmony removed the 1mpresswn that she could have had a serlous 1njury ‘to ‘her back, -
prompting her to treat at a ch1ropra_ctor,:pr10r Tt.d her accident with Appellant., Consequently,- her -
‘;reply” testimony also eliminated any inference that'Chiropractor; Rudolph’s impairment.-‘ratin‘g-‘-
was improperly attributéd tothe aCCident w1th .Appe_llant; ‘rather than' a'previous accident.

The Circuit ’-'('Zourt';irnp’roperly allowEd l‘Re‘spond’ent to'use 'replf/ te'stirho’ny to rehabilitate
iand directly altet testlmony obtalned via cross- “examinatich durmg her case-in- chlef Durlng the
‘r.eply” testlmony, Respondent s attomey solely referred back to. and asked questrons based on
Respondent s answers on cross- exam1nat10n durrng her own case-in- chlef (Tr 175 8). Appellant
did not obtaln this testlmony in hlS defense case, and he d1d not refer to '1t durlng his case-1n-ch1ef.
' ).I.ndeed Respondent s attorney admltted at trial that such ev1dence was not respondlng to “the‘ i

Defense s case.” (Tr 169 23—24) This i 1s ‘not the proper use of reply testlmony Reply testimony. -

/s to be used for 1mpeach1ng a defense w1tness not for rehab1l1tat1ng a plalntlffs w1tness See,



e{g;; Prather, 422"S.C'.-at 165—06, 810 S.E.Zd'at 4_23‘—.24‘(holding'_‘as‘improp’er :r’eply_tes.timony not
limited to refuting defense’s testlmony but used to cornpletethe lState’scas_e-_in-chief).: Allowilng:“
a plaintiff to re-open'her case after the close of all'eyidence hecause she failed to-testify truthfully ‘_
in her deposition and in her case-in-chief'i 1s-not propeér “reply” or rehuttal test1mony

The Supreme Court’s opinion in Ford v. 4.4. A Hzghway Exp prov1des an example of a
proper use of a reply case. In Ford the Supreme Court permrtted reply testlmony based on}
test1mony from a plaintiff witness’s cross- exam1nat1on only because the theory the defense sought
to promote with this ellclted testlmony was unclear untllthe defense presented its ent1re case 204
S.C. 433,29 S.E. 2d 760 764 (1944) Ford 1nvolved the collls1on ofa mule drawn wagon and a :- |
. motor truck, resultmg in the wagon driver’s death Id, 29 S. E 2d at 761: ‘The defense set.up a
: contr1butory negllgence case, arguing the wagon drlver had turned to the left in front of the truck.

: as the truck was attemptmg to pass the wagon on the hlghway Id, 29 S. E 2d at 762—63 In support '

of this theory, ,wh1ch had not been spec1f1cally pled by the defense prlor to tr1a1 the defendant"

el1c1ted testlmony from' a plalntlff’s w1tness that the wagon was h1t in the’ left front wheel rather :

- than the rear of the wagon Id 29 S.E. 2d at 763 However the W1tness was rehab111tated on re-

"dlrect and 1nd1cated hé had mlsspoken and the wagon was h1t on the left rear wheel Id All of the ‘ |

' pla1nt1ff’ s other w1tnesses testrﬁed that the wagon was hit from the rear Id Durrng the plamt1ff’s.‘ o
case- 1n-ch1ef the defendant ] theory of the case was still concealed | ‘
| During 1ts case-in- ch1ef the defense in'F. ord offered testlmony in support of 1ts theory that- ‘ ;
the wagon was actually h1t on the left front wheel {1nd1‘cat1ng the wagon driver had tumed 1nto the )
truck’s path. /d. Thus, the defense’s theory was not rev‘eal‘ed-untll the defense S case-m-c‘hlef.; "_l_’o‘
rebut this theory, the plaintiff was allowed to 'pr_e’sent the four wagon wheels as reply testirnony,

which revealed little damage to the left‘front wheel and a conipletely deStroyedleft_rear wheel. 1
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+ The defense argued that the reply testimony was 1mproper because by the one plaintlffs witness
- to testify that the wagon was hit on the left front wheel the plamtlff was on notice of the defense s
theory that the left front- wheel was the point ofiprimar_y-imp'act. See id. Therefore, according -to‘
the ‘defense, the pl'aintiff ‘had the opportunity to _address the issue_ during its case-infehief rathe‘r '
than by last-minute eviden‘ce. See id ‘Howefver,:the Court held that the reply testimony was proper'
because the defense’s contributory v'negli:g.ence: _theo'r(yr Was not' afﬁrrnatively. _plead or read_ily
discernible until the defense had presented.its casle:-in-,chief despite the elicited‘ teStirnony from the
one plalntlff’s w1tness Id (“This evidence was purely in rebuttal and had 10 place in the casei
until the defendants offered evidence- tending to show that the truck h1t the left front wheel of the ,
: wagon ”) | |
his own theory of the ,ca_s_;e that would “be,presented and developed during h1s c_ase-:rn-chref.3, ‘In
fact, during his case, Appellant rne'rely testiﬁed .that ‘he v{/a"s- at-_.fau_lt in cau‘sin;g. the accident;
Appellant was his only vuitness and_did.noit' addr:ess Respondent’s’ p‘vrior' accident or he_r ‘tr'eatment
after it. B | |
Instead of respondin.g'to any_eyidence presented in Appellant’s?Case-in—chief, the Circuit

Court allowed Respondent to 'reoperi‘h:e_r‘caSe-'in-chief under the guise of reply-testimony in order

3 This is not to-say that the testimony elicited from Respondent on cross-examination was not
important to Appellant’s case. On the contrary, the testimony elicited from Respondent would
- have been left to the jury to evaluate in light of Chiropractor Rudolph’s testimony. Taken
together, the testlmony from the two witnesses would indicate that Respondent likely had a
severe enough back injury from the previous accident that she sought treatment with another -
chiropractor — a spinal care prov1der ‘Thus, the jury could infer that Respondent’s previous
injury could have affected Chiropractor Rudolph’s analysis of Respondent and that, because -
Chiropractor Rudolph did not have this information when he evaluated Respondent he did not’
have sufficient bases for hlS conclusion that her impairment resulted from the accident with
Appellant o :
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to have the last word. Her new testlmony on reply showed the j Jury that she was, not lylng on direct .
and had not concealed her hlstory to Chlropractor Rudolph Moreover the reply testrmony 1mpl1ed ':
the pr10r accrdent was, not as consequentlal - that her prev1ous 1nJur1es had no lastlng effect The "
m.amfest | purpose of the reply testrmony ‘was to rehabrhtate Respondent s case-in- chlef by
minimalizing her prlor acmdent and pre exrstmg 1nJur1es Because Appellant never rarsed these '
issues during his case-in- ch1ef Respondent s reply testrmony went beyond the scope of the
Appellant’s case and was 1mproper See Belcher V. Charleston Area Med Ctr 188 W. Va. 105, |
110,422 S.E. 2d 827 832 (1992) (concludlng that any attempt to have a prévious pla1nt1ff witness
“testlfy to [the same] 1ssues agaln as proffered rebuttal is in reahty, an attempt t reopen » i’
[plarntrff’ 5] case”) Respondent should not have been permrtted to. readdress her prlor testlmony'
on reply because 1t was not 1n response to‘ev1dence offered by Appellant let alone arguably -
contradlctory” to such ev1dence Prather 422 S. C at 105 810 S. E 2d: at 423 Therefore the -
‘ClI‘Clllt Court abused its drscretlon by allowmg Respondent to rehabllltate her prlor testrmony on
“reply” when her.‘testir'nony. was not. de‘srgned_to”rebut a‘ny_ evrdence’ ‘presented by Appellant in his
defense case. | | “ - g - |
HL  Cumulatively, the improper. testimony from .Ch‘i:ropractor" Rudolph ‘and the

reopening of Respondeént’s case allowmg her to rehabllltate her previous,
uncontradlcted testlmony prejudlced Appellant R ‘

‘ " An abuse of dlscretlon occurs when the trial courts mlmg 1s controlled by anerro'r of law |
: or when there is no ev1dent1ary support for the tr1al court’s factual’ conclusrons Stokes: Craven .
Holdzng Corp. v. Robmson 416 S C 517 536 787 S:E. 2d 485; 495 (2016) As d1scussed above '
the Circuit Court commltted two errors of law by allowrng Chrropractor Rudolph to use the AMA’.

: Guldes to bolster hlS oplnron testrmony and by allowmg Respondent to reopen hercase -in- chlef 3

. after Appellant;rested. e -



Although the Circuit Court’s errors of law will only be‘overturned if they are prejudieial, “
“the admission of 1ncompetent ev1dence hav1ng some probat1vevalue upon a material issue of fact ‘
in the case is ord1nar11y presumed to be prejud1c1al ? l\/[alz 295 S C at 84 367 S.E.2d at 170;
| Johnson . Broome 175 S.C. 385 179 S E 315 (1935) (applymg legal presumptlon of preJud1ce
where wrongly adm1tted ev1dence has some probat1ve value upon a mater1al 1ssue) Fowler V.
' Natzonwzde Mut Fzre Ins. Co 410 S C 403, 764 S E.2d 249 (Ct App 2014) See White, 382 ”
S. C at 270, 676 S E.2d at 686 Prather 422 S C at’ 109—10 810 S.E. 2d at 426. “Prejudlce isa
reasonable probablllty that the Jury s verdlct was 1nﬂuenced by the challenged evidence.” thson
V. FordMotor Co., 389 S.C. 434 448 699 S E. 2d 169 176 (2010)

The jury awarded over seven t1mes the amount of Respondent s med1cal expenses Such a
large dlscrepancy between the rnedlcal expenses and the- damages- award reveals the" s1gn1ﬁcant |
weight the Jury gave Ch1ropractor Rudolph’s op1mons regardmg a whole person perrnanent»*

1mpa1rment The pennanent nature of Respondent s 1n_]ury‘was dlsputed at trial, and Chlropractor-

Rudolph’s op1n1ons were probatrve on thls materlal issue: Therefore thlS Court must presume -

prejudice. See Fowler 410S. C at 413 764 S:E.2d at 254 Moreover Respondent relied heav1ly'
‘on this irnproper testimony -in her closing and rebuttal argurnent's’;- '-(Tr:_"’-187:55—'191:3; 15424). :
Twice ‘RespOndent’s*‘COunsel bolstered'Chiropraotor .Rudol'ph”s testimonv by sayinlg' his opinions
were based on the AMA Gu1des ‘which she referred to as “the Blble” for doctors
~ And he told you that she had ratable ﬁndmgs under the gu1dellnes'
- of the American Medical Association, the gold standard, the Bible
- for doctors.. This is what doctors use.when they are rating folk.:..So
" according to the Bible doctor’s use, Dr. Rudolph said that Mrs. Scott
- had a 25 percent impairment to body that she will have to'live ‘with .

' for the rest of her hfe :

: (Tr. 189 12-14;190: 2—5) Clearly, Respondent s counsel belleved the 1mpr1matur of the Amencan '.

Medical Association on Ch1ropractor Rudolph,’s op1n1ons was 1mportant.
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Chiropractori Rudolph’s testimonylwvas the‘:only evldence admitted’by Respondent to Show'
the allegedly permanent nature ‘of Respondent’s 1njur1es Because 4‘Res:po:ndent “presenteld no
addltlonal testlmony as to permanent 1mpa1rment itis reasonably probable that the j jury’s verdlct
| was 1nﬂuenced by this i 1mproper testlmony See Watson 389 S.C. at 452, 699 S.E. 2d at 178—79

Add1t1onally, Respondent S 1mproper reply testrmony rehabllltated her prevrous depos1tlon '
and tr1al testlmony When she closed her case- in- chref Respondent s testlmony left the i 1mpre551on
— consistent with her “prior deposrtlon testlmony - that | ‘she had prev1ously treated with a ‘_
chlropractor for another car acc1dent that resulted in severe 1nJ ury to her back: ‘Her reply testlmony, '
‘however, exceeded the scope 'of-the eyidence presented,by Appella'nt‘ and _implied that her pr'evious
' inju.riles were no't"'so severe‘.'as 1) to..requilre a chiropra'ctor’s care,' contradicting her previous
-deposition'and trial testimony; and 2") to'- cause.'lasting injury that could have affected.Chiropractor~: W
- Rudolph’s 1mpa1rment d1agnos1s in thrs case. Respondent was permrtted to come back tothe stand_
“to contrad1ct her prev1ous tw1ce -sworn testrmony and then explaln away the 1nconsrstenc1es iri her
story. By allow1ng Respondent to glve thls 1mproper “rebuttal” testrmony, Respondent was vable
to carefully craft the last pleces of ev1dence in the case to her beneﬁt |

The key dispute at trial’ was the extent of Respondent s 1njur1es and whether she sustalned '

._ ‘a permanent injury. The j Jury Verdlct was’ heav1lyv1nﬂuenced by Ch1ropractor Rudolph’s oprnlon '} -
‘ testlmony. Although he is not a “phy51c1an 7 Ch1ropractor Rudolph was allowed to render a whole
| person perrnanent 1mpa1rment ratmg usmg the AMA Guldes ‘Wwhich’ authorlze only “hcensed
physrc1an[s]” to give such ratmgs AMA Guldes 18 Then the C1rcu1t Court allowed Respondent
to come back on the stand and downplay her prlor acmdent and pre exrstmg injuries. As a result

the jury awarded Respondent $70 OOO in damages although she had accumulated only $9 425 32



in medical bills. The seVere discrepancy between Respondent’-s economic.damages and the jury’s’
i verdrct demonstrates the preJud1c1al 1nﬂuence of thls improper testlmony

_ CONCLUSION

"_ The Crrcult Court erred when it. allowed a chlropractor to g1ve an opinion on whole person
: permanent 1rnpa1rment under the AMA Guides. . The AMA Guldes Limit therr appllcatron toa
“hcensed physician,” and South Carohna s statutes do not ‘treat a chlropractor as a phys1c1an. |
The Circuit Court then compounded that efror by allowmg Respondent to rehabilitate her case
through reply testrmony that had nothlng to do w1th the defense case presented by Appellant In-
both 1nstances the C1rcu1t Court abused its dlscretlon

Havmg heard the testrmony of an expert cloaked in the authorlty of the Amerrcan Med1cal
‘Assocratlon and Respondent s last minute testlmony downplaymg her prror mjurles the | Jury' .'
' awarded Respondent w1th damages morethan séven trmes the amount of her medlcal blllS
Because the 1mproperly admrtted testrmony was probatlve on mater1a1 1ssues rn the case there is
a presumptron of preJ udrce Moreover the mere size of the: verdlct creates.a reasonable probabllrty
o the jury’s award was' 1nﬂuenced by the 1mproper testlmony Therefore the C1rcu1t Courtas abuse
of discretion inv allowing Chiropractor 'Ru'dolph’s: ehC’e’sswe te’strmo‘ny a’nd-Respondent S 41mpr,op‘er_ ‘
reply case waspreludi’clal'to-App‘ellant," and this'Court should reverSe. e e | .
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Wesley B. éawyer, Esquire (#100229)
Rogers E. Harrell, I1I, Esquire (#101532)
Murphy & Grantland, P.A.

P.O. Box 6648

Columbia, SC 29260

(803) 782-4100

Attorneys for Appellant




‘ /-\ \ Wesley B. Sawyer
M & G Direct dial 803-454-1233
wsawyer@murphygrantland.com

MURPHY & GRANTLAND, PA.

February 4, 2019

ViA HAND DELIVERY RECBMD |

The Honorable Jenny Abbott Kitchings F ’
South Carolina Court of Appeals EB 04 2010
1220 Senate Street

f Columbia, SC 29201 SC Court gt Appeals

Re: Gwendolyn Scott vs. James Applewhite
Civil Action No: 2016-CP-43-01289

Claim No.: 133950748
Date of Loss: 11-01-13
Our File No.: 1115-2739

Dear Ms. Kitchings:

Enclosed please find herewith for filing with the Court the original and two (2) copies of
Appellant’s Initial Brief, Certificate of Counsel, and Designation of Matters, along with our Proof of
Service with regard to the above-referenced matter:

firm’s runner.

By copy of this letter, I am serving same on all counsel of record. Thank you for your assistance
with this matter.

Yours truly,

Wesley B. Sawyer

WBS/dlb
Enclosures

|
I would appreciate your filing the originals and returning a clocked copy of each to me via our
cc:  Toyya Brawley Gray, Esquire (via U.S. mail w/enclosures)

Telephone 803-782-4100 « Facsimile 803-782-4140
‘ 4406-B Forest Drive, Columbia, South Carolina 29206 + Post Office Box 6648, Columbia, South Carolina 29260



