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STATEMENT OF ISSUES ON APPEAL

1.

Whether the c’oqrt erred, thereby violating thé Fourth Arnendment and ap}')ellant’s
right to privacy, by failing to suppress evidence located within the Noﬁh Main Street home
because the seized cocaine and guns Were located inhaut‘omobiles in the yard of that address,

'a‘md‘the search warrant affidavit did not provide the Maéistrate With a reiiable sufﬁéient
nexus to provide probable cauée that this was appellant’s home and ‘;hat hie was seéreting
. drugé, weapons, or the fruits of the Aiken murder within that home? , |

| 2.
Whether appellant’s thlrty year sentence fotr kidnappir;g shduld be 4va(':ate;i 1n the' :
 interests of judiciai economy since that sentence was ﬁnproper wﬁefe apI;ellant was also

sentenced for murde_r?



STATEMENT OF THE CASE

Appellant was indicted by the Aiken County Grand Jury for the. offenses of murder,
kidnapping, burglary in the first degrqe, and possession Qfa firearm during the commission
of a violent crime. R.§02. His case was called to trial on February 14, 2012 before the
Honorable Doyet A. Early, III. Ola A. Johnson repyesented' appellant. Elizabeth B Yoﬁng |
and Kevin Molony were the assistant solicitors. R. 1. | |

Oﬁ February 17, 2012, the jury found appellant gui‘lty‘as to each charge. R. 582, 1.
13 - 583, L. 13. Judgé Early sentenced appellant to life Aimprisonment for mﬁrder, iife4 '
imprisonment for burglary in the first degreeé thir’cy‘years for kidnapping, and five yeafs
imprisonment on ;[hé ﬁreérm offense. R. 592, l 23 -593, 1. 20.

This appeal follows.



ARGUMENT
1.

The court erred, thereby violating the Fourth Amendment and appellant’s right to

privacy, by failing to suppress eyidence located within the North Main Street home because

the cocaine‘ and guns.located in automobiles in the vard of that address, and the search

‘warrant affidavit did not provide the Magistrate with a reliable sufficient »n;é'xus to provide

probable cause that this was appellant’s home and that he was secreting drugs, weapons, or

the fruits of the Aiken mﬁrder within that home.
Relevant Facts |
. i)efense counsel filed thi’ee'separat'e mofions to §uppress; The relevant one in this

‘case involved evidénce of the .d'rugs, gﬁns, and éounterféit tennis shoes found within thé
.‘Npri:h Main iStree't rg:sidencg whgre a gfe_eh Taurus .rcntal car, that had not been thnéiyn' B
feturnéd, Was loéated. Appellant asserted the sear'vcb:h violated his F ourth Amendment right
against unreasonable searches and seizures,-and his right to privacy imdgr 'Ar‘ticle 1§10 of
‘the S-Quth Caroiina Constitution. -"_S.e_é Defendant’s exhibits-1-3; Defense exhibit 3 at'1-3. "
Supp.r R. 5. The murder in this'lcés.e\-occurred on'-the morning of Septembér 15, 2008 1n
'Aikeﬁ. Co-defendant Cummings was from Aiken, and as will‘ be seen infra there w;s ‘
evidence the decedent was a rather wealthy drug dealer. -

. A GPS with a “kill switch” Was attached to the rental car that had been rented Ey
appellant’s girlfriend, Deidre King, off 6f Two Notch Road. On September 15, 2008,
Officer Franklin Ham of fhe Ric}ﬂand County Sheriff’s Department was dispatched tb the
U-Save Auto Rentals on Two Notch Road. There, he met manager J effDay who informed

~ him that a green Taurus he had rented had not been returned. Day told Ham that the GPS



showed thé vehicle was in Aiken, South Carolina. Therefore, he did not want to hit thé “kill
switch” and disable the vehicle while it was in Aiken. R. 7-9.

- The GPS révealed that later in the day the car had returned to Trenholm Road in
Colmnbia. This was shortly after noon. The car was then traced to 5520 North Main Strqet.
R.12.

In the motion to suppress, defendant’s exhibit #3, the defense argued “the search
warrant contaiﬁed insufﬁcieﬂt information for the Magistrate to ﬁr;d probable cause to issue
the warrant.” Motion at p. 2, Supp. R. 6. The motion noted that the police had a report that
the stolén car .- - a rental car rented by Deidra Miller - - was located at 55.20' North Main
Street. The afﬁdavit'to the search warrant stated that appellént was arrested for trafficking
in crack cocaine when qrécls cocaine was discovered in the vehicle. Thé affidavit also said
that appellant had tv_s'eive prior arrests for illegal narcotics. R. 59.8.;

The search_of the reSidéﬁce resﬁltéd “in thé. seizure of weapons that the staté alleges |
~ tobe ljnked to the scene of the murder [in Aiken] through a ballistics match as Well..as DNA
' evidehcé. The state also recovered shoes. thét the state alleges to be linked to the crime. The
state ffllSO’ alleged‘that money and crack cocaine seized are from the home of thé victim.”
Supp. R. 5. ’(Page one of Motion to Suppress, defendant’s exhibit #3).

~ The motion to suppress also noted that the affidavit failed to “list any information
ébout the. relevance of the home a£ 5520 Ndﬁ}; Main Street or Wﬁo resided there.” The
motion alleged the Magistrate could not make a practical, common sense decision of
whether, gi§en the totality of the circumstances put forth in the affidavit, including the

veracity and basis of knowledge a person supplying information, that there is a fair



probability that contraband or evidence of a crime will be found in a particular place.”
Supp. R. 6.

| The motion further argued the affidavit failed to mention any connection between
appellant and the car where the crack cocaine was located, and the residence at 5520 North -
Main Street. It was undisputed that no additional information outside of the affidavit was
preéented to the Magistrate. Supp. R. 6.

The motion also argued that the police only made conclusory.statefnents in the
affidavit for the search warrant which was imbroper. The motion argued that pursuant to
Fourth Amendment to the Unite(i States Constitution, ar}d Article I, § 10 of the South
Carolina Constitution, the search was unreasonable and a Violétion of appellant’”s right to
privacy. Supp. R.6.

State’s Theory of the Caﬁe —an introduction

’fhe state’s theory of the case was thz;t appellant and thiee other men, including the
state’s star witness, co-defendant Melvin Ctirnmings, who was from Aiken, téigetéd t};é
decedent because he was a drug dealer. The state tracked the green Taurus, through the

' rental car agency, to Aiken at about the time the decedent’s house waé burglarized, and He
was killed. The state essentially asserted it was “luck” that the GPS tracked the green
Taurus to Aiken, and back to North Main Street. |

Once Cummings and appellant arrived -Back in Columbia in the green rental Taurus,
they went by Books a Million in Trenholm Plaza where Cumming’s girlfrieﬁd worked.
Fr_om there, Cummings got in his girlfriend’s red Taurus and eventually made his way to the
North Main Street address. Cummings was stopped as he pulled into the North Main Strget

r

driveway where the police knew the green Taurus was already located. Cummings was



arrested for DUS, and removed from the vehicle: Shortly thereafter, a gun was found in the
red Taurus during a search. Cummings asserted appellant planted this weapon after he was
arrested and whﬂe the pblice were distracted. Crack cocaine was then discovéred during
search of the green Taurus. During this time, the polfce only had vague information from é
“confidential informant” in Aiken, because Cummings was from Aiken, that the‘(liece‘dent.
had been killed in Aiken around the same time the grceﬁ rented Taurus was tracked to
Aiken. . The police certainly did no‘; have probable cause to believe that appellant or
Cummings were involved in the Aiken murder at the time the crack cocaine was found
inside the rental vehicle which - gave rise to the search warrant for 5520 North Main Street.

_ The evidence | | |

Deputy Ham testified that Cummings was arrested for driving under suspension
'whén he turned the red Taurus. into the _yard at 5520 North Main Street where the green
rented Taurus was alréady located. R. 11-15. Ham said appellant gave him .'the name “Erig
H‘ueyf’ when asked for his _identiﬁcation.: Ham Alater. found out was a false name when
appellant’s girlfriend arrived in the yarci; and told him ap'i)éllant’s real name. Ham also said
appellant went inside the releaurus and the bolice suspected.him of planting a gun inside
the reci Taurus. As stated, crack -éocaine Was’ féund insidé_;the green Ta@s after it was
searched as well. R.; 17.

Richland County Sﬁeriffs Department Investigator Stéphen Dauway testified that
on September 15, 2008 he was called to the North Main Street yalrd after the gun was found
inside the red Taurus. R 22-26. Dauway was asked, on c_ross-examination during the
suppression heari#g, if appellant was free to leave when he arrived .at the North Main Street

where two vehicles cars were located in the yard. Dauway answered: “When I initially got



there, he was free to leave. And as the investigation went on, I found a gun in one car and
crack in the other car. At that time, he wasn’t free to leaile at that tirne.” R. 34, 1. 14-19.

* After the crack cocaine was found Dauway acknowledged: “I called some [oather].ofﬁcers ..
. and that led to a search‘\;i/arrant.” Dauway estimated the green Taurus was abcut two feet
from the reéid’ence they wanted to search. R. 36, 1. 14 — 37, l;‘24.

Narcotics Investigator Marcus Brown was then called to the North Main Street
location. He testified: “Dauway called me and stated they were out with a guy who had a
large quantity of crack cocaine and a couple of guns, and they wanted me to see 1f I could

~ getasearch warrantfor the residence.” R.36,1. 18~ 37, l 1 1 |
- k Brown said he when he heard that Cumniings was from Aiken, as Ac‘oincidentally
was Brown, “I texted an informer that I had been using on several ’.occasions that khew Mr.
Cummings. And they said that they didn’t know him but did I know that Fred Tucker had
been killed this mormng [1n Aiken].” Brown then asked Cummrngs about Tucker ‘and he
said Fred was after his cousin.” R. 39, 1L 2- 13 Brown recalled that Cummmgs told him he -
was in Augusta that morning, and appellant told him that he was in Charleston. R. 39 ll 16- |
24. -
| When the weapon was found inside.the red Taurus, Brown related that he thought
appellant actually planted the weapon iri the red Taurus “because we ohseri/ed h1m in the
back seat.” R. 41, 1l. 1-10. Brown said Cumrningé denied the weapon was his and he told
Brown “he had no idea how it got into the back seat, the other weapon, and he stated it had
to be Antonio Miller’s weapon.” R. 4l 1. 16—21.
Brown testified he told appellant at the time that fit’s kind of rnessed‘up that you’re

putting this other gun in here on your friend when it’s pretty obvious that the gun belonged



to you.” R. 42, 1l. 5-22. Appellant told Brown he was worried about picking up his child at
.school While all of this was transpiring, and Brown responded that they could call his wife to
get the child or “we’ll call DSS‘ to take control of the child until we get the situation taken
care of.” R. 42, 1. 23 — '43,I 1. 7. (emphasis added). It was at that time that Brown
acknowledged .appelllant agreed to talk td him. R. 43, 1L 8;-1 1.
- Brown maintained he read appellant his Ml ‘;Narnin'gs and appellant admitted :
he placed tﬁe gun in ‘{he back seat “of the vehicle while tfle officer’s attention waé diverted.”
When Brown aékéd appellant about the crack cocaing in the green r'ented Taurus, he said
-appellant responded: “Yes, it’s mine, foo. And» that’s wher»LI told him at that time that he
was beiﬁg placed under arrest. And someone placed handcuffs on him.” R. 46, 11. 17-25. |
Appellémt was charged for possession of the drugs and the weapon. Brown said he
learned that Melvin Cummings was a persoﬁ of interest in the Aiken County fnurder earliér.
that day. R. 46, 1 17 —.47; 1. 20. |
Brown reni'embered Deidre King or Deidre Miller returned to the scene in the North . .
Main Stréet yara where the two Taurus vehicles were located. Brown said she had some
outstanding arrest warrants against her, and Brown toid the manager of the rental car lot that
as soon as they finished processing the scene they would return the gfeen Taurus to him.
. Brown recalled: “At that time, a call was made fo Riéhland County Investigator Robert
Crane, and I asked him was he still at the office. And I asked him if he'would type a seérch
warra}rit for me.” R. 49, 11. 8-18. Brown identified the,§earch Wﬁﬁﬂllt tha;c Crane signed for

him. R. 50, 1. 13-15. Forty-five minutes to an hour later Crane returned with the search

! Miranda v. Arizona, 384 U.S. 436 (1966)
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warrant signed by the Magistrate, “and then we made entry into the residence.” R. 51, 1l. 2-
17.

Brown testified that crack cocainei was found in the master bedroom dresser drawer
“and some weapons were found in the cl»oset‘.” R. 51, 1. 20-24. Two other weapons were
found inside the residence and Brown remembered there appeared to be bidod on one of the
vrvx;éapon,s and blood on some tennis shoes inside the résidenc«_:. R 52,11. 2-14.

Brown said he toid then appellant: “If you don_’t tell us about the drugé” that he was ..
going to “chqrge you and jiodr wife with trafficking in crack cocaine and 'we'apoﬁs charges
because it was in the master bedroom.” Appellant stated: “Okay, I’il ‘c>1'airn'it.” Brown‘
Almaintai'ne.Ad- anotﬁéf investigator told appellant he could not just “claim it,” and then -
: ap‘pellantlst‘ated “that the drﬁgs found in the top dresser drawer and the guns found in the
pldset” belonged to him. R. 53, 1. 2-16. Brown reiterated on redirect examination that three
guﬁs were f&und 1n the .residen.ce' as alresulf éf the search warrant. R. 61, IL. 15-20.

' ~Investigator Crane acknowledged he drafted fhe search warrant for 5520 North Main
Sfreet oti September 15, 2008 as requested. Crane said he “ran” appeliant’s criminal history
and discovered appellaﬁt héd “at least twelve occasions for illegal naréoﬁcs,” and therefore
he swore out the search warrant affidavit before Jﬁdge .Cuff. Crane took the search warrant

' to 5520 North Main Stréet and éave it to 'Invéstigator Marcus Brown. R. 64, 1. 14 - 65, L

12. ) |

On Cfoss-examination Crane admitted the search warrant did not state who lived at
. 5520 North Main Street, nor did it contain any iﬁformation about appellant ever entering
that house. ' R.65,1.22 - 66, 1. 5. The fellowing occurred on cross—éxarrﬁnation of Crane:

Mr. Johnson: Is there ziny inforrﬁation about . confidential
informants saying that drugs are being sold out of

9



Mr. Crane:

Mr. Johnson:

Mr. Crane:

Mr. Johnson:

Mr. Crane:

Mr.J ohnson:

" Mr. Crane:

Mr. Johnson:

Mr. Crane:

, MTr. Johnson:

Mr Crane:

Mr. Johnson:

Mr. Crane: V

R.66,1.6-67,1 14.

5520 North Main Street or the presence of illegal
drugs within that location?

No. sir.

Was the Magistrate informed of any connection all
through that search warrant between Antonio Miller

or Ms. Miller and that location?

Just like the affidavit said, that Mr. Miller; the vehicle
he had rented, was at the residence, you know, in the
yard of the location. .

Is that what it says?

It says that the GPS tracking unit put the green
Taurus or the said vehicle at 5520 North Main Street.

Does it say that, or does it say to be in the 5520 Main
Street area?

Députiés responded and observed the said vehicle’
parked in front of the location, the incident location.

Where are you at?

I’m on the third line from the bottoirn, or second line
from the bottom. Deputies respond to location and
observed the said vehicle parked in front of the
incident location. And upon approaching the said
vehicle, deputies made contact with Mr. Miller.

Okay. And it séys nothing about Mr. Miller being
inside of the vehicle or being inside of the location,

"~ correct?

That’s correct.
Or Ms. Miller, or Deidre King, as she was known?

That’s correct.

10



Investigator Taima Jordan testified that appellant said he would claim the drugs and
weapor'ls‘ found inside the house. Jordan said he told appellant that “was not sufficient,” and
that that “he and his wife-both would be charged with those items.” In fhe face of this threat -
appellant admitted “they’re mine.” Appellant was then taken to headquarters where he

refused to provide a written statement conﬁfming his verbal admission of the contraband.

. R.77,11.9-24. -

Investigator Antony Branham remembered helping with the ‘Vsearch:. warrant and
finding a pair of counterfeit Nikes with blood on the inside. R. 84, 1. 12 — 85, 1. 14. Aiken
County Investigator Jack Sanders assisted in the search of the residence. He testified “the
tread pattern on these shoes looks similar to the ones we found on' the [Aiken County
Murder] scene.” R.95,1.6-97,1. 13.

Argument on Suppression

During the argument on suppression of the evidence, defense counsel noted there
was “no linkage between that crack cocaine and Fred Tucker’s house.” The judge observed
“the crack cocaine simply is a basis for getting a searéh warrant.” R. 110,124 - 111, 1. 5.
Defense Counsel Johnson argued the law required “a finding of probablevcaus‘e that some
evidence of a crime is located within that location.”

At no point on the search warrant affidavit or anywhere does it
say anybody lives at 5520 North Main. It doesn’t identify that as
anybody’s residence.

, It also doesn’t say anything about Mr. Miller or Ms. Miller
entering the green Taurus, which is the breach of trust vehicle, I
believe, where they found the suspected crack cocaine.

Now, if there’s no 1inkage to 5520, it’s impossible to see how a
Magistrate, without additional sworn testimony, could discover that

there’s probable cause to go into 5520 [they would] locate drugs or
some illegal substance or evidence of a crime.

11



R.111,1.22 -112;1. 10.

Défénse counsel further argued “the search warrant affidavit says nothing about
anybody going into 5520, coming out of 5520, or living there. And it’s irnpossible -- in my
Azrirgument, I would say it’s impossible to have that linkage that’s required fér Jjust basic
" probable cause.” R. 113, 11. 3-8. (emphasis added). Defense counsel also noted there was
‘no confidential informant saying that anybbdy was insidc the residence p? had contrabaﬁd
which would support a search Qmmt, and that “it’s just a bad search waﬁant, and basically
all the items should be excluded as a resglt.” R. 113, 11. 9-16.

Defense counsel also n(;ted that the report reﬂectéd Afken C;ountj) investigators
participate;z’ in the search where three guns and the shoes were discovered and there was no
probable cause to believe that fruit of that murder wOuldlb,e found.v inside a}nd because “they
didn’t get a Sbecial search warrant” for the items involving the rhufdcr scene, and they had

to be su;;pressed. R. 113, 1 3-114,1.8.
| The solicitor argued that appeilant was present in the yard with the rental car. The
p;qlice wanted to give the rental.qar back to “the »rightful owner, they found these drugs, and
| Athings procéeded from there.” R. 116, I1. 14-23. ”

B Defense counsel repeated the;e was no confidential iﬁformént prOvidirig iﬁformation
to the police and the state’s argument was simply if someone was “arre;ted and they're
near a car that hés drugs in it, well, you can go search that ﬁouse. And that’s basically
what théy 're arguing, because there’s nothing left. There’s nothing else in addition to the

affidavit.” R. 117,11, 1-24. (emphasis added).

12



The judge stated he believed the Magistrate had a substantial basis for concluding
probable cause existed to search the residence, and he denied the motion to suppress. R.
117? 1.25-118,1. 6.

Repeated trial objections to tné fruit of the search

The.defense would fepeutedly object to evidence of the shoes that were found inside -
the residence with blood on them, that the state’s enpert, SLED DNA analyst Stephanie
Stanley, testified Was a match to the decedent’s blood. ‘R.456,1.1- 464, 1.25. .

Tho defense Would also rei)eatedly o"bject.to the ﬁ'uits of the search, or any item
bearing any resemblance'to it. R.224,1. 11 -225, 1. 14 (reference to the ofaok cocaine); R. -
260, l.3-261,1 18 (photographs of 5520 North Main,Street)'; R. 278, 1L 2;14 (purported‘
paraphemg_lia found in the houoe); R. 291, 1. 14 — 293, 1. 9 (the shoes with the blood stain);
R.393,1.3-394,1. 17 (photographs and other evidenoe about the shoes): R. 477, 1 23 -
479, 1. 8 (gun ev1dence) R. 484 1L 1- 18 (gun ev1dence) R 490, 1. 6 — 491 1. 22 (gun
ev1dence) R.A493, 1 21 = 494 1. 23 (gun. ev1dence) R. 500 L 18 501,1. 8 (gun ev1dence)
R. 501 1. 16 -502,1. 11 (gun evidence); R. 505, 11. 16 25 (gun ev1dence)

Melvin Cummings was allowed to plead guilty to involuntary rnanslaughter; armed

.robbery, and possession of a weapon during-a violent crime for his role as the driver in the
death of the decedent. He rooeived a twenty ).f‘ear prison term even though ne was originally
charged with murder. R. 297,1.22-298,1.3. |

Cummings maintained he was involued in theA decedent’s murder in Aiken with

‘appellant, Marquise Redﬁeid, 'and- Ronald Grooms. "R. 298, 1. 25 - 299, 1. 4. Cmmnjngs
said he was living on Fanﬁeld Road in Columbia on Soptembor 15, .2008 while appellant

. was living on North Main Street at the time of the Aiken crime. R. 299, 1l..17-22.

13



Cummings said the mén began talking about the robbery of the decedent dfug déaler
' “a couple of months before it happened.” R. 299, 1. 23 - 300, 1. 1.
Over an objection, and a motion for a_mistrial,; Cummings claiined appellant said he
knew the decedent because they had done time in thg federal pﬁson system t;)g"ether.v R.
301,19 -303, 1. 21.

* Cummings said on the day of the robbery he parked in an Aiken cemetery and fell .
asléep. The other men, including appellant, were all dress'ed' iﬁ black, and returr‘led to the
green Taurus. They drove to the decedent’s house, and Cummings mair_ltai_neci that appellé;lt
knocked on the decedent’s door but no one answered. He claimed appeilant étateAd:‘.“W-e’re A
not going back empty-handed.” 'Cummirigs said thé éther men gét 6ut of the car,r‘and he
drove to a nearby neighbor"s house “Mrs. Jennifer’s héuse.” Cu_mmings Sgid }svhen he was
knocking on her'd(;or “I heard a shot.” R. 308, 1.16-3 1'1, L i3. |

Cummings maintained he saw cd-defenc}ant Gr‘ooms shodt out the baé_k windd;zv an.d”
Cummings cj:lé.imed: “I'went and got back in the car. And as I wé's pulli;;g off, Mrs. Glover .
came out the back door and flagged me dde. I backed ﬁp, got out of the car, and we ,
started talking about the cafs that was in her front yard. While me andher ‘was talking ébout
the cars that was in her yard we heard gunshots, me and Mrs Glover heard a gunshot. [
heard someone yell. 1didn’t know who was yelling or anything, but I héard someone yell. I
got in the car and I pulled off. I rode around for a little :while trying to ﬁgure out what was
goingon” R 308,116 -311,1.25. | |

‘ Cummings said he saw appellant, Redfield, and Grooms running through the bush‘e‘:s:
.and.the'y jumﬁéd into the green Taurus. Cummings claimed appellant’said: “Drive, drive,

mother fucker, drive, drive. So I pulled off, you know.” R. 312, 1. 1-14.

14



.
Cummings testified that he drove the men back to Columbia, and they went by the
Books A Million on Trenholm Road where his fiancé worked. R. 314,111 - 315, 1. 7.
- Once they left the book store, Cuammings got into his glrlfriend’s red Taurus and they V\'/‘ent
to lunch at Wendy’s. He said appellant a.nd’ the other men;.followed him in the green Ford
Taurus. Appellant told Cummings to come by his North Main house so he could g0 with
" himto retlnntherental car. R. 315,.1. 1-317,1 4. | |
) Cummings test1ﬁed while he was pulling into ‘the dr1veway at 5520 North Main
‘Street “Richland County pulled in behlnd me. Richland County pulled in behind me,
Miller, Redfield, and some other guy was sitting on the back pOrch.” Cummings said the‘
deputy asked him “Where was Antonio"Miller?” and asked for his ID. Cummings was then.
. arrested for dr1v1ng under suspens1on R 316 1.1-317,1.22.
Cummmgs mamtalned whlle he was talkmg with police, appellant got into the red

~ Taurus and the pohce officer later told h1rn they found a gun. Cummmgs protested that the

. gun did not belong to h1m He said appellant adm1tted puttmg the gun-in his red Taurus and

he sa1d appellant told the pohce “that the guns and the drugs and everythmg was hlS ” R.
318,119 320,119, |
* Cummings claimed the men had ‘targeted the decedent’s house for»a robbery and
drove by it Friday, S_aturday and Sunday before the Monday burglary and arrned robbery
* which ended in the decedent being murdered. R. 521, 11. 18-23. |
Narcotics agent Stephen Dauway and Marcus Brown essentially recounted their
suppression hearing testimony on ﬁhdihg the cocaine and a gun in the green Taurus and the

red Taurus, and obtaining a search wa_rrant for the re<1dence which re<ulted in the dlsr'overy
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* of three more weapons, the counterfeit shoes with the decedent’s blood on them, and more
narcotics. R. 1§6 -220; R. 224.
Discussion

The search warrant may only issue upon a ﬁnding of probably cause. State v.
Bellamy, 336 S.C. 140, 143, 519 S.E.2d 347, 348 (1999). The duty of the reviewihg court
" to ensure that the issuing Maglstrate had a substant1a1 basis upon which to conclude that

probably cause ex1sted State v. Adams, 291 S.C. 132, 352 S.E.2d 483 (1987). The

determmatlon by the Maglstrate is governed by the ‘totality of the circumstances test.”
State v. King, 349 S.C. 142, 148, 561 S.E.2d 640, 643 (Ct. App.v 2002),. citing State v. Jones,
342 S.C. 121, 53“6}'S.E..2d 675 (2000). | ‘

| In South Carolinet, search warrants.:may only be issued “upon affidavits sworn to
before the Magistrate .. . establishing the grounds for the warrant.” S.C. Code § 17-;13-'1'40

 (2003); See also, State v. McKnight, 291 S.C. 110, 352 S.E.2d 471 (1987). In this case it is

undiéputed the afﬁdavit‘was not supplemeﬁte'd by any oral testimony from investigator

_' Crane or 0therw15e See, e.g. State v. Sachs, 264 S. C 541,216 S.E.2d 501 (1975)

The affidavit must set forth partlcular facts of circumstances underlying the

existence of probable cause to allow the Magistrate to make an independent evaluation of

the matter. Franks v. Delaware, 438 U.S. 154 (1978).
| In this case, as seen, the defense argued that there was not a sufficient nexue found
between the drugs"or weapon found in the car in the yard of the residence, to show there was
probable cause o believe that drugs and weapons, or fruits of the Aiken murder would be .
found inside the residence. Further, the defense argued there was no shewing ing the

residence to appellant even if there was such a nexus between the weapons and drugs found
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in the car and the residence. Méreover, the affidavit and search warrant contained
conclusory statements that were‘ not supported by a showing of reliability.

. Mere conclﬁsbry statements which give the Magistrate no basis to make the
judgment of probable cause are insufficient. State v. Smith, 301 S.C. 371, 373, 392 S.E.2d
182, 183 (1990). In Smith, the Court held the affidavit defective because it contained no
-facts as to why the police believed Smith robbed the Master Host Inn. Réther the search
warrant afﬁdavit contained a conclusory statement that Smith had robbed the Inn. See, also,

. State v. Baccus, 367 S.C. 41, 52, 625 S.E.Zd 216, 222 (2006).

There must be a sufficient nexus, described in the affidavit, between the items to be

seized and the criminal behavior. State v. McGuinn, 268 S.C. 112, 232 S.E.2d 229 (1977).

- As defense counsel argued in this case, the state failed to demonstrate the reliability of any
information leading the Magistrate to make an independent determination that fruits of a

crime or drugs or weapons would be found inside the residence on North Main Street. See

State v. Johnson, 302 S.C. 243, 247-248, 395 S.E.2d 167, 169, 170 (1990); State v.-ge}mle,
' 373 S.C. 506, 514-516, 646 S.E.2d 171, 174-176 (Ct. App. 2007). -

S In éum, the affidavit did not reveal probable cause to bélieve that ;zveapOns, drugs, or
fruité of the Aiken'murder would be found inside the residence even if it Waé tiéd to
appellant. Further, there was no proof of the reliability of the scant information that was
provided. Moreover, the affidavit and search warrant were defective because they were
grounded in conclusory language. The .evidence seized from the North Main Street

residence should have been suppressed. See Wong Sun v. United States, 371 U.S. 471

(1963). Finally, defense counsel also correctly argued under Article I, § 10 of tﬁe State

Constitution that appellant had the right to privacy under the State Constitution that went
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above the protections provided by the Fourth Amendment to the United States Constitution.

See State v. Forrester, 343 S.C. 637, 541 S.E.2d 837 (2001).

The evidence in this case shows that the Aiken County investigétqrs-%ere at the
scene of the search. This was merely a fishing expedition for fruits of the Aiken County |
murder. The search and seizure‘ in this case was unreasonable under thé Fourth Amendmenf
to the United States Constitution for all of the reasons argued above. It independently
violated appellant’s right to privacy ﬁnder the State Constitution. See Article I, § 10, South |

Carolina Constitution.
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2.

Appellant’s thirty year sentence for kidnapping should be vacated in the interests of

judicial economy since that sentence was improper where appellant was also sentence for

murder.
Relevant Facts

As'seen, appellant was sentenced to life imprisonment for murder and. thirty years
imprisonment for kidnapping.
Discuésion |

It is erfor to sentence a defeﬁdant for the kidnapbing. of a victim when he is also :
convicted of murdéring the victirﬁ, and aﬁy' sén'ten;:e for kidnapping of the victim should‘be

vacated with those circumstances. See State v. Vick, 384 S.C. 189, 682 S.E.2d 275 (2009).

In Sfcate v. Vick, the Court noted that our Supreme Court in State v. Johnston, 333 S.C. 459,
©510.S.E.2d 423 (1999) had granted relief and vacated a s‘entence~ abvsentf objéctic')n to "the
sentence at they trial level. ThlS Cégrt- in State v. Vick also said in the interest ‘.of judj}ci‘al
economy it v&ould vacate the sentence for kidnapping since forciﬁé a defendant to ﬁle‘ an
applicgtion_ for post-,cgnviction relief, and go through PCR, where it was f;)regone
: conclusion the kidnapping sentence would be vacated was a waste vofv judicial resoﬁrces. :
The same.isv t;rue here and appellant’s kidnapping conviction and sentence shoﬁld be

vacated.
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CONCLUSION

By reason of the foregoing arguments, appellant’s convictions should be reversed
and this case remanded to the Richland County Court of General Sessions for a new trial.
-Appellant’s sentence for kidnapping should also be vacated.

Respectfully submitted,

)
K £
RObert M. Dudek A
Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 24th day of February, 2014.
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