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| ' STATEMENT OF ISSUE IN REPLY

The inevitable discovery doctrine does not apply where the officer would not have been in
a position to discover Appellant’s identity and the outstanding warrants on Appellant
absent the illegal search and seizure of Appellant. :



-ARGUMENT IN REPLY:

The inevitable discovery doctrine does not apply where the officer would ndf have |
been in a position to discover Appellant’s identity and the outstandmg warrants on
Appellant absent the illegal search and seizure of Appellant : '
In its Respondent’s Brief, the State argues that even if the search and seizure of :
Appellant Darrell Lee Birch violated the Fourth Amendment, the drug evidence would have
been inevitably discovered during a search incident to Birch’s arrest since he had some

outstanding warrants. .

-The ‘exclusionary rule exists to deter police misconduct and constitutional violations.

§e;é Nix v. Will‘iéms, 467 U.S. 431, 442-43 (1984) Despite}the iliegaiity of search, “IIf thé‘
prosecution can esf[ablisI; by a prepondera'ncé of fhe evider}ce that the infofmation ultirhately _
_or inevitably wpuld have been discovered by lawful rﬁeans ... then thé deteﬁence rationale
has so little 'bésié that the evidence should be Teceived.” lcl at'444?; Theyefore; oﬁce it 1s
determined that the evideﬁcé wés illegally sei;éd, the burden shifts to the Staté to prove-th'at o
an exception to thé exclusionary rule aﬁplies. If ‘tile State fails to meet its evidentiary burden
then the evidence must be suppressed. - |
Here, the inevitable discovery do;:trine does not apply. | Officer Grice only
discovered Birch’s ideﬁtity and that‘there was an‘outstanding} warrant for his arrest after the
illegal search and seizure. Ofﬁcer Gricél_ testified that When he enter_éd Byron Horne’sr
residence, there was an individual in the front room wearing a ball‘Acap, lcoat, and jeans'; At
this point, Officer Grice did not knqw the ide:ntity of this ind_ividual. Ofﬁcér Grice claimed -
' that the individual had his left hand in his pants pocket and that Officer Grice told the.

individual several times to remove his hand. - Officer Grice said that when the individual



refused to remove his hand from his pocket, Officer Grice “forcibly removed his hand and -
‘ 'when [hej did an object fell out on the ﬂoor.f’ R. 86,1.11 -87,1. 8.

After this con‘_cainer, which later wag discovered to.contain crack»rcocaine, fell on the
floor, Officer Grice then removed the ’individ‘ual’s ball cap and.sai.d'h.e recognized the -
individual as Darrell Birch and knew that the Marion Céunty Cdmbined Drug Unit for. ‘
‘lgoking for Birch‘. R. 88, 1. 1-8. | |

A But fé; this illegal seérch‘ and seiiufé, Officer Grice Would ﬁbt have knoWn that. the
person standing in Horne’s house and minding his own business had Voutsténding Wanants
on hi'm.: But for this illegal search and seizure, Officer Grice would not iiave known that this
ihdividual was the person for who‘r.n the Drug Unit was lool%jﬁg. But, for'this jlieéal search -

‘andA‘seizure, Officer Grice Would not have had an independent and 1aW1§ui reason '.for
searchin;g Birch’; I;erso'm Th¢ only reason Ofﬁcei,_Grice lgérned that‘the péfsoﬂ in H(;mefs‘
house \z;las Birch was because Of.ﬁcerr Gf‘i-cc illegally yapkéél‘Birch’s left hahdv‘ out of his B
pocket and fthen illegally pﬁlled B_i;ch’sbéll cap off his head to réveall his ‘identity after a

container fell to the floor from Birch’s pockét. :

In Stai_é v. Moralez, 300 P.3d 1090, 1094 (Kan. 2013), the Supreme Couﬁ of Kansas |
heldr‘;hat law enfofcerhentfs discovery of the de,fe'ndaﬁt’sv out{staﬁdinéarrest Wanant "‘did ﬁot
éufﬁciéntly purgefhe taint of his unlawful détentioh.” In thét (.:ase,' duriﬁg what began as é
.voluntary encounter, two law enforcement officers retainledithe defendant’s.. identiﬁcation<
and detained him while conducting a warrants check, ail without any reasonabié suspicion
of griminal activity. - After discovering an outstanding v_&arfant for thé ée'fendantv, the

officers arrested him and seized marijuana from his pocket. The defendant was charged with



felony possession of marijuana. The trial court denied the defendant’s motion to suppress
the marijuana as the fruit of an unlawful detention. Id.
- The Kansas Supreme Court, in reversing the trial court’s suppression ruling and the
" defendant’s conviction, observed the following with respect to the discovery of outstanding
warrants during a defendant’s unlawful detention:
~ Stated more succinctly, the preceding unlawful detention does not tamt the
lawful arrest on the outstanding warrant, nor does it prevént the officer
from conducting a safety search pursuant to that arrest; but it does taint
any evidence discovered during the unlawful detention or during a search
- mczdent 1o the lawful arrest. :
Were it -otherwise, law enforcement officers could ‘rahdomlyv stop and
detain citizens, request identification, and run warrants checks despite the
lack of any reasonable-suspicion to support the detention, knowing that if
the detention leads to discovery of an outstanding arrest warrant, any
“evidence discovered in the subsequent séarch will be admissible against
the defendant in a criminal proceeding unrelated to the lawful arrest. - -
- 1d. at 1102 (emphasis added).
In Birch’s case, the unlawful seizure of Birch by Officer Grice and Officer Grice’s ;
forcible removal of Birch’s hand from his pocket and cap fror'nnhis,head‘t'aints the evidence .
discovered after Officer Grice realized the seized individual was Birch and that there were
outstanding warrants out on Birch. Officer Grice would not have been in a position to learn
that Birch was an individual wanted on outstanding warrants absent the illegal search and

seizure of Birch. The inevitable discovery doctrine therefore does not apply, and the

evidence seized as é result the unlawful search should .be suppréssed and Birch’s

‘convictions ’b‘ased on that evidence reversed.  See State v. Grayson, 336 S.W.3d 138, .
150-51 (Mo. 2011) (concluding officer's discovery of arrést warrant did rio‘p attenuafe
taint of unlawful stop, and neither independent source doctrine nor iﬁévitaﬁle‘ discbve_ry
applied); State v. Dixon, 218 S.W.3d 14 (Mo. Ct. App. 2007) (hdlding evidence must be

6



excluded when officer learned of a warrant prior to actually effectuating the arrest, when

the officer would not have been in a position to do so absent the illegal seizure of the

defendant); State v. Topanotes, 76 P.3d >1159, 1163—64 (Utah 2003) (observing fact or-
likelihood that makes discovery inevitable must arise from circumstances other than .

those disclosed by illegal search itself).



CONCLUSION

For the reasons set forth herein and in Appellant Darrell .Lee Birch’s Appellant’s |
Brief, Appéllént respectfully requests that the evidence seized in violation of the Fourth
Amendment be suppreséed and his'conviqtions re.versed. Altemati{/ely, Appeilant requests
. that his convictions be reversed and the case be remaﬁded for a new trial.

- Respecttully submitted,

- Carmen V. Ganjehsani
.Appellate Defender

ATTORNEY FOR APPELLANT

“This 6® day of March, 2014.
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