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STATEMENT OF ISSUE ‘ON APPEAL
Did the trial court abuse itédiscrction by allowing a witness to tesﬁfy as an expert
regarding info_nnatioﬁ that was well within the re'alm of lay knowledge when such testimony
was highiy "prejulc,'licial to Appellant and imér‘opérly bolstg_red Athé', | minor bomplainaﬁtg’

credibility in a sexual Aabuse case against ‘Appellant ‘Wwhere the minor complainélnts,"

credibility was the cfitical_determination in the case?



STATEMENT OF THE CASE

s

A Pickens County Grand Jury indicted Appellant at ,th¢ November 20, 2012 term of
General Sessions for (;riminal sexual conduct with a minor in the first degree, three counts of
lewd act upon a child, and three counts of sexual gxploitation of a minor in the ﬁrst degree.
R. 389 —R. 402.. His case was called to trial on November 26, 2012 before the Honorab'le
G. Ed§vérd Welrriak_er, and ajury. Steven Alexander reﬁresentea Appéllant. Brandi Hinton
and Jenny Barwick were t};e Assistant Solicitors. R. L | |

At the conclusion of the trial on Nbvember 28, 2012, the jury fophd Appellant guilty

=5 of all seven counts. R. 383, 1. 25 — 384, 1. 18. Judge Welmaker sentenced Appellant to one

‘hundrecii seventy-six months for criminai‘ sexuai conduct with a minor in the first gl,egree, ohe

' hlindr'é"d tWeﬁty-eight months consecutive for oné'count of lewd act upon-a child, fifty-five
"rhonths" consecﬁtiye for one count of éexual exploitation‘ of a minor in fhe ﬁr'st degree, ﬁﬁy-
‘five months péncurrent "for each of the two remaining counts of ‘seXu’al explditafion of é
minor in the first degree, and one Ahund‘red'twenty-'eight months' concurrent for each of thé
remaining two clolunmts of lewd act upér}:é élﬁld. R 386, , 1. ‘13 -387, 1. 13 |

This appeéfl follows.



ARGUMENT

~ The trial court abused its discretion by allowing a witness to testify as an expert

regarding information that was well within the realm of lay knowledge when such testimony

was highly prejudicial to Appellant and improperly bolstered the minor complainants’

credibility in.a sexual abuse case against Anpellant where the minor complainants’
_ credibility was the critical determination in the case.

- Relevant Faets -

Older Brother age ten to twelve, and Younger Brother, age eight to ten, alleged

' Appellant age nineteen to twenty-one, who was their sister’s boyfriend sexually abused

o them. Appellant,-Older Brother, Younger Brother, their sister, and the children’s mother

and step-father were living in a two bedroom mobile home in Central, South Carolina. R.
129; 1. 5-13;.R. 249, 1. 17-19. Their sister was sixteen and‘pregn{ant with Appellant’s
child when the alleged abuse began R. 251 1. 4-12. | | |

The testimony revealed that the1r mother was neglectful and uninvolved in her
ehildren’s lives, usually us1ng methamphetamines in her bedroom and disanpearing for
- signiticant periods of time. R. 48 11. 3-7; R. 129, 11. 14-24; R. 249 1. 6-14. Their step-
father was both verbally and physrcally abusive and also used methamphetamines. R. 86,
1I. 12- 13 R 130,120 - 131, 1. 21; R. 249, 1. 20 — 250 1. 13. It was clear from the record
that there was little to no adult supervrsion in the home

Older Brother testiﬁed that the alleged abuse started just after his tenth birthday,
which was September 6, 2003. R. 87, 11. 3-11. He and Appellant “became really cool
friends.” R. 51, 1. 4-7. They had inside jokes, made up pretend games, and wrestled.

When they wrestled, Appellant “would get kind of handsy” and touch or graze areas



where it was improper. R.l 51, 110~ 52, 1. 2. Younger Brother would also wrestle with
them. R. 52, 11. 3-4.

Appellant, Older Brother, and Younger Brother would also plaiy truth or dare. The
only rule to the gome was that they could not tell anyone or.the person who told would be
blamed. R. 56, 1. 22 — 57-, 1. 6. The first time they played Older Brother was ten and
Younger Brother was eight. Older Brotlier claimed Appellant dared the boys to compare
 the size of their penises. R. 59, 11. 3-6; R 57, 11. 7-25. After their penises became erect,
Appellant used his ﬁnger to measure the lengtli. |

Older Brother testified that this improper behavior progressed to sexual
intercourse. R. 59, 11. 19-20. Appellant and Qlder Brother began to take “military
~ showers,” which allegedly Appellant eirplained.to him were “very‘:common in the Army”
and involved soldiers,;hovv'ering very quickly ‘nnd helping each other wash. R. 61, 1. 11 —
62,1. 3. The first time Appellant and Older Brother took a “military shower” Older-
Brother was ten. R. 62, ll 9-‘13. Appellant “got me to perform oral sex on him. And then
- proceeded to do oral sex on me.” R. 64, 11. 1-11. Older Brother alleged Appellant also
anally penetrated him with Appellant’s finger and penis causing him to bleed. R. 64, 1. 12.
—65, 1. 25. Older Brother claimed that Appellatnt also took ;‘military showers” with
Younger Brother. R. 66, ll. 9-13.

' iThe other main allegation involving sex occurred in the bedroom. Older Brother
testified that Appellant would come into his bedroom at night, fondle him under the
covers,l and perform oral sex on him and he would perform oral sex on Appellant. R. 69,

1.24-70,1.5.



Older Brother also alleged that he witnessed Appellant encourage Minor F riend,
who was the ten year old daughter of his mother’s friend, engage in sexual acts. Minor
" Friend would come over to their mobile ’home so that his mother could babysit her.
However, his mother did not actually babysit .l\/linor Friend. R. 75, 1. 18 — 76, 1. 14.
Instead, Older Brother, Younger Brother, Minor Friend, and Appellant would play games, -
including truth or dare. R. 77, ll 10-14. Older Brother claimed that on one occasion, |
Appellant dared Younger Brother' to anally penetrate -Minor Friend in the batbroomL R.
77,1.15 - 7E~§, 1. 10. Older Brother watched the incident through the bathroom doorway
‘and testified that Appellant asSistedeounger Brother by positioning him‘correctly. R.78,
L14- 79, L 1L Older Brother also claimed that Appellant dared him and l\/linor Friend to
“d‘ry'hump each other on the couch.” Older Brother and Minor Friend laid on top of each
other in their underwear and pelvrc thrusted while Appellant grabbed M1nor Friend’s
' breasts and ran his hands all over the rest of her. R 79 l.12— 80 L 6 |

- Older Brother testified that the last time Appellant molested him was on
Christmas Day when he was twelve. On th1s occasron Appellant allegedly attempted to
.put his hand down Older Brother’s pants wh1le Older Brother was. playmg outsrde but
‘Older Brother refused and ran away. This day was the last time that Appellant was
around Older Brother’s family. R. 81,1982, 1.25; R. 83, I 10-14. Older Brother did
- not tell anyone what was happening to him because he was scared and.ernbarrassed and
thought he would get in trouble. R. 83, 11. 1-9.

Older Brother event_ually disclosed the alleged abuse in May 2009 when he was
fifteen years old, several years ,after he-stated the aileged abuse had stopped. He testified

that he realized he needed to disclose after having a conversation with a girl on the school



bus. R. 83, ll. 18-21. The contents of that conversation w?:re excluded by the trial court.
R.32,11. 6-18. He told the School Resource Officer (SRO) at his high school who then
notified the Pickens County Sheriff’s Office. R. 83,1. 15 -84, 1. 8; R. 85,1. 24 - 86, 1. 7.
Older Brother gave a single written statement to law enforcement. It was not as detailed
as his testimony at trial. SeeR. 122,1.13-124,1. 8.

" Younger Brother corroborated most of Older Brother’s testimony. He was eight
when the sexual abuse started. R. 135, 11. 12-13. He testified that Appellant was his
sister’s boyfriend at the time and that ‘%I was trying té make friends with him because I-
didn’t have many friends.” R. 132, 1. 15 - 133, .1. 4. Younger Brother staféd he would
wrestle with Appellanf and play truth or dare. Like Older Brother, he also testified that
tfuth or dare eventually progressed into sexual abuse and that Appellant told them not to
tell anyone or whoever told would be blamed. R. 134,1. 7 —'136, L.7. Younger Brott}er
also allegedly took “military showers,” in wl.lich Appellant would éhowef with him and
touch his penis. R. 136, 11. 8-}4; R.137,1.16 - 138, 1-: 11. Younger Brotﬁer Witneséed
Appellant come into the boys’ bedroom at night and crawl into bed with Older Brother. .
R.141, 1. 2-25. |

Younger Brother testified he specifically remembered a game of truth or dare
when Minor Friend played with him, Ar)pellant, and Older Brotiler. R. 143,.1. 21-144,1. -
1. Appellant allegedly dared him to anally penetrate Minor Friend in the bétilroom and,
with Appellant’s assistance and gﬁidance, He did so. R. 144, 1. 7 — 145, 1. 23.

Younger Brother explained he was contacted by law enforcement in May 2009
" when he was in the seventh grade to give a statement after Older Brother disclosed what

. allegedly happened to him, but Younger Brother refused. In July 2009, Younger Brother



eventually gave a statement describing the alleged sexual abuséﬁ committed by Appellant
after Older Brother oo_nvinced him it was the right thing to do. R. 146, 15— 147, 1. l, R.
280,1.1-281,1.7. | |
| Younger Brother s statement was seven sentences long and did not 1nclude a lot
of detail R. 161, 11. 4-16. He alleged in his statement that Appellant made h1m Older

Brother and Minor Friend “do stuff,” spec1ﬁcally Appellant made Younger Brother

. anally penetrate ManI‘ Fr1end and made Older Brother and Younger Brother compare

penis sizes. R. 161, 1L 9-l3.’His‘statement also stated that Appellant made him take
showers with him and _smoke marijuana with him. R 161,11.13-15. Younger Brother’s
.testimony _at trial, on the other hand, vt/as ve‘ry‘detailed and specific. Younger Brother
testiﬁecl that he did not discl'ose earlier be‘eause he was embarrassed. R: 146, 11. 16-l9. |
Minor 'F_r,i'end was the last complainant to testify. She testiﬁed that Older Brother_ o
- and Younger Broth'er: were her “childhood best friends” ‘and that she often went over to
‘ their house 50 that their mother could habysit her-.‘ R. 1.63 .21~ 164 120 Minor Friend
| claimed she was sexually abused by Appellant in the living toom and bathroom of the
. family S mobile home on two occas1ons R. 167, 1. 20 - 168 l 6.
‘ On the ﬁrst occasion, Mmor Friend testiﬁed Appellant told Older Brother‘to go
‘- into a-different room. She thought Older Brother was in trouble but she could hear h1m
,crying and tellmg Appellant “No.” When Older Brother-came out of the room, his 'face
- was red and he would not talk. R. 168, 11. 12-25. On that same occasion, Minor Friend
testiﬁed that Appellant made Older Brother and Younger Brother touch each other’s

penis over their clothing during a game of truth or dare. R.169,1.1-170, 1. 12.



On the second occasion of alleged abuse, Minor Friend claimed Appellant dared
Older Brother to “dry hump me.” While Older Brother was dry humping her, Appellant
kissed her, touched her hair, and grabbed her“boob.” Appellant also attempted to probe
his penis into her mouth. R. 170, 1. 13 — 172, 1. 10. During that same game of truth or
dare, Minor hriend alleged Appellant made Younger Brother anally penetrate Minor
Friend with h1s penis in the bathroom. Younger Brother did so with Appellant s
assistance. R. 172, l 9-173,1.2,
Minor Friend testified that after this second occasion of abuse she told her mother
that she never wanted to go back. She never saw .Older Brother, Younger l3rother vor
.,_Appellant again. R 174 1. 7-16; R. 175,1. 25 - 176 1. 7. Minor Friend was eventually
.contaCted by the police about the alleged abuse after Older'Brother disclosed. R. 174, l.
24 — 175 1. 5. She gave the pol1ce two written statements, taken more than a year apart. R
o “l 88 1. 15-16: R 198, L. 22 199, l 20 ‘Minor Friend testified that she never told anyone -
about the alleged abuse before the pohce contacted her because she felt that it was her
fault that it happened that people would get mad at herz and because it made her feel
“gross.” R. 175 1. 6 18 |
'. Defense counsel cross-examined l\/linor Friend about the signiﬁcant discrepancies
between her two statements and her testimony at trial. R. 199, 1. 24 — 202,'1. 2. Minor
Friend testified that the more she talked about it the more she could':'remember. R. 200, 0.
11. It also came to light during Minor Friend’s testimony that she had talked to law |
enforcement in December 2004, several months after the alleged sexual abuse in this case

took place, about an unrelated complaint of sexual abuse. Minor Friend failed to disclose

the alleged abuse regarding Appellant at that time. She explained that she did not disclose
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the alleged abuse involiling Appellant in December 2004 because the ofﬁcer “didn’t ask’
mé.?’ R.203,1. 18 —204, 1. 21; R. 245, l.v 18 - 246, 1. 24. | |

- There was absolutely no physical evidence of sexual abuse presented by the state.
Expe;t Shauna Galloway-Williams |

Dgring the‘l\)eginnir'lg of trial, the stafe informed the court it would seek to‘ enter

Shauna Gallowa’y-Willia;ﬁs as an expért in Vcounseling sexually a{Jused chi‘l‘dren_v and their’
families for the purpose of eXplainiﬁg idelayed disglosures, partial ‘disclosures, and
physical symptéms victims -experience, along with how knowing someone aﬁd being '
close with someone could affect the disclosure process. R. 11, 11. w7-22.‘ Defense counsel
strongly objected to hér testifnony thrOughéi;t the coﬁfsé of the't'rial; He argued 1‘3retrial:

And she may not directly comment on these
witnesses’ specific testimony, but her testifying as
to every single one of those things that Ms. Barwick -
just listed, all it’s going to do is go directly to
commenting on their credibility, to bolster their
testimony that there’s a late disclosure for these
reasons. And in'this case, we have a late disclosure.
Five years, or four or five years late disclosure.
Partial disclosures, they’ve apparently got — the
testimony is going to be greatly more detailed than -
their written statements, which were given three
years ago . ..

- All of that does nothing but tell the jury,
you should believe these witnesses because of
these reasons. And I would further say that her
testimony is not necessary. I mean, you need expert
—'expert testimony can be used, [ believe, in the
case law or I think it’s under Rule 702, to help the
jury determine a fact at issue based on their
specialized knowledge, experience, skill,.and it’s
necessary in cases where it falls outside the realm of
ordinary lay knowledge. I mean, these are not
outside any lay knowledge. It’s certainly, you
know, things that is not openly discussed in public
.or anything or even in privacy, but we don’t need -

-
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an expert to help the jury determine, you know,
any particular reason why there would be a delay

- in disclosure. They can hear the witnesses
themselves and make that determination. That’s for
the jury to determme on their credibility.

R 12, l 3-13;1. 4 (emphas1s added)
Due to defense counsel’s objection the court required. the state proffer Galloway-

Williams’ testimony. R. 210, 11. 8-15. After she testiﬁed_ in carnera, defense counsel again

objected to-her being permitted to testify. His arguments were similar to his arguments" :

made pretrial. He had four main points: (1) Galloway Williams had no direct knowledge "

of the case and did not 1nterv1ew the children (2) the main purpose of her testimony isto

’bolster the complainants credibility; (3) under Rule 702 SCRE and Watson v. Ford

. Motor.Co. Co 389 S C 434,699 S.E.2d 169 (2010) the subJect matter d1d not fall out51de

. the realm of ordinary lay knowledge requiring an expert to testify, and (4) the probative -

value of her testimony is substantially outwe1ghed by the prejudicial effect. R.:239,1. 5=

241,124,

The trial court determined Gallouilay-Williams’ te"sti‘mo’n'y' Was relevant and would

ass1st the trier of fact, consequently ruling that she would be permitted to testify asan

expert in “child abuse dynamics and disclosure ” R. 243, 11 2 -16.
In the l’resence of the Jury
Shauna Galloway-Williarns is the executive director of the Julie Valentine Center,
“a child abuse and recovery center.” She testified that she is responsihle for the overall
adniinistration of the agency and the clinical oversightl of all their programs. She also |
conducts clinical services including forensic interviews and groupcounseling. She is a -

licensed professional counselor in the state of South Carolina and has a Master’s Degree

12



in counseling and a Bachelor’s Degree in psychology. R. 301,1. 9 — 302, L. 8 The vast
majority of her training was specifically related to child abuse and sexual assault. She
completed over-one hundred and forty hour_s of skills-based training in the area of
“forensic interviewing and has been working in the field for over eleven years. R. 302, 1L
9-21.
" The court qualified Galloway-Wilhams as an expertin_ “child abuse dynamics and
. disclosure” subject to de‘fensev connsel’s objectihn. R.. 303, 1L 6-10. ~
Galloway-Williams testified that she had never met with Older Brether, Younger -
‘Brother, or Minor ‘Friend and that she had not been provided with-any of the'incident .
reports. Her only knewledge about the case came from discussions Vt’ithiti’le Solieitor’s :
Office. R. 304, L 11-20.
Gallgway;Willrams explained to the jury that a.delayed disclosure:is a disclosnre -
- Athat dees no.t happen directly after the abuse has occurred, but rather after some delay. R.
304, 1. 21 -305, 1. 3.‘She testified that most child,sexnal abuse cases invelve delayed
drsclosures with research mdlcatlng somewhere between seventy and etghty percent of
 children are delayed in d1sclos1ng abuse often not until adulthood R. 305, 11. 4- 8
Galloway-Wllhams explained further that the number one reason given by children or
adults for delaymg disclosure is fear: fear of the perpetrator, including direct and 1nd1rect
threats and fear of the consequences of dlsclosmg The perpetrator may be someone who
the chil_d loves and trusts and that may make it harder for the child to disclose. R. 305, 1L
11-25. Another reason for delayed disclosure is the fact that younger children may not
know what is happening to them is wrong or they may not have the language to\express

o what has happened to them. R. 306, 11. 2-14.

13



T

Galloway;Williams exblained to the jury “grooming” and “test touching.”
“Grooming” is preparing a child to be abused by giving a child gifts or special attentiog.
It essentially helps build trust and a relationship with the child. R."306, 1. 15— 307, ’1. 1.
~ “Test touching” is when a perpetrator moves t;rom arhbiguqus touching to more specific.
7 touching. An ébuser may start out by “touching a child’s butt or pinching” the child to
see how the child will react. R. 307, IL. 2-9, |

"_Galll‘dway-Wil_liams claimed research showed that most ci;ildren do not
’pﬁrposefully or intentionally disclose. Children do not ﬁsuglly make a conscious decision

to tell someone whAe-1t happened. Iﬁstead, most disciosﬁreé are accidentél and the result of
éul adult rioticing the child display unusual beﬁavior or the child rééponding toan adult,
asking them questioﬁs. R. 307,1.23 - 308, 1. 11. Also, “An event could trigger a »c.hi-ld t9’
say something.” R. 308, 11. 8-9. - | . B -

o Gallovway-W'illian.ls next discussed parti'éﬂ disclosures. She explained that

= :di”scl'()sﬁre is a process and that one cannot éxpect a child to tell every single detail from

the béginning becéuse’ the chilci niay not know what details interviewers, family
" members, or la§v enforcement need to know; She te‘st-iﬁed‘thatzd\(/zar time, one wouyld o
‘ expect to get addiﬁoﬁal ‘detail‘s or »m;re inforfnation about the abpse and that it’s ‘r-arg to
g:ét a fu11 -disclosure‘the first time a child discloses. R.312,11. 8-11. |

~ The expert went on further to explain that hav.ing a close and tfusting‘ relatio:n‘ship
with the perpetrator can have é “very strong impact on whetﬁer tha-t‘ child feels like they
can tell'or« not.” The child usually does not want to end the relationship or frigﬁdship With

the perpetrator if it is.someone they love and trust. Children will sometimes “tolerate the

abuse to maintain that relationship.” R. 314, 1. 1 - 315, 1. 5.

14



Galloway-Williams’ in-camera testimony was essentially the same as her
testimony in front of the jursl. See R. 210, 1. 14 —238, 1. 25.
State’s Closing Statement |

‘ The Assistant Solicitor thoroughly discussed Ms. Galloway-Williams’ testimony

- throughout her closing statement constantly using it to explain all three complainant’s
" behavior and bolstér théir testimony. For example, Older ‘BrotherApurposefully diéclosed
after having a C(;nversation on the bus with another girl, which was a “triggering event.”
" Younger Brother aﬁd Minor Frignd only disclosed after being questioned by law
~enforcement, which was an “accidental disclosure.”

l"'Fhe soliéitb’r explainéd, “There’s certainly delayed disclosure. These‘ evenfs t_ook
place between 2004 and 2006, and they didn’t tell until 2009.” She reviewed the reasons
stated by GallowayeWilliémS for delayed disclosure and ihdicated that many of thesg:
reasons were present among the complainants, speciﬁcally that Appellant was théir_ -
friend. They l.ovAecll and truétéc_l Appellant who gave thcfri" special attention when rib 0£her
' 'édults,ih the ‘ho>me would and they likely feit feaf in losing,; ;hat relatiohship. R. 349, 1 19
~350,1.5. o

The solicitor went on ﬁ;rther to discuss “test touching” and how the cofnplainants |
iestiﬁed they would wrestle with Appellaﬁt who would touch them iﬁappropriately. R.
350, 11. 6-14. She tall;ed about ,partial disglosﬁres a1)1d how .children do not give all the
de‘tails during the first disclosure which is what happened in this casé as all fhree
complainants’ testimony was more detaileci than their initial written statements. R 350,
1. 15-22. “Aﬁd that’s exactly what Shauna said. With kids, if you don’t ask the right

questions, they don’t know what to tell you.” R. 351, 11. 1-3.

15



The Assistant Solicitor concluded that Appellant should be found guilty beyond a
reasonable doubt on all counts. R. 352, 11. 12-19. |
Discuséion |

Our Supreme Court recently reviewed | fhe “distinct roles and | separate
responsibilities” of the jury and trial judges. The triai judge “serves as the gatekeeper” .

- and decides what eyidence is admissible under the Rules of Evidence. After the trial

»

- judge rules, the jurofs “decide how much weight the evidence deserves.” Watson, 389
‘S.C. at 445, 699 S.E.2d at 174-175. The Court specified the foHowing three-prong test for
expert festimony:

[E]xpert testimony receives additional scrutiny relative to
other evidentiary decisions. Specifically, in executing its
gatekeeping duties, the trial court must make three key
preliminary findings which are fundamental to Rule 702 .
“before the jury may consider expert testimony. First, the
trial court must find that the subject matter is beyond the
“ordinary knowledge of the jury, thus requiring an expert to.
explain the matter to thé jury. Next, while the expert need
not be a specialist in the particular branch of the field, the

~ trial court must find that the proffered expert has indeed
acquired the requisite knowledge and skill to qualify as an -
expert in the particular subject matter. -Finally, the trial
court must evaluate the substance of the testimony and
-determine whether it is reliable. '

- Id. at 446, 699 S.E.2d 1g9, 175 (internal citations omitted).

| The first prong of the three-prong test Ain Watson was clearly not met in this case.
As defense counsq} argged at trial, “[T}his is not outside the realm of drdinary lay
knowledge . . .- the jury can make the‘ir own determination based on the witnesses’ own
testimony. They’ve testified already as to why they d'elayed in-disclosure, why they
didn’t report it, why they reported it when they did. And so the jury can already make -
- that decision based on what they’ve heard. They don’t need an expert to come on the

16



stand and help them resolve why they would dé that.” R. 241, 11. 2-10; see also R. 240, 1.
14 -241,1. 2. |
Defense counsel’s assertions at trial were correct. The complainants had
thprqughly explained their actions and thoughts to the jury. No eXpeﬁ knowledge or
opinions were required for the jury to underétand of make its own determination as to
wﬁy the complainant’s were df_:layed in disélosing and what caused them to eventually
* disclose. The complainants testified they were embarr;clssed, afraid to disqlose; or Blamcd
themselves. A juror can understand that a victim of sexual abuse may not c{ilslc-:lose |
immediéltely because of fear, erﬁbarrassment, or an irrational desire to blame gh?l}lselyés.
A jqro? can also 'under'stand that it is possible the mére 'one-discusses a past exﬁe;ieﬁc'e ‘
the more details one rﬁay pro;/ide, especially when beihg asked speciﬁé questidﬁs. The
jury.did not need expert- testimony to explain this subject matter as it did not ‘_involv'e“
scientific, technical, or othef specialized knowledge. See Rule 702, SCRE. Thereforé, the
tria] judge abused his discretion by allowing Gallowéy-Williamé to testify as an expert. »

- “The label of expert should be jealously guarded by the coﬁrt énd never loosely -

bandied about.” State v. Kromah, 401 S.C. 340, 357, 737 S.E.2d 490,,499’(2013). As our
Supréme Court noted in _KM}, “although an expert’s testimony theoretically is to be

. given no more weight by a jury than any other witness, it is an ineséapable fact fhat jurofs :
can.have a tendency to attach more significance to the testimony of experts.’f IQ This

" likely occurred ‘in this case for there is a reasonable probability that the jufyi tréatea
Galloway-Williams® testimony with more significance because thé court qualified hef .as

an expert in “child abuse dynamics and disclosure.”
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" The only purpose of Galloway-Williams’ testimony was to improperly bolster the
complainants’ testimony. The South Carolina Court of Appeals has .recen'tly held that it is -

improp'er for a witness to bolster the testimony of other wltriesses State v. McKerley, 397

S C. 461, 464, 725 SE2d 139 141 (Ct App. 2012) see also Smlthv State, 386 S.C.

562, 569, 689 S.E.2d 629 633 (2010) (ﬁndlng a “forensic 1nterv1ewer S. oprruon

' ‘ testrmony 1mproperly bolstered the Victim’s credlbrhty”)

In McKerley the trial court allowed a wrtness to testrfy as an expert in : forens1c

* interviewing and ch1ld abuse assessment ” 397 S.C.at 463 725 S E.2d at 141. The expert

~ bad interviewed the alleged victim twrce and concluded that-both interviews were
vcornpelli'ng for sexual abuse. She also determined that the victim’s statements were .
consistent with other information she had on the case. Id. ~ot 466,725 S.E.2d ét 142¢ jOur A

| Court of Appeals determined that there was no other way to lnt_erpret the lanéuage used . :

" .in the expert’sjtestinrohy other thah to mean she believed the \'/‘iletim'zwas;peing truthful. :

oIt furtherfheld, “In li.ght‘ of [the expert’s]‘:exteh’siveinadmissible testiinoh;t bolstering the o

Acred_ibility of the victim . . . we cannot say the erroneous .admis'sio'rr;'of [the‘ expert’s]

B testimony did not eontribute to the jury’s_decision;’ltherefore finding harmful error. 1d. atﬁ- '
, 467, 725 S.E.2d at 143. | |

Our Supreme Court has also held that it is improper “for an expert to comment on

the veracity of a child's accusations of sexual abuse.” State v. Jennings, 394 S.C. 473,

716 S.E.2d 91 (2011); see State v. Dawkins, 297 S.C. 386, 393-94, 377 S.E.2d 298, 302

(1989) (finding therapist indicating he believed victim's allegations were genuine was

improper); see also State v. Dempsey, 340 S.C. 565, 571, 532°S.E.2d 306, 309 (Ct. App.
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‘ 2000) (finding therapist's testimony children were being truthful in ninety-five percent of
instancés ip Which sexual abuse was alleged was improper vouching fqr child).
- In Jennings, Shauna Ga]loway-Williams, the same witness at‘issue‘ in thié case,
,intéfviewed the three alleged victims of sexual abuse and issued a separate report for each
. child that was admitte(i into.evidence. She concluded in her teports that each childr :
provided a compglling disclosure of ébuse by the defendant énd that the children
| prpvided details that were consistent with the Background inforfﬂétion received from their
'mother, the police report, and the other children. 394 S.C. at 476-’481, 716 S.E.2d at 9247
95. Our Supfeme Court held that conclusions in the reports improperly vouched for the
' childreﬁ’s veracity and, thus, the trial coﬁrt abused its discretion By admitting the reports
'_'.int(“) .évidcnce.rl‘; further hél‘(i the error was not ﬁarmless because there wés no physical
evidence presve.ntned at trial and, therefore, the children’s credibility was the: sole issue in
. the case 1d. at 94-95, 716 S.E.2d at 480. | |
Itis cléar frbm the record that the state in this case attempted to circumvent recent
case law by presénting a witness whé had not met with the complainants, but who'was
familiar with the case, and presumably the corflplainanfs’ testimony and specific
aliegations, aé a resﬁlt of discussions with the Solicitor’s Office. While Galloway-
Williams did not meet with the complainants, the '-state still'used h‘er to indirectly 7.
'éommént on the complainant&’ credibility and provide gréatef weight to théi:r téstimony.
| Gal_loway-Willian;s’ tegtimony was very likely interpreted by the jury to express |
that they should believe the comr;lainants because their behavior is typical, gxpected, and
‘complies -with the behavior éf the majority of cﬁher victims of sexual abuse. For

example, Galloway-Williams testified that between seventy and eighty percent of
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children are delayed in disclosing abuse just like the complainants in this case. Her
rtestimony strongly implied that because the complainants acted in the same manner as
other victims of sexual abuse they must be telling the truth. Therefore, admitting her as
an expert and allowing her to testify was error for “[t]he assessment of witness credibility‘ _4

is within the exclusive province of the jury.” State v. McKerley, 397 S.C. at 464, 725

S E. 2d at 141 (c1t1ng State v. Wright 269S.C. 414, 4l7 237 S.E. 2d 764, 766 (1977))

- Not only was Galloway Williams’ testimony used to bolster the complamants
testimony, 1t was also highly preJud1c1al to Appellant and cumulat1ve Under Rule 403,
'SCRE, relevant evidence “may be excluded ifits probative Value is substantially
“outweighed by the danger of unfair prejudice . . . or needless presentation of cumulative :
evidence.” Because the complainants had already testified as to why they disclosed when
T 2they did and what caused them to disclose, among other details, GallowayQWilliarns"'-
- .testimony was merely cumulative. It was used solely by‘the state to reinforce Aand
_’reiterate_;the reasoning for the complainants’ actions and behavior. See Jolly v State, 314
- 'S.C. 17, 21, 443 SE.2d 566, 569 (1994) V(.“_Improper corroboration testimon'y ,_that is |
‘merely eumulative to the victim’s vtestimony; however, cannot l)e hamless,'gecause itis "
' precisely thiscumulative effect vvhich' enliances tlie devastating impact of iniproper '
: ‘corrob'oration.”) (emphasis in original). -

- Galloway-Williams’ testimony was also prejudicial to Appellantbecause there
was no physical evidence presented in the case and tlle‘ sole issue was the credibility-'c')f
the complainants. Because the complainant’s credibility was the most critic"al
determination_ of this case and Galloway-Williams’ testimony was used solely'to bolster

their credibility, Appellant was clearly prejudiced and should be granted a new trial. See
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Jennings, 394 S.C. at 480, 716 S.E.2d at 94-95 (“Because the children’s credibility was

the most critical determination of this case, we find the admiésibility of the [forensic

interviewer’s] written reports was not harmless.”).
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CONCLUSION

By reason of the foregoing argument; Appellant’s convictions should be reversed
and this case remanded to the Pickens County Court of General Sessions for a new trial.

" Respectfully submitted,

mNcaudu

ara M. Caudy .
Appellate Defender o

~ ATTORNEY FOR APPELLANT -

This 20th day of February, 2014.
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