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STATEMENT OF ISSUES ON APPEAL

L. Thg trial judge erred in denying éppéllant’s motion to Subpress the drugs seized pér
an ﬁnléwful séaréh of a vehicle in 'w'hiCAh appéllant was a passengér b;:causé the i}legal

: éearch occurred after appellant had been detained beyond the scope and purpose of the '
trafﬁc stop, which led po'.lice on a Sikes” “ﬂshing” expedition where warrants were fouﬁd,
when there was no reasonable suspicion _é);f criminal activity in existence ‘prior to or soon
after the traffic stop.

II. l'.The trial judge érred in denying. appellant’s motioﬁs .for, »c.iirected Vérdicts of
acquittal on the drug éharges.émanating frbm the tfafﬁc stop in the case becausé appellant
was merely present in the:.vehicle at that"time and neither in’ actual " nor constructi\;e

possession of the drugs vseized by pdlicc éfter the _trafﬁé stop.

2 Sikes v. State, 323 S.C. 28, 448 S.E. 2d 560 (1994) -



STATEMENT OF THE CASE

Appellant Derrick A. Mcllwaine was indicted for possession with i'ritent'to distribute
crack cocaine and possession with intent to distri.bute marijuana, but convicted of bossessiori :
of cocaine and possession of mérijuana per jury trial held»during the February 2013 term Of
the Lancaster County General Sessions Court before Judge Brooks P. Goldsmithf Appellant .
was éentenéed to imprisonment for an aggregate period of eight years. W1111am Frick S
repreéghfted_ appellant at trial. |

Appellant appealed his convictions and sentences. This brief follows.



- QUESTION I

The trial judge erred in denying appellant’s motion to suppress the drugs seized per an

unlawful vehicle search of a vehicle in which appellant was a passenger as the illegal search

occurred after appellant had been detained beyond the scope and purpose of the traffic Stoﬁ which

led to a Sikes® “fishing” expedition where warrants were found, when there was no reasohable‘

suspicion of criminal activity in existence prior to or soon after the traffic stop.

The vstate preseﬁted five witnesses a‘t trial: two police ovfﬁc'ers, thé evideﬁce custodian, a : _
SLED forensic technician, and é SLED chemist. The vehicle that p§1ice lStOpf)éd for a traffic ,
" 'violation iﬁ the case contained thre¢ occupants, crack cocaine, and rﬁaﬁjuané. Néither appellant,

'wﬁo was a back seat passenger, ﬁéf Matthe'w‘SiI‘nsv, who was the car diiver, testified at’ tr1a1

~ Christina Stevens, who wés ‘the front passénger in the vehicle, was the ‘only‘defensg: Witness
presentéd at ‘én'él. Note that appellant and Sims were jointly tried m this case. - |

‘-Prior’ to 'trial; defense counsel moved to éuppress drugs and éther iterhs (nofqbc;ok, money, .
- and digital scales) ‘seized per a vehicle search as tainted evidence ,b@cause of the illegal search and
seizure that occuﬁed during the tr;ifﬁc hstop in this case. /A‘n in camera héarir‘ig foliQWéd.‘ Duﬁng thé '
hearing, Officer Bowers testified thét he initiated a traffic stop of ;1 vehicle‘ with no brake/tail lights
on October 22, 2012,,_after 6:00 p.-r,n. on 12 Street in Lancaster County. Ofﬁcér' Boweré statéd that -
Sims was the driver, and that AChristina Stevens was a front seat passenger, and that éﬁ)ﬁellé.nf-sat in
the backseat behind the driver. Thgri,'after Sims produced his license and insurance papers and the
tag was foﬁnd to be valid, Officer Bowers' stated that he decided to issue a waming ticket for the

non-functioning brake/tail lights. R.4,1.21-R. 18,1 11. -

3 Sikes v. State, 323 S.C. 28, 448 S.E. 2d 560 (1994)



Thereafter, Officer Barnes added that he walked t§ ’h'is patrol car and commenced writing:
the ticket when Officer McLemore arrived on the scene. Pretrial Hearing Transcript p. 18, lines 10-
19. Officer Bowers explained that he was told by Officer Lemore, who fecognized appellant, that
appellant had warrants oﬁt against him. Minutés later, Ofﬁéer Bowersran a cheg‘;k on appellant and
found out that there were warrants oﬁtstaﬁding against him. R. 18, 1. 20-R.20, L 9.‘ o

Shortly after the warrants were discovered, Ofﬁcef Bowers aﬁd.Mc’Lémore §vent to the
stopped vehicle and asked appellant to exit the vehicle. Appellant was arrested immediately
thereafter. R. 20,1 20 -R.22,1.1. At this point, Officer Bowers saw a notebqok in the back seat )
containing names and money amounts l_isted, (presumébiy drug transactions) anci after the driver
consented to. a search, a zipper bag éontaining marijuana and cocaine were found, and then more
marijuana was found in the console. Also, cash money and digital scales were found insidé the
vehicle as well. R.21-R. 41,1 4. | |
| Defense counsel argﬁed that the detention of 'appellant'.Was 1t.)eyond the scope of the trafﬁé‘
stop and 'jchat this prolongéd detention thét was ﬁs’édl to check for wérrants tesulted in an
unreasonable seizure and search because the trafﬁc‘ violation for bad bfake/tai_liltights, .Whi'ch was the -
purposé o; initiation behind the stop, had ended when fhe traffic tiéket was being written by Officer
Bowers. This meaﬁt that any activity beyond the brake/tail light, which had been resolved, renderéd
appellant’s extended, i.e. secoﬁd detention, and the search that followed unlawﬁil.‘ R. 64,1.2-R. 67,
1.2;R.68,1.22-R. 69,1. I; R. 69, L. 3-R; 71, 1. 23; R. 73 lines 2:20. | | |

The trial judge ruled that the intervenjhg warrant information tha;[ led to the e>l<tendéd
detention of appellant did not render the seizure and search illégal and denied>appellant’s pretriél V

motion to suppress the drugs and items seized from the vehicle. R.73,1. 21-R. 74, 1.25.



The temporary detention of @n individual by police during an'autémobiljc stop, even if it is
only for é Brief period and a limited purpose, i.e. an investigative purpose, Woﬁld constitﬁte a"
seizure of that person within tﬁe rﬂeaning of thé Fouﬁh Amendment; and as a result, an automobile
stop is subject to the constitutional impérative that it not be unreasohable under tﬁe ciréumsta_ncesi

McHam v. State, 404 S.C. 465, 746 S.E. 2d 41 (2013), cifing to Whren v. United States, 517 U.S.

806 (1996). State v. Buﬂer, 353 S.C. 383, 577 S.E. 2d %198 (2003), citing to Delawa:fe v. Prouse, °
440 U.S. 648 (1979). The detainment of an individual after a traffic stop may!Occ»ur if supported by. " -

‘reasonable suspicion. State v. Butler, supra. In determining whether reasonable suspicion exists,

the totality of the circumstances must be considcred to assess the validity of an officer’s-suspicions.

State v. Corley, 383 S.C. 232, 679 S.E.2d 187 (Ct. App 2009), aff°d as modified, State v. Corley,
392‘S.C. 125,708 S.E.2d 217 (S.C. 201‘1).' '
- Also, note that althoqgh the scope of the stop méy be enlarged, the scope and duration of the

seizure must be strictly tied to and justified by the circumstances yvhich rendered - its initial

undertaking proper. State v. Morris, 395 S.C. 600, 720 S.E2d 468 (2011); Sikes v. State, 323 S.C. -
28,448 S.E. 2d 560 (1994). A lawful traffic stop can become unléwful if it is prolonged beyond the

time réasoﬁably required to compléte its' mission. State v. Adams, 397 S.C.481, 725 S.E.2d 523

- (2012), citing to State v. Morris, supra, and Illinois v. Caballes, 543 U.S. 405 (2005). Once the
purpose of that stop has been fulfilled, the continued ‘detention.of the 'Véhicle and occupants would

result in a second detention. State v. Morris, supra, citing to State v. Pichardo, 367 S.C. 84, 623

S.E.2d 840 (2005). The encounter can only continue if the police have a reasonable suspicion that

other criminal activity would be afoot. State v. Adams, supra; State v. Morris, supra, State v.

Pichardo, supra. .




In Sikes, a vehicle was stopped because the papet tags aroused suspicicn of it being stolen,
but after receiving the requested identification infonnation from the dnt/er and the passenger;
nonetheless, the passenger was taken frcm the car while pohce ran a warrant check on him. The
. Court reversed in Sikes and held that the officer’s further detention of the passengef Whﬂe going
. “fishing” fcr evidence of a crime, »i.e.., looking for warrants, was unlawﬁllfbecause the scope and
duration of the initial seizure must be t;ed to and justified by the circumstances which rendered
its initiation'p.r-'oper. In ﬁliegthe behef that the car was stolen ended upon ,th_e receipt of proper
identiﬁcationg; ‘Therefore, there was no reaeonable suspicion in existencethereafter to extend the
' seizure of the passenger by detainingnhirn any further. * Also, the Sikes Ccurt cited to m
.M, 80‘5 P.2d 761 (Utah 1991), where the-Court held that the leap from asking"a passenger’s
name and date of birth to running warrant %‘checks on the.passenger was unlawful as such was an
attemptw to gathet information in support of an unpartlculanzed susptlclon or hunch Compare State
V. Wllhams 351 S.C. 591, 571 S.E.2d 703 (2003) where the Court held that since the officer had
written the traffic ticket and the traffic stop was complete, it was error for the officer to contmue to
questlon the defendant until he (ofﬁcer) beheved the ans‘wers were 1ncon51stent as a basis to search
the ‘'vehicle because there was no pnor.reasonable suspicion that crlrmnal act1v1ty had been afoot.
Going on a “fishing” expedltlon to find ev1dence 1n' support an unpartlcularlzed hunch of

inchoate criminal activity is unlawful because reasonable suspicion is an objective assessment of the

circumstances at trial. See State v. Provet, 405 S.C. 101, 747 S.E. 2d 453 (2013), citing to Whren

V. United States, supra. ‘Reasonable suspicion is more than an inchoate or unparticularized hunch,

but rather it is an objective basis that would lead to a suspicion of criminal activity under the

probability of the circumstances. State v. Rogers, 368'S.C. 529, 6219 S.E. 2d 679 (2006) citing to

State v. Butler, supra. Moreover, once the purpose of the traffic stop has ended, the officer may not



extend the duration of the traffic stop without reasonable suspicion that would justify an additional .

or prolonged seizure. State v. Provet, 405 S.C. 101, 747 S.E. 2™ 453 (2013) citing to Pennsylvania

v. Morris. 403 U.S. 106 (1977) and Arizona'v. Johnson, 555 U.S. 323 (2009).

In the case at bar, Officer Bowers found no reasonable suspicioh of criminal activity after_
obtaining the proper information from the driver Iidentiﬁcations of the oecupants and had already
- walked to his patrol car to write a warning ticket for the trafﬁc Vielatlon. Thus, the initial
A undertaklng regafding the tfafﬁc stop (non-operating brake/tail lights) Wasv cemplete in Iaurpose and
Officer Bowers had no new:suspicion of ctirninal activity. Hence, the declsion to write a warning
ticket. At this point appellant’s detention via the trafﬁc step should have ended. The tolldwing is
Officer Bower S testlmony at the in camera hearmg estabhshmg that the purpose of the stop
* (tail/brake light malfuncnon) had been fulﬁlled |
DEFENSE COUNSEL Now, I think your statement Was — and tnakei

sure I got this right — you recogmzed Mr. Mcllwaine when you had a
name to put with the face. :

OFFICER'BOWERS' Yes.

DEFENSE COUNSEL When you ﬁrst saw huh did you go, Ah
" there are pending warrants on him”. :

OFFICER BOWERS: No. l didn’t know there was a Warrant. '

DEFENSE COUNSEL: So you weren’t looking for him. |

" OFFICER BOWERS: No. . ,

R. 44, lines 2-11.

DEFENSE COUNSEL: Was there anythmg in the car in pla1n view
that was illegal?

~ OFFICER BOWERS: No.

R. 44, lines 21-23. o '



CO-DEFENDANT’S COUNSEL: Well, in this particular case you -
said that you were headed back to write the ticket after getting the
names of everybody in the car, correct? . ‘

OFFICER BOWERS: Yes.

CO-DEFENDANT’S COUNSEL: But you did not write that ficket
until later after everything —

OFFICER BOWERS: I was in the ‘process of writing it when [he
learned from Officer Lemore] that Mr. Mcllwaine had outstanding
warrants. R.46,1.17-R. 47,1. 3.

In other words, Officer Bowers’ purpose for the traffic stop was complete but then Ofﬁcer
McLemore arrived suggestlng th_at there_were Warrants out on appellant At this juncture, the
“fishing” expedition cornmenced. Clearly, no reasonable suspicion-existed in this case (save what
was subsequently “uncovered (warrants) as a result of the “fishing” ekpedition), to support
appellant’s extended or second detention and arrest, and ultirnately, the search of the Vehlcle. ' The
search of the vehicle that followed yielded the presence of drugs | |

This ﬁslnng exped1t10n that uncovered the warrants agalnst appellant and led to his 1llegal
" second detention Yiolated the Fourth Amendment to the United States Constitution and article 1,

- §10 of the South Carolina State Constitution becausethe extended detention exceeded the scope.of |

-the stop and the drugs obtained from the seizure and search that followed rendered them tainted fruit

of the poisonous tree. Wong Sun v. United States, 371 U.S. 471 (1963) Thus the lower court =

erred in denying appellant S motron to suppress the drugs and other items as ev1dence in the case.



UESTIONII

The trial judge erred in denying appellant’s motions for directed verdicts of acquittal on the

drug charges emanating from the traffic stop in this case because appellant was merely present in

the vehicle at that time and neither in actual nor constructive possession of the drugs seized by

police after the traffic stop.

At the close of the state’s case, appellant’s counsel . moved “for directed verdicts on the

charges because there was insufficient evidénce presented to establish that appellant had actual or

constructive-poésessioﬁ of the drugs found in the vehicle searched: R. 182, 1. 18 ‘—.'R,«183, . 24,

" The trial judge denif:d appellant’s directed verdict motions. R. 188,1.23 —R. 189,1.9.

Actual possession occurs when the drugs are found in the actual physical custody of a

defendant and constructive possession arises a defendant has dominion and control or the right to

. exercise dominion and éontrol over the drugs. Stéte v. Heath, 370',S.C.. 326, 635 ‘S'.Ej.2d 181 . o

(2006). In Heath, su'pv ra, the Court'held théf there was insufficient evidencé that the defendant, | I

who lived with his mother at the time of the arrest, was in constructive possession of crack found

in a car washing mitt in a reéycling bin outside at the back of a house owned by the defendant’s

mother.

- Here, there was no evidence presented eStablishing that appellant had any posséssory'

control either actually or constructively in the cocaine and marijuana found in neither the back

seat nor in the console of this vehicle. The State’s-eVidence proved that appellatiflwas‘ merely a

passenger in the back seat of Sims’ vehicle. The vehicle bethged to Sims. Also, Sims, who was

the driver, was arrestéd on drug charges, which was understandable because the drugs obviously

belonged to him., Note that Sims actually admitted to police that the drugs belonged to him. R.

37, lines 19-20; R. 126, 1. 13 — R. 130, I.1. In addition, Sims claimed that the money found was.



for the power bill. R. 130, lines 16-18. R. 134, lines 15 -20. Finally, third passenger Christina
Stevens testified that Sims (driver) smoked marijuana eversf day and that the drugs in the vehicle
belonged to him (Sims). R. 190,1.9-R. 194,1.21..

Hence, appellant’s presence as a passenger in the vehicle at -issue AV\‘/as not tantamdunt to
any possessory interest in the drugs found therein. Mere presence at 'the crime scene does not
| translate 1nto one havrng dominion and control or the rlght to exercise donnmon and control over
‘any drugs via constructive possession. State V. James 386 5.C. 689 S.E.2d 643 (2012)

Compare following vehicle cases where the _defendants were found not to have been in

actual or constructive possession of the drugs found pursuant to police searches. In State v.

Pradubsri, 403 S.C. 270, 743 S.E.2d 98 (2013), where a traffic stop of the defendant’s vehicle

resulted in a search where crack cocaine was found only on his girlfriend (actual possession) who

was a passenger in the vehicle, the Court held that there was insufficient evidence that the defendant

* was in constructive possession of the drugs found on his_ girlfriend without his girlfriends’ testimony

to that effect. Also, in State v Jackson, 395 S.C. 250, 717 S.E.2d 609 (2011), the Court held that

the State’s evidence was insufficient to establish that the defendant had actual or constructive o
possession of the marijuana found under the center console of the. vehicle where the drugs were not '

visible and where the defendant was ‘merel'y a passenger in the vehicle who had,‘only met the driver

once at his v(defendant’s) grandchild’s party and rode to Greenville, South Carolina, to promote a

music gig. Compare, State v. Brown, 267' SC 311, 227 S.E. Zd 674 (1976), where the defendant

was merely a passenger in the vehicle, who had neither ownership rights to- the vehicle nor a

relationship with the driver of the vehiclé, and could not have seen or known of the opaque bag of |

marijuana found under the rear floorboard of the Vehic‘le, and thus had no dominion and control -

over the marijuana.” Compare also, State v. Hernandez 382 S.C. 620, 677 S.E.2d 603 (2009), where

10



the Court held that the defendants who occupied a rental moving truck following a trailer were only

present and had no knowledge that drugs were in the trailer they followed, and that as a result, the

state’s evidence of trafficking was insufficient and “merely speculation.” -

Here, the state failed to prove that appellant was 1n actual or chstruétiVé pbsses:sio’n of
'the drugs found in Sims’ Vehicle;l and‘» since possessiop was a material element' 6f .th_Ae ;:riine
chgrged, the conclusion is the same as reached in _H_eqm, ie., tﬁat the state ‘ffailéd to ‘e‘stelblish an
essential element of the crime charged.” In reviewing a ‘c‘ler.lial of a motion for.a direét’eci Ver‘dict

motion, an appellate court must review the evidence in the light most favorable to the ‘state, and a

case can only be submitted to the jury if there is any direct or circumstantial evidence in existence

that reasonably tends to prove the guilt of the accused or from which his guilt méybé' fairly or '

lpgicaﬂy deduced. State v. Jackson, supra. In the case at bar, the: state’s case was lacking in -

competent evidence of drug possession against appellant, which in turn meant that the trial judge

erred in failing to grant appellant’s motions for directed verdicts in the case. The state failed. to

- prove every element of the offense charged as required via the Fourteenth Amendment due p;rocéss

clause and-article 1, §3 of the South Carolina State Constitution. See Jackson v. V irgihia,' 443 U.S.‘
307 (1979). "The trial judge erred in dgnying appellant’s motions " for dire@ted verdicts of

acquittal on the drug offenses charged against him.



CONCLUSION

Based on the foregoing argument, appellant requests that the ‘Court reverse
appellant’s convictions and enter directed verdicts of acquittals on the charges, or in the
alternate, reverse and.remand for a new trial on the Fourth Amendment violation.

* Respectfully submitted, | /

Deputy Chief Appellate Defender

ATTORNEY FOR APPELLAN T

This 26" day of February, 2014.
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