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II.

STATEMENT OF ISSUES ON APPEAL.

The Trial Court erred in refusing to grant a mistrial where the police officer
testified about a confidential informant witnessing Appellant selling drugs where
such evidence constituted i improper evidence of prior bad acts and where the Trial
Court’s only basis for denying Appellant’s motion for a mistrial was because the
Trial Court did not want the case to be tried for a third time.

The Trial Court erred in refusing to allow Appéllant to introduce his prior consistent |

statement made in his first trial pursuant to Rule 801(d)(1)(B), SCRE where (1)
Appellant testified at the trial and was subject to cross-examination; (2) the State -
accused Appellant of fabricating a new story at the second trial about whether Travis

 Anderson gave him the cocaine before Appellant entered the bathroom; (3)

" Appellant’s statement at the first trial that he sought to have admitted was consistent
. with his testimony on direct at the second trial; and (4) the statement at his first trial

that he sought to have admitted was made before the alleged recent fabrication.



STATEMENT OF THE CASE

On October 8, 2009, Appellant Clarence Puckeﬁ, II was indicted by the 'Unidh
County Grand Jury for (1) one count of trafficking in cocaine in an amount being more than
twenty-eight (28) grams but less than a hundred (100) gramé in viola;tion of S.C. CODE ANN.
§ 44-53-370. R.340. Puckett was subsequently indictea in 2010 fé)r poss.e'ss.ionvof qrack '
cocaine with the intent to distriBute. R. 5,11. 6-8. |

”‘Puckett was tried before the Honorable John C. Hayes, 111 and a jury on November -
13-15, 2012.  R. 1.  Puckett was represented by Erik Delaney, anq the State - was
represented by Députy Solicitor John C. Anthony. Id. | |

After inforrriing the c;)uljt that it could not reach a unanimous deciéion, on either
charge, the Trial Court gave an Aj;c_gi charge, after whiéh the jury returhed w1th a verdict of
(1) guilty on the indictment for trafﬁckir;g coc'aine; and (2) not guilfy on the indictment for
pbsses_sion of crack cocaine with the intent to Aistﬁbute. R. 306, 1. 10 — 309, 1. 4. The

Trial Court sentenced Puckett to ten yéa'rs for trafﬁcking- cocaine. R?"3;'13, IL. 18-19. _

Puckett timely filed and served his Notice of Appeal on November 12, 2012.

! Allen v. United States, 164 U.S. 492 (1896).
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STATEMENT OF FACTS

Lieutenant John Sherfield had been employed by the Union County Sherriff’s Office
for approximately twenty-three years and had worked as a lieutenant in .the Nérceti_c"s ,
in\}eétigation Division for a ltttle over twelve years. R. 12, 1. 14-22. At trial ‘he testified -
that on August 21, 2009, he had set up surveillance at Puckett’s re51dence R. 12 1.23 - 72 |
l 1; R.13, 11 21-22. Lieutenant Sherﬁeld claimed he had received 1nfonnat1on that there
' would be narcotics at Puckett’s residence and asked Sergeant Jimrny Johnson to thain a
- search warrant. R. 14, 11. 2-6. |
While) waiting on the search warrant, Lieutenz;nt Sherfield continued surVeillanee on"
Puckett’s residence and observed an individual named Travis Anderson arriue ‘at Puckett’s
residence, drive up in the driveway, get out of his car, and go inside Puekett’s home. R. 14; ‘
11. 11-18. Lieutenant Sherfield was familiar With_f‘l"ravis Anderson nnor to August 21, 2009.
R5LIL46, "
Around 5:30 in the evening, Sergeant 4' Jintniy J ehnSen contacted Lieutenant
: Sherﬁeld advistng that he had obtained the _searc_h Vwarrant. R. 14, 1. 25 — 15.,'/ l. 3. - :
Licutenant Sherfield, Sergeant Jimmy Johnson,. Deputy -Dee Haney, and Deputy 'Scott
Coffer met, went to Puckett’s residence, and executed the search warrant. R. 15, 11. 5-14.

l Sergeent Johnson want to the front door, Lleutenant Sherﬁeld and Deputy Dee
Haney went 'to_ the rear of Puckett’s home, and Deputy Coffer went to the corner on the far
side to watch any windows. R. 15, 11. 15-20.
| Lieutenant Snefﬁetd seid ‘he found the back doet paleckect, so he went back atound

to the front tvhere Sergeant Johnson was, trying to gain entry into the home. R. 15,1.23 —

16, 1. 5. After Sergeant Johnson kicked at the door, it finally opened. R. 1'6, 1. 7-14.



Lieutenant Sherfield claimed that while waiting for the froﬁt déor to: open, he could> hear
somebody ﬁming through the home. R. 16, 1l 15-18.

When the front door opened, Sergeant Johnson went inside and Liégtenant Sherfield
followed. Lieutenant Sherfield said he found Travis Anderson standing in theliving room
right inside the front door. Anderson. was standing beside the couch, and‘l Lieutenant
Sherfield told Anderson to lay down on the floor and put his hands behind hi"s.back. R. 16,'
1.23 —17,1. 2. At that point, Lieutenant Sherﬁéld and Sergeant Johnson then began to try
to find who théy thought was running down the hall. Lieuten‘an_t Sherﬁeld testified th‘a‘t'-hg
c;)uld hear thé toilet being ﬁushed in the bafhroom, SO théy went to the bathrédm d(;or wheré ‘
the door was‘ ioéked and :Sergeant Johﬁsdn ‘was halvi'ng‘a‘hard time getting in t‘hé door. R.
17,11.2-7. |

Lieutenant Sherfield wenf into the kitchen which adjdihed the bathroom, moved the -
microwave out of the way, and started kicking a hole through the walf té get. infq the
bathroom. He said he kicked a big hole in the wall. Sergeanf Johnson was able'to get the -
door open and went into the Bathroom. According to Lieutenant Sherﬁel&, Puckeﬂ saw:
Lieutenant Sherfield coming through fhe Wall. Puckett allegedly bégan screaming, “don’t
hurt me, I give up” and threw his hands up in the air. R. 17,1 16 -18,1.2. |

Lieutenant Sherfield alleged that through the wall he céuld see Puckett ‘l'eaning. over
~ the toilet. He then went aro’und and walked through the door of the bélthr@rﬁ. When he
walked into the bathroom, he saw Sergeant Johnson had hold of Puckett and was leadihg
Puckett out of the bathroom. Lieutenant Sherfield said they*recovered a plasﬁc bag with a
white powder substances believed to be cocaine from the rim of the commode. The bag had - '

apparently been torn open. Sergeant Johnson had actually been the one to take the bag out



of tﬁe rim of the toilet and placed it on the top of the toilet tank. Lieutenant Sherfield -
collected this evidence. ~R. 18, 1. 3-22.  This bag was later. detgrmined to contaih
approximately 55 grams of cocaine. R.136,1.22-137,1. 18.‘

Lieutenant ‘Shérﬁeld said | he also 'coIlected ~a small _,plastic' bag containing
appfoximately fourteen grams or a half an ounce of -marij uané out of the wastebasket next to
- the commode. R. 19, 11. 6-9.

Sergeant Johnson took Puckett into an area between the kitchén aﬁd the living roofn.
- Deputy Haney had handcuffed Anderson and he was lying <;n his stomach on 'the 1i.ving )
' room floor. R. 19, 1L 10-17.
| Lieufenant Sherfield testified that he'adviséd both that they were under arrest and
gave them Miranda warnings. R.J 19, 11. 22-23. - Lieutenant Sherﬁcld (;laimed that as soén‘
| as he advised them of their riéhts,-Puckett said that Anderson. d1d nqt know 'e;ﬁything'abbut
L thev(.in'lgs. R. 20, 11. 19-21.  The ihcideﬁt report prepared By Liehtenant Sherﬁe‘ld‘ nevér
' _me-rlti(;'rled'én}./Astatements allegedly méde b}; Puckétt at his" r‘es’id.eri’c'e\. R 74,1.24-175,1.2.
‘Liel,ltenant Sherfield also claimed that Puqkett p_lade some statements at the rvesid.en‘ce‘thaf 'hcj
had flushed some of the cocainé down the téilet but wéuid not elaborété oh the amount, ABu“'[
these alleged stateﬁlents were. not included in either thé' inéident repiort or égneral Séssions
' Reportw prepared by Lieutenant Shérﬁeld. .R.76,'1. 15717, 1 1.” There ;zvere' also aB;oque;ly |
no written or recorded statements By Puckett in thié case. R.79,1.3- 80; 1. 18.

Lieutenant Sherfield searched Puckett and found a little over a thousand dollars in

his pocket. R. 20, 11. 22-25. He élso cléim'ed that while searching Puckett, Puckett: tqld him
that there were some ‘scales invthe kitchen. -Lie'utenant Shlerﬁeld’.said he found the scales in

acabinet. R.21,11. 1-14,



Lieutenant Sherfield testified that they alsoifound two more bags of drugs in the
living room where Anderson was found, one bag bn thé ﬂqof and one on the couch next to
the couch cushion. R. 22, 1. 21 — 23, 1 5; R.‘ 57, 1 14 — 58, 1. 1A6. It was subsequently
- determined that these two bags containéd approximately four grams of crack coéaine. R 58",

1. 17-21; 139, 1. 25 - 140, 1. 21. |
In Anderson’s car, they found approximately an ounce or twenty-eight (28) grams 6f
marijuana and prescription drugs. R. 23, 1L 20-24; 65, 1. 10-17. “The preséription drugs
consisted of forfy Xanax pills for which Andersbn d1d not have a valid prescfiptioh. R. 66,
L. 9-15. A set of scales waé also foﬁnd in Andégson’s car. R. 67,11 3-5. Puckett and
Anderson were both transported té jail. | R 24, H. 2Y-4.. |
4 ‘Lieutenént SHerﬁeld never requésted-_ the bags of drugs 'to »bé' analyzed for
fingerprints.. R. 72, 1l. 12-22.  The scales w;re also never serﬁ to-SLED to be tested for
‘fingerprints. VR. 72,1.23-73,1.6. B
Sergeant Jimmy Johnson and Depufy Bée Haney also testified at trial with similar>
testimony. R. 88,1 21 - 123, L. 5. ]):eputy-Héney,_ howe'yer,“testiﬁed that she din not héar
Pupkett sayﬂanything ébdut flushing any drugs down the toilet. R. 120,.11. 16-22.
‘Puckett also testified at trial in his defense. R. 186, 1. 16 — 250, 1. 21. He testified .
that in August 2QO9 he was living in-a single wide ﬁloﬁilg home that he purchased _for-ﬁfteeﬁ ,
" hundred dollars. R. 188, 11. 3-21. At the time he was workiﬁg odd jobs such aé wquing on
race cars, l.)ulilding decks and porches, and the liké. R 191; .10 - 192, '1. 11. He did not
have a checking or savings account at the time 'e;nd kept the ﬁonéy he @ade on his person.

R. 192, 11. 15-20.



" Puckett testiﬁed that ’he hadv been acquaintances with Travis Anderson for

| approximately eighteen :to twenty years. R 195, 11 12-2.'5.‘ .Qn August 21, 2009, Puckett S
knew that Andersort was coming over to his- house. - The two were scheduled to go to acdrag”‘: E
str1p together that- n1ght R. 197, ll 19-24. | |

Puckett testified that before Anderson arrrved at his resldence there was no cocaine,

. crack cocame,'maruuana, Xanax, or scales at-his house. _R.‘l98,nll. 6-18. . Puckett te'stiﬁed'
that_when Anderson c_ame Ainside; he did;hand. Puckett the scalesRAnderson brought in with B
-‘ some marijuana' On'top_?’ Anderson then nt‘oldfPuckett he would.’bg'ﬁght'back ‘:bgcause he
needed to puthrsc1garettes in his car. ‘-Ander_son ',walk.ed outside and- thene retumed back to- - |

| “the home. * R. 199, 1. 2-10. | |

. Puckett testrﬁed that.he did not rece1ve any cocaine or crack coca1ne t“rom Anderson
| ‘,R | 199 .25~ 258 l 3 He had no knowledge that Anderson had any of these thmgs in h1s '
'possessmn when he came to Puckett s home R 200, ll 8- ll N

o

Puckett said he began to roll up a blunt at the k1tchen bar and shortly thereafter heard R

a'loud bangmg at the door R. 200 1. l4 202 l 15 Anderson Jumped up and yelled to

'.;Puckett that the pollce were there R 202, ll 18-20. - Anderson was runnmg down by .,

Puckett in the trailer, treakmg out and fumbhng with somethmg in hlS pockets R. 203 1L 3-

1 l Puckett at that pomt raked the- maruuana 1nto hlS hand R. 203 ll 12- 18

| Puckett headed towards the bathroom and he bumped into Anderson headmg out of
-the bathroom. 3 204, 11. 12-23. He testified that Anderson tried to hand him a httle bag,
but'Puckett’s hands were full.  R. 205 1. l —17. Puckett'c'ould not take the bag that -

'vAnderson handed h1m R 206 1. 7-14.
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In the bathroom, Puckett said the took the maﬁjuana’séeds and stems and threizv
them towards the toilet and as he did that he heard a big bang behind and turned aroimd and
saw a fist coming through the sheet rock. R. 208, 1l. 1-6. When he threw the marijuana, he
was looking at them busting the hole in the wall and so he did ilot, see where thé marijuana
landed. Puckett said he did not try to flush the toilet and did not sgé anything in the toilet.
While he admitteci to bringing the marijuana into the batiiroom, he was adamaint that he élid.,
not bring any cocaine into the bathroom. R. 208, 11.-8-24.

| Puckett testified that he also saw a gun p'oirit_ed a‘i him thr;)ugh t}ie hole in the weill |
and so he jvlilst threw his hands up, opened the door real quick anci ,said I giveup. R. 211,71
7-12. |

Puckett'also testiﬁed that he ilad no knowledge (if the crack Eocriine found iri his‘ :

living room arid none of it was hJS R. 211,11 13-23,

- After he was arrested and;’ read his’Mirahdq rights, Puckett testified that he did tell - -
t}ie officers tilat the maiijuané was his. He éiaiimed the marijuana and took full
responsibility for it because he had purchased it froni Anderson for twen't}'f‘dollars. R.
212, 11. 5-24. iie never made any statements to the officers claiming the cocaine, crack
cocaine, or the 'scales.. R. 213, 1. 1-5. The only thing Puckett ackn‘ovs./vledgéd'that
~ belonged to him in the house was the ti)xienty dollar bag of marijuana he had‘ just
purchased from Anderson. R. 215, 11. 23-25.

Puckett was ultimately charged with tiafﬁcking cocaine and possession of crack -
cocaine with intent to distribute. | Thé jury found hirri guilty of trafficking cocaine ahd‘
not guilty of the possession of crack cocaine with intent to distribute; R. 308, 1. 24 —

309, L. 4.

11



ARGUMENT

I. The Trial Court erred in refusing to. grant a mistrial where the‘ police officer
testified about a confidential informant witnessing Appellant selling- drugs where

such evidence constituted improper evidence of prior bad acts and where the Trial

Court’s only -basis for denying Appellant’s motion for a mistrial was because the

Trial Court did not want the case to be tried for a third time.

During the trial, Puckett’s attorney cross-examined Sergeant Jimmy Johnson one of the
ofﬁcers that executed the search warrant at Puckett’s home the night of August 21, 2009. Sergeant‘ |
Johnson had ‘worked for the Union County Sherift’s Office for fifteen years and had been an
investigator with the narcotics division for almost four years and Was Working in that eapacity on
August 21;2009. R. 88, 1. 21 —89 1. 8;97,1L5- 9 Durmg Sergeant Johnson $ Cross- examlnatron )
- Puckett S attorney had’ the followmg exchange with Sergeant Johnson where Sergeant Johnson
'revealed without prompting from;Pucket_t ] attorney ‘that Puckett had been selling drugs before:

' Q: .. And I'want to go to the point where you, before you get to the residence you

: . received a call, say that it was information and you were going to use that

1nformat10n to go get a search warrant, is that right?

“A: " Yes. L1eutenant Sherfield gave me a call, advised me that one of our -
. confidential 1nf0rmants -

Q:v - Right.
A - . that we had used had been to Mr. Puckett’s location -
Q:  Right.
A: . ---and witnessed him sell - - -
R. 99,11 5-16.

Puckett’s attorney moved for a mistrial:

When Sergeant Johnson was' testifying earlier there was a mention made of my .
client being observed by a confidential informant selling an amount or selling
something, selling cocaine. I do not feel that the question I asked the officer should

- have elicited that response. The officer testified he had fifteen years experience:
I’m sure he’s testified in numerous trials like this, should the solicitor informs him,

12



you know, that obviously he knows better than to go into that. That’s something
that’s prejudicial to the jury. I'd like to bring that to the court’s attention. What
would be the remedy? I ask the court to consider a mistrial in the case. It’s
prejud1c1a1 I don’t know what the remedy would be as far as an 1nstruct10n to the
jury that could take back what ultimately was said. ' .

R. 1.05, 11. 6-20.

| The Trial Court agreed that th¢ rémark should not have been made and decided not to give
any curative instruction. The Trial Court further decided to not grant a mistrial because the case had -
already been tried one time and he did not want to have to have the caSe tried for a third time:

That was not necessary and it was not responsive to — It was not a necessary to
respond to the question. It was gratuitous information and it of course was hearsay

“and hearsay on hearsay basically.. I’'m not going to grant a mistrial. . I"do not find
that there is any manifest necessity to grant a mistrial although this kind of
interjections disturb me particularly Officer Johnson having been around for a long
time 'and we shouldn’t have to get into these situations. I will give a curative
instruction if requested by the defense. Well, I'm not going to give a curative
instruction, I think that would highlight it-and I’m not going to put the burden on the
‘defense to have to ask for a curative instruction so I deny the motion for a mistrial
and I’'m not going to give any kind of curative instruction. But I am going to request
the solicitor to have some similar or some. sort of training' with the officers who
appear as the solicitor’s witnesses and try to make sure they understand where they
can go with their testimony and where they can’t go with their testimony. We 've
already tried this case one time, don’t want to have (o iry it a third time based on
some extraneous interjection by a State’s wztness

R. 152, 11. 5-26 (emphasis added).
For determining whether a mistrial should havel been granted, the South” Cafolina
- Supreme Court has stated that “[t]he less than lucid test is therefore declared to be whether the

' mistrial was dictated by manifest necessity or the ends of public justice, the latter being defined -

as the public's interest in a fair trial designated to end in just j'udgment.” State v. Prince, 279
S.C. 30, 33, 301 S.E.2d 471, 472 (1983). Specifically, the trial court is to consider the following -
factors when ruling on a motion for mistrial: (1) the character of the testimony; (2) the

circumstances under which it was offered; (3) the nature of the case; (4) other testimony in the case;

13



and (5) “perhaps other matters.” State v. Craig, 267 S.C. 262, 269, 227 S.E.2d 306, 310 (1976). -

Therefore, although the decision to grant or deny a mistrial is within the trial court’s discretion,

such discretion is not unfettered. See State v. Edwards, 373 S.C. 230, 236, 644 S.E.2d 66, 69 (Ct.
App. 2007).
" In this case, Sergeant Johnson’s nonresponsive remark that a conﬁdential informant'had

witnessed Puckett selling drugs improperly placed Puckett’s character at issue in violation of Rule

404(b) SCRE Ev1dence that a defendant has commltted other unrelated crimes or bad acts is -

1nadm1551ble to prove the defendant s propensity to commit the crime wrth whrch he is charged
‘ State v. Lyle, 125 S.C. 406, 118 S. E 803 (1923) This is so because under our systern ofj Justlce :

‘a conv1ctlon must be based upon ev1dence of the offense for which the accused is on trial rather

than upon prior criminal or immoral acts. State v. Gore, 283 S.C. .118_, 322.‘S.E.2d 12'(1984).
| it is only in exceptional cases that another crime or bad act is A~rele’y~ant to an issue. other -.
than the accused's character. Such exceptions to‘the. general rule W.hi_Ch permitthe'adrnission of
: evidence of other crirnes or bad acts are apphcable only where the prior;.bad act directly supports
some substant1a1 element of the States case or is relevant to establish a.materral-fact or element -

~ of the crrme charged State v. Bell, 302°S.C. 18, 393 S:E.2d 364 (1990) cert. a’emed 498 U.S.

- 881 111 S.Ct. 227, 112LEd 2d 182 (1990).

In State v. Campbell, 317 S.C. 449, 454 S.E.2d 899 (Ct. App 1994) thls Court held that-

the trial court improperly admitted testimony ‘from an informant about previous drug purchases
from the defendant in a case where the defendant was charged with distribution of crack cocaine.
The court held that the informant’s testimony did not fit the Lyle exception for a common

scheme or plan and that “[b]y introducing the prior bad acts, the State was not trying to prove a

common scheme but to convince the jury that because [the defendant] sold crack cocaine in the

14



past, he was selling crack cocaine on this occ;asion. This is precisely the type of inference that
Lyle prohibits.” Campbell, 317 S.C. at 451, 454 S.EV.2d at 901. |

| The Campbell court further remarked that “[w]hen the prior bad acts. are strikingly
similar to the one for which the appé‘llant is tried, _the daﬁger of prejudice is enhanced.” Id. at |
,451'52’ 454 S.E.2d at 901 (internal citations omitted).

Subsequently, in State v. Carter, 323 S.C. 465, 476 S.E.2d 916 (Ct. App. 1996), this

Court held in another distribﬁtion of crack cocaine case that evidence of a drug transaction -'
involving the defendant and a cooperating government witness four days before the transaction
giving. rise 'to the charge against the defeqdant was’ ﬁo_t acimissible for any proper purpose. In S0 .
holding, this. Court observed “[i]n the prosecuti;)n va' ofle crime, proof of another direct |
substantive crime is never admissible unless there is somé le'gal connection between the twé
upon which it can Be said that one tends to establish the other or some eséenﬁal fact in issue.” lLd.
at 467,476 S.E.2& at 917.

i'H'e‘r‘e, there is né question that Sergeant J ohn;on’s ‘éestimoriy was lnot‘»proper’.. Th:a Tri’q’l
Céurt agreed and si[ated that this typé of intérjection illtO a trial by én.experiqnced officer
“distﬁrb[ed]” him.' ;l"he Trial »Couft furthér admonished the solicitor-to make sure ofﬁpers who
_ appeared as Witnésses understood where they could and could not go with their testimony. R.
152, 11. 9-24. The Trial Court also dccided that the ré;nark could not be cured with any sort of
curative instruction. R. 152, 1. 14-19. In the end, however, ’the Trial Court ruled that it w\oulc.ll
not grant Puckett’s motion for a mistrial b.ecause “‘[W])e’ve already tried this case one time, don’t

want to have to try it a third time based on some extraneous interjection by a State’s witness.” R.

152, 11. 24-26.
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While the tr1a1 court does have discretion to grant or deny a mrstrlal whrch will not be |
onerturned on appeal absent an abuse of drscretron and while the grant of a mistrial is a ¢ serrous_ '
and extreme measure ‘which should only be taken when the pre]udrce can be'_remoVedno 'other»
“way,” Puckett maintains thatthe Trial _Court here did abuse its discretion in not ‘grantingvhis.
motionfor mistrial\.‘ﬁ Edwards, 373 S.C.A‘ at,;236l, 644‘ SE2d atl6'9.-v
| ‘The' Triai Court had already- determined that Sergeant J‘ohn's..on"s remark was improper -
" and the prejudrce could not be removed 'by a curative 1nstructron R. 152, 11. 5-19 vThe onvl‘y
reason however that the Trral Court demed the mrstrral was because the court did not want the -

. . rcase tried ~for a third time R 152 1. 24 26 Puckett submrts that thrs is not a sufﬁcrent reason”-

“to deny hlS motion for a mrstrlal where he - was, denred a fair trral by the 1mproper mJectlon by L e

’Sergeant Johnson that Puckett was selhng drugs in a case where Puckett was berng tr1ed for '

A

o trafﬁckmg cocaine.

.~ The refusal of the Trial Court-to- grant a mistrial ‘was not harrmless error. = Puckett’s: . :

R

: credrbrhty was essential for a jury’s determination of whether_"the"«lcocaine tound mthe toilet

belonged to h1m orf'TraVis Anderson‘. .‘fError 'which'substantiallyj-damages ;the'defe'nd’ant’s: -

" cred1b1111tyv cannot be held harmless where such cred1b111ty 1s essent1a1 to. hrs defense ” lS_ta_t_e‘_v_-
| "Reeves 301 S C. 191, 194 391 S E2d 241 243 (1990)
| Moreover the ev1dence agarnst Puckett was obv1ously not ouerwhelmrng‘ as there was a.

first trral :Whrch resulted in a hung jury-and the jury in thrs case at first could not reach a

unanimous decision on either charge against Puckett. R.-306, 11. 10-13. ‘Therefore, it cannot be - ~

said that Sergeant Johnson’s interjection into the trial that a confidential informant witnessed e

" Puckett selling drugs was harmless error beyond a reasonable do'ubt and did not factor at all'into N
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the jury’s decision.  Therefore, the Trial Court erred in refusing to grant Puckett’s motion for a
" mistrial.
II. The Trlal Court erred refusing to allow Appellant to introduce his prior consistent
statement made in his first trial pursuant to Rule 801(d)(1)(B), SCRE where (1)
"~ Appellant testified at the trial and was subject to cross-examination; (2) the State
accused Appellant of fabricating a new story at the second trial about whether Travis .
. Anderson gave him the cocaine befor¢ Appellant entered the bathroom; A3
Appellant’s statement. at the first trial that he sought to have admitted was consistent
with his testimony on direct at the second trial; and (4) the statement at his first trial
that he sought to have admitted was made before the alleged recent fabrication.
In his testimony -on direct examination, Puckett testified that Anderson did not give Puckett
B any cocaine to flush into the toilet before Puckett entered the bathroom and that Puckett absolutély
did not possess any of the cocaine found in the house. " R. 204, 1. 24 — 208, 1. 24;211,1.24 =212, 1. .
1.

On cross-examination, the solicitor accused Puckett of now making up this story because at

his first trial he apparenﬂy testified that before he went into the bathroom, Anderson handed him the
_cocaine and told him to flush it. R. 217,11 13-16. Puckett tried ‘tq‘. explain that he made a mistake
on his part in saying that i_n’the first trial because he was so nervous: R. 217,1. 18 — 218, 10.

On re-direct examination, Puckett’s attorney tried to bring out Puckett’s statements in his.
first trial that he did not flush the cocaine for Anderson or possess ‘any of the cocaine to show that
his testimony on direct examination in the second trial was consistent with his testimbhy in his first
trial despite the solicitor’s accusations that Puckett was now making ’ﬁp this new story.  R. 244, 1.
13 —249,1. 15. Specifically, Puckett’s attorney wanted the following testimony from the first trial

admitted:

Q: Okay. And when [Anderson] came out of the bathroom is - when you say he
- handed you the cocaine? -

A: No, Sir.
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Q: Okay. And then as };ou are walking in the bathroom, he’s walking out of the
bathroom?

A Yes,sir

Okay.
A 'C01nc1ded We kind of bumped ‘each-other just a little b1t to run in and out of the ,
' bathroom. :

Q: . And, and it’s at that point that he gave you the cocaine as he was walking out of the
bathroom? . - o ‘ ' :

He did not never ever give me cocaine, sir. [ answered that awhile ago for you.. -
Oh, you never got it?
~+*No, sir, .

You never got the cocaine?

R

No, sir.. - ' —
" First Trial R. 333, 11. 8-10; 334, IL. 9-22.
- The solicitor a'rgued that there was no exception te the hearsay rule that allowed thisv -
testirnony fo come in. Puckett s attorney argued that he was using the exceptron under Rule‘
801(d)(1)(B), SCRE for the admissibility of prior consistent statements. R. 189, 1. 24 — 191 L 14.
- The Trial Court sustained the solicitor’s- objection and did not allow Puckett’s attorney to question
him about this testimony. from his first trial. Id.
* Under Rule 801(d)(1)(B), prior consistent statements are not hearsay if:

The declarant testifies at the trial or hearing and is subject to cross-examination

concerning the statement, and the statement is . . . consistent with the declarant’s

testimony and is offered to rebut an express or implied charge against the declarant

of ‘recent fabrication or improper influence or motive; provided, however, the.

statement must have been made before the a]leged fabrication, or before the alleged
improper influence or motive arose.
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Id.

“In order for a prior consistent statement to be admissible pursuant to Rule 801(d)(1)}(B), the
following elements must be present:
(1) The declarant must testify and be subject to cross-examination,
(2) The opposing party must have explicitly or implicitly accused the declarant
of recently fabricating the statement or of acting under an improper influence
- or motive, '

(3) The statement must be consistent with the declarant’s testimony, and

(4) The statement must have been made prior to the alleged fabrication, or prlor
to the existence of the alleged improper influence or motlve

State v. Winkler, 388 S.C. 574, 583 698 S.E2d 596, 601 (2010)

Here, Puckett’s testimony from hlS first tnal should have been admissihle as a- prior
con51stent statement under Rule 801(d)(1)(B) Flrst Puckett testified at the trial and was subj ect to
‘ cross examlnatlon Second, the State accused Puckett of fabr1cat1ng a new story at the second trial . )
'about whether Anderson gave him the 'cocaine before ‘Puckett entered the bathroom. | Thlrd
Puckett’s statement at the first tr1a1 that he sought to have admltted Was con51stent with hlS |
l" . 'testlmony on dlrect at the second trial. Fourth the'staternent at hlS ﬁrst trial that he sought to have
~ admitted Was ndade before the alleged recent'-fabncatlon. Thus, all of the elements of Rule
. 801"(d)(‘1)(B') were satisfied, and the T'riaf Court.com‘:rnitted .error by not allowing into evidence
"P‘uckett’s statements at the first trial on re-‘direct eXandination.

This error,- like the Trial Court’s error in refusing to grant a 'rnistrial, was not, harmless.
Again, Puckett’s credibility was essential for a jury’s determination of Whether the cocaine found
in the toilet belonged to him or Travis Anderson. “Error which suhstantially damages the

defendant’s credibility cannot be held harmless where such credibility is essential to his

defense.” State v. Reeves, 301 S.C. 191, 194, 391 S.E.2d 241, 243 (1990).
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Moreover, the evidence against Puckett was obviously not ovérwhelming as there was a
first trial which resulted in a hung jury and the | jury in this case at ﬁrst could not rgach a
, .unanimous, decision on either charge against Puckett. R. 306, 1. 10-13. Therefore, the Trial
Court erred in réfusing to ailow*lsuckett to admit into evidence on re-direct his statements made
in his first trial about whether Anderson gavé him thé cocaine to flush and whether the coc-aivrie

n belonged to him.
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CONCLUSION

For the reasons set forth herein, Appellant Clarence Puckett, III respectfully requests
that his conviction be reversed and the case be remanded for a new trial.

| Respectfully submitted,

"Carmen V. Ganjehsani
Appellate Defender

. ATTORNEY FOR APPELLANT

This 25" day of Februray, 2014.
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