STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF SPARTANBURG )
)
Super Suds, LLC, )
)
Plaintiff, ) ORDER GRANTING
) DEFENDANT CAROLINA
PROPERTIES HOLDINGS, LLC, AND
WALTER W. PARKER, IV’S MOTION
FOR SUMMARY JUDGMENT
)
Vs. ) C.A. NO: 2011-CP-42-0500
)
Carolina Properties Holdings, LLC, )
Walter W. Parker, IV, the United States of ) R
America by and through the US Small ) BCEIVED
Business Administration, Carolina Clean )
Greer I, LLC and Community Development ) MAR 11 2019
& Improvement Corporation, )
) SC Court of Appeals
Defendants. )
)

This matter came before the court on Defendant Carolina Property Holdings, LLC’s
(CPH) and Walter W. Parker, IV’s (Parker) Motion to Dismiss that was couched as a motion for
summary judgment. Counsel for Super Suds, CPH, and Parker were present at the hearing on
July 17, 2018. For the reasons set forth in this Order, CPH’s and Parker’s motion for summary
judgment is GRANTED.

I FATUAL FINDINGS

On February 2, 2011, Branch Banking &Trust (BB&T) filed the above-captioned case to
foreclose a mortgage securing a note owed to BB&T by CPH. The original amount owed on the
note was $585,000.00. The mortgage encumbers real property in Spartanburg County on which
a car wash was operating that was owned by CPH. The United States of America, by and through

the Small Business Administration (SBA), was named as a party because it holds a subordinate
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mortgage; Carolina Clean Greer l (Carolma Clean) was named as.a defendant because it was a-
prlor operating company and is alleged m the complamt to hold a possrble lien on per sonal

'property located on the property, and Communlty Development & Improvement Corp01 atlon

'-'(CDIC) was named as defendant because it holds a subordlnate l|en on the property Par ker had -

- 'personally guaranteed the SBA loan in the amount or $l33 000 00
Parker filed an answer and counterclalm agamst BB&T on September 1,201 l

On September 16 Ol 1, Super Suds LLC purchased the subject loan from BB&T and

accepted an assngnment of mortgage On October 27 20l I, Par ker and CPH d|smrssed thelr '

counterclarms against BB&T. On October 31, 20] l Super Suds was substltuted as Plaintiff and

T a NO'[ICC oprpearance was ﬁled by Allan Hl”

Allan Hrll attorney for Super Suds draﬂed and sent a deed -in- lreu of foreclosure.
~ (DIL) to defendant Parker through whtch Parker on behalf of CPH conveyed trtle to the subject

property to Super Suds the holder of the trrst mortgage loan Mr Parker promptly executed the

deed -in-lieu on October 24, 201 l and returned itto Mr Hrll
The DIL purported to convey absolute tltle to the property and provrdes in pertment part
as follows

The consxderatxon for’ thls deed is’ the satrsfar‘tlon and’ cancellatron of the
indebtedness from the Grantor to the Grantee as evrdenced by its mortgage dated
October 21, 2005, which mortgage was recorded in the ROD mortgage book B
' 3542, at page 190. The loan balance of said mortgage and the note secured by ‘
- said -mortgage is the: sum of $601,427.10, together with accruedinterest as )
computed as the annual percentage rate as set forth in the note..~ _—

Grantor, m‘executmg and dellvermg‘thls-deed to Grantee, acknowledges that this

is an absolute deed and not a mortgage. Grantor further acknowledges that he is B

‘conveying complete title to the above described property to the Grantee herein
and the Grantor has no further interest of any nature whatsoever in and to the
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above descrrbed property or any lmprovements thereon E
DIL dated October 24 2011.

lmmediately after dellvery of the DIL, Super Suds assumed possessron of the- pioperty

‘and began operatmg its. busmess Super Suds has operated the car wash contmuously since that-'

' tlme on.the property After assumrng possessron of the property in 2011 Super Suds ‘erected a
new srgn indicating Super Suds was operatmg the car wash and made |mprovementsi to the
property. Super Suds ‘admits that it has. commmgled the revenue derived from thls car wash wrth
mcome from the other car washes that it owns and is unable to provide an ex_act .accountmg for

this location.

" The case lay dormant on the roster for the Court of Common Pleas from October 3l
20ll to September 25, 014 when an order of reference was consented to by Super Suds and |

allegedly by CPH and Parker The Consent Order is srgned by attorney Allan Hill purportedly on

behalf of both partles The matter came before this Court on September 12, 201 6 fora hearrng

and the Court ordered the hearmg contrnued to allow time for dlscovery Notiees of”

Appearances have been filed by Charles LeGrand on behalf of the- plalntiff and Max Hyde

Samantha Nlcholson and Barbara Brunson on behalf of the defendants Parl\er and CPH After

the September 12,2016 heanng, actrvrty commenced on the matter Defendants Parker and CPH '

»ﬁled a motionto,dismiss on April 3, 20l 7. Plaintiff filed a Motion for a Declaration under Rule i

430f the SCRCP’ on Apr‘il 18, 201 8. The parties have enga‘ged in discovery:

At a status conference held on May 2l 2018 the Court ‘scheduled a heanng on the™

Motron to Dlsmrss and Motron for a Declaratron under Rule'43 of the SCRCP for July l7 2018.

‘ The Couit further ordered ‘that counsel piepare and file. brrefs in support of their 1espectrve ‘

"motions by July 9, 2018.. . On July 9, 2018 Plarntrffs counsel and Defendant’ s counsel ﬁled'

~
e

~
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briefs in support of then‘ respectlve motlons In addltlon Defendants counsel ﬂled a.

- memorandum in opposrtlon to the Motion for Declaratlon under Rule 43 In ltS Memorandum in:

Support of Motlon to Dlsmlss or in the Alternative Motlon for Summaly Judg,ment Defendant
asserted that the Motlon to Dlsmlss would be converted to a motlon for summary Judgment
| pursuant to Rule 12(b) SCRCP No ObjCCthn was IalSCd to- the conveltmg Defendant s motlon to

'dlsmlss toa motron for summaryJudgement prlor to or at the hearmg

The record before -the court on'the hearing of these motlons-mcludes the pleadings the
case hlstory of reemd in the Spartanbulg County Court of Common Pleas excerpts from the ‘, .
depositions of Ken Howard dated June 14, 2018 owner of the plamtlff Super Suds and Walt.
Parker Defendant and prmcnpal of the Defendant CPH dated June 14, 2018 and an Afﬁdav1t of |

" " Walt Parker filed August4 2017

( II_.; | STANDARD OF REVIEW

Summary Judgment is proper when there is no genume issue as to any matenal fact and
the movmg party is entitled toludgment asa matter of law. Rule 56(c) SCRCP See Flemmg V.
Rose, 350 S.C. 488, 493, 567 S.E.2d 857, 860_ (2002). The movmg_party may discharge the

burden of demonstrating the absence of a genuine issue of material fact by pointing to the

‘absence of evidence to support the nonmoving party’s case. See Lanham v. Blue Cross and Blue

Shield of S.C., Inc., 349 S.C. 356, 563 S.E.2d 331 (2002). “When determining if any triable

issues of fact exist, the evidence and all reasonable inferences must be viewed in the light most

. favorable to the non:moving partyl” Fleming, 350 SC at 4'93—'9"4,”567 S.E.2d at 860. “Qp'ee the

~-smoving party carries its initial b’u’rden,‘ the opposing party must come forward with specific facts

that show there is a genuine issue of fact remammg fon trial.” Sldes v. Greenville Hosp Sys.,

362 S.C. 250, 255, 607 S. E 2d 362, 364 (Ct App 2004)
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R FINDINGS OF LAW
o Defendant Parker clarms that (l) when the deed m heu of foreclosure (DIL) whrch had

been drafted and sent to hrm by the attomey for Supel Suds was returned to Mr Hrll a merger
o of tltle occurred asa matter of law pursuant to the unamblouous language of the DlL and (2)

even 1f the lanouage in the DIL had not been clear the mtent to convey trtle to the proper ty may

1.

be ascertamed by the actlons of the partres Therefore Super Suds lacks standmg to pursue thrs

B ~‘{"'4‘. P

foreclosure actron because rt holds trtle to the property

o, ¥

Wrth respect to theldoctrme of merger the South Carolma Supreme Court has held that

[w]hen the holder of a mortgage acqurres the equlty of redemptlon or the legal trtle to the 4-

y

land merger wrll take place unless the partres mtend otherwrse Thompson v. Hudgens 161

SC 450 l6l S E 807 810(S C 1931) Equrtable encumbrances cease to'ex1st when the

XL

equrtable and Iegal tltles vest in- the samé person See also Frrst Federal Savmgs and Loan Assn h

ofSouth Carolmav Finn, 3oosc 228, 387SE2d 753 254 (s Ct. 1989) -

-" El

: Further the Court in F inn; noted that the mterpretatlon of a deed is an equrtable matter

: and constructlon ofa clear and unamblguous deed isa questlon of law for the Court See Gardner .

k f v Mozmgo 293 SC 23 358 S. E 2d 390 (1987) see also Bennetv lnvestors Trtle lns Co 370

. : S c; 635 S. E 2d 660 (S C App ”006) Penzav Pendleton Statrons LLC 404 S C 198 743 S

;i : E 2d 850 (S.C. App 20 | 3) To determme the mtent ofthe partres to a deed the court must look
~ first to the language ofthe deed lf the language 1s ambrguous or unclear the court may resort to

extrmsrc evrdence Id B e ) -,i,,‘“; , |

The lanouage in the DlL clearly states that “ [g]rantor further acknowledges that he rs

- conveymg complete title to the above descrlbed property to the Grantee helem and the Grantor

~has no further mterest of any 1 nature whatsoever .2Tn addrtron the DlL prov1des that “The '
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consideration for this deed is the satisfaction and cancellation of the indebtedness from the -

Grantor to the Grantee..” This language in the DIL clearly provides that the grantor conveyed '

absolute title to the grantee. As such the legal and equitable interests in the property merged and

the equitable interest (mortgage) Was extinguished.l

Plaintiff clai‘ms that acceptance of tlie PIL was conditioned on Super Suds successﬁil‘; -
negotiations with. the SBA for release -of its‘rno,rtgage.'» The DIL does not indicate that it is -
' conditional on any further actions by the grantee or Su'per Suds. |

To the extent there was any ambi gu|ty in the DlL well recoonized iules of construction
prowde that any ambrgurty must be construed agamst the drafter Duncan v. thtle 384 S C. 420
682 S E.2d 788 (2009) (rejectmg the argument that an agreement was ambiguous and notmg that
even |f there were an ambrgurty, it would be. construed agamst the dratter) Here Plamtift‘s

attorney prepared the DIL. If Super Suds had mtended to take the DIL with COl‘ldlthl‘lS the

'drafter could have mcluded condmonal language in the DIL. Instead the DIL clearly purports to

' convey absolute trtle and extmguish the related debt Therefore the DIL should be construed to
be unconditronal
Even if the DIL had not expressly conveyed absolute title, the mtent of the: parties is

cvident from Super Suds actions upon purchasmg the BB&T loan and delivery of the DIL to- its

attorney. “The parties do not dlspute the fact that Super Suds assumed possessron of the property 5 )

and began to operate a car ‘wash thereon.-Super Suds changed the signage to indicate that it was
operating the car wash, and Super Suds made improvements to the property. Super Suds mingled

the revenue it received from this car wash with revenue'that it received from other car Washes

that it operated-and never provrded an accounting to CPH as a mortgagee in- possessron These

undisputed facts show that Super Suds took possession of the property as an owner.
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No activity occurred in this matter from October 31,2011, until September 20l4: The
: matter was referred to the Master on September 25 2014, and still no activ1ty occurred in the -
case until the. hearmg held on September 12 201 6. Durlng all this tlme Super Suds -

'contmuously operated a busmess on the property and represented that it was the owner of the

property. Super Suds was unable to explain why the foreclosure languishedfor five years. The

length of time that this case remained dorman_t demonstrates that Super Suds did not intend to -
pursue the foreclosure and considered that it owned the property. |
The Court ﬁnds that the provisions of the DIL Aitselfare'clear and unambiguous. The DIL
provides for the transfer of absolute title'to Super Suds and for the cancelation of any |
mdebtedness owed .to Super Suds As such legal and equntable title to the subject property
merged, the mortgage ceased to exist, and Super Suds,has no standmg to pursue this foreclosure
action. The DIL sp_eciﬁcally states that vthe cons-ideration for the conveyance is.satisfaction"-of _

any debt-owed by the grantor to the grantee.- Super Suds’ attorney drafted the DIL and the deed

includes no caveats or conditions that indicate any intent that it conveyed less than absolute title

or that the conveyance was conditlonal Super Suds took possessmn of the property and acted as
an owner,-operating its busmess the‘re since 2011 Although Super Suds claims Mr. Hill’s '

. acceptance of the DIL was conditional Super Suds has produced no evidence that Mr Hill made
such a representation to Parker Nor has Super Suds produced any other evrdence to mdicate that
its attorney’s acceptance of the DIL vvas conditional or that its attorney performed any follow-up
activities consistent with conditional acceptance. Five years elapsed from the time Super Suds
was substituted as Plamtiff and the resumption of actrvnty on this foreclosure in .201 6. This

further demonstrates that Supei Suds d|d not mtend to pursue the foreclosure and consrdered

itself to hold legal title to the property on which it operated,its business.
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. CONCLUSION

For these reasons, the Court finds that as a matter of law; the legal and equitable interest

in the subject property merged upb’n d_eliﬁvery of théﬂDIL‘ to pfaintiff’ s attorney and Super Suds

has no standing to pursﬁe this foreclosure action(.DéfcndantsfAmotion for summary judgment is .

GRANTED.
IT IS SO ORDERED.

»_[JUDGE’S ELECTRONIC SIGNATURE TO FOLLOW] .

i
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' Spartanburg Commoh Pleas

,‘:
'

Case Caption: _ Branch Bankmg And Trust Company plamtlff etal VS Carolma
. Properties Holdings Llc , defendant et al
Case Number:  2011CP4200500 -

Type: . i 'Order/Sumrriary judgment .

. _i. ltisSoOrdered

s/Judge Gordon G Cooper-3065 -
Electronically signedfon. 2018-09-27 13:38:07 page 9'0f9 i "
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