STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF SPARTANBURG )
)
Super Suds, LLC, )
)
Plaintiff, ) ORDER DENYING PLAINTIFE’S
) MOTION FOR DECLARATION
UNDER RULE 43 (k), SCRCP
)
VS. ) C.A.NO: 2011-CP-42-0500
)
Carolina Properties Holdings, LLC, )
Walter W. Parker, IV, the United States of ) R
America by and through the US Small ) ECBI-VE
Business Administration, Carolina Clean )
Greer I, LLC and Community Development ) MAR s
& Improvement Corporation, ) SC 1 ?0]9
) COU{t of
Defendants. ) pea/s
)

This matter is before the Court on Plaintiff’s motion seeking a declaration under
Rule 43(k), SCRCP that several defenses and counterclaims of Defendants Carolina
Property Holdings, LLC (“CPH”) and Walter W. Parker, IV’s (“Parker”) fail because
there is no settlement agreement between Super Suds and CPH and Parker enforceable
under Rule 43(k), SCRCP. For the reasons set forth in this Order, Plaintiff’s Motion for

Declaration Under Rule 43(k), SCRCP is DENIED.

I. FACTUAL FINDINGS

In 2005, Carolina Properties Holdings took out a commercial loan with Branch
Banking and Trust Company (hereinafter “BB&T”) to begin a car wash and finance the
real estate purchase. BB&T and CPH signed a note (hereinafter the “Note”) secured by a

mortgage (hereinafter the “Mortgage™), and personally guaranteed by Parker.
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Additionally, the United States of America, by and through the Small Business
- Administration (hereinafter “SBA”), holds a mortgage to secure a promissory note

(collectively hereinafter “SBAVLoan”), entered into and modified in 2007. Parker also. -

personally guaranteed the SBA loan in the amount or $l33,00(l.00. Carolina Clean Greer_“ }

I (Carolina Clean) was named as a defendant because it may have held an interest inthe
prope'rty as an eperater and holds ’a-po‘ssible lien pn personal property loeated en the -

' property. Community Development and hnprevement Corporation (hereinaﬁer the N
“CDIC”) ils the holder of an exp'iredsecurity of equipment ﬁxed to tlle Property. .

On February 2,2011, BB&T filed the above-captioned foreclosure action against

" CPH, as the borrower, and Parker personally, as the guarantor. BB&T named SBA and o

CDIC as junior lienholders.

After CPH defaulted-on the Note, Super Suds purchased the Note from BB&T. .

The sale of the N‘ote was conditioned on Parker’s execution of a Settlement and Mutual
Release of Claims as to BB&T. Super Suds alse re_ceived an executed Deed in Lieu of
‘Foreclosure as to the Property | | | |
In 2011, BB&T was represented by Weyman Carter of McNarr Law Firm, P. A
| Super Suds was and contmues to be represented by Allan Hill. CPH and Mr. Parker were

represented by Leon Jones of Jon‘es & Walden dunng the initial stages- of the BB&T

: .'foreclosure Parker acted on behalf of hlmself and CPH, without representatlon durlng '

negotlatlons w1th Allan Hill. CPH and Parker retain add1t1onal counsel in 2016 hmng

Hyde Law Firm, PA

On August 18, 2011, S.uper Suds pur'chased t_he BB&T loan for $200,000: At that |

time, the loan balance was. $601,427.10, andSu‘per"Su_ds was av'vare. of both junior
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~ lienholders, the SBA and CDIC On September 20, 2011 Parker communlcated w1th ‘
. Allan Hill via emarl that he planned to execute a Settlement Agreement and Mutual

Release of Claims with BB&T, and sought to conﬁrm th'at Ken Howard, Super .Suds,'— :

LLC and/or the new note holder would not pursue a deficiency judgment against CPH or

him personally. Allan Hill responded that M. Parke_r’s understanding was correct. On |

'Sept'ember 23,2011, as a condition of the.ZBB&T note sale Mr.nParker and CPH signed a

Settlement and Mutual Release of Clalms wrth BB&T effectlve September 19, 2011. On v

October 27, 201 1, CPH and Parker dlSl’l’llSSCd thelr counterclarms
Allan Hill drafted a Deed in Lieu of Foreclosure, which he sent to Mr. Parker for '
execution. On October, 24 2011 1, Walt Parker executed the Deed in Lieu ofv Foreclosure
| (herelnafter “DIL”) and delivered the DIL to Allan Hlll s ofﬁce According to the’ DIL
Super Suds recelved absolute t1tled to the Property w1th con31deratlon for this deed being
the s.atr"sfaction andlcancellation of an indebtedness from the Grantor.
On Oc»tober 31, 201 1;’the C1rcu1t Court signed a “'C;onsent Order Substituting |
| Parties ‘Pursuant t_o Rule 25(0): and Substituting-.Counsel, which Was filed by BB&T and .
signed by attorneys for'BB&T;.dSuper"Suds,’SBA and CDIC. Aecordingly, Super Suds
stepped into the shoes of BB&T as plaintift in the above-captioned'matter. 'At
approximately the same‘.time in 2011, CPH and Mr. Parker surrendered the Pr_opertsl to: |
Super'Suds. Super Suds took possession of the Property_and has operated its buslness
there since that time. | o
On August 3 2016 Plamtrff ﬁled an'Amended Lis Pendens and Notlce of

Appearance of Charles LeGrand On December 5 2017 Defendants ﬁled an Amended

Answer and Counterclalms Pla1nt1ff contends that several defenses and counterclauns of
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i

Defendants should fall because there is no settlement agreement between Super Suds and

‘ CPH and Parker enforceable under Rule 43(k) SCRCP 1nclud1ng CPH’s and Parker s
~ Third Defense (Merger of Title), Fourth Defense. and Counterclalm (Breach of Contract) -

‘ Seventh Defense and Counterclaim (South Carohna Unfair Trade Practices Act) Ninth .

Defense and Counterclaim (Fraud) Tenth Defense and Counterclalm

(Unconsc1onabihty) Fifteenth Defense (Accord and Satlsfaction) and any other defense .

CPH and Parker contend are based upon an alleged settlement agreement

Plalntiff contends that no agreement affectmg this proceedmg is binding unless. - L
j one of the condmons of Rule 43 (k) SCRCP is met Defendants dispute that Rule 43 (k) L
. SCRCP applies Defendants also assert that a merger of t1tle occurred when the Deed 1n'
" Lieu of Foreclosure was dellvered to Super Suds attomey, extmgulshing the underlying‘ .

debt and the equitable mortgage mterests in the property Defendants have not ﬁled a

motion to compel a settlement agreement

L STANDARD OF REVIEW

R_ule 43(k), SCRSCP,.statels‘;
| No agreement- between counsel".affect‘ingthe proceedings 1n an'action shall “
be binding 'uniles‘s' reduced"_t’ouv th"e:'form of a consent order or written
stipulation -signed by counsel and -entered in tlie record, or unless made in .
op‘en court and noted uponvthe‘ record,or reduced to writing and signed by E :
the parties an‘d:t‘heir counsel' | | |

‘ Rule 43(k) South Carohna Rules ‘of C1v1l Procedure

‘ %

" The Supreme Court s discusswn of the apphcabihty of Rule 43(k) SCRCP .

involves parties represented by counsel seekmg to’ compel a. settlement agreement See'v .
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sy

~ Farnsworth, 627 S.E.2d 724, 726, 367 S.C. 634 sC, 2006) (holding thath'ule‘.43(k) -

rapplled to a letter srgned by both counsels) see also Ashfort Corporatzon v. Palmetto

: Constructzon Group Inc 458 S.E.2d 533 535 318 S. C 492 493 (S.C,, 1995) (holdm0

that Rule 43 (k) applled to: a settlement agreement srgned by the parties and conﬁrmed by'

counsel) “Rule 43(k) is intended to prevent dlsputes as to. the’ ex1stence and terms of

' 'agreements regardmg pending htigatron .. [and it] is applicable to settlement
agreements.” See zd .at 534 and - 493 4, In Galloway, the Court of Appeals emphasmes
that compliance with ARule 43(k) A1$ -a burden placed on an’ attorney to motivate thie
attorney to protect his client’s interest by-‘reducing the agreement to writing-'with material
terms and condltions of the agreement See Galloway, 481 S E.2d at 716, 325 S.C. at 547
Regardmg whether Rule 43(k) applles to settlement agreements pending
litlgatlon ‘the Supreme Court states. in Farnsworth [ ]nder our general rules of
-construction the words of a statute must be given their plain and ordinary meaning
without resort to subtle or forced construction to.hmlt or expand the statute s operation

Farnsworth 627 S. E 2d at 726, 367 S C. at 634 (quotzng State v. Muldrow 348 S. C 264,

268, 559 S. E 2d 847 849 (2002)) "In mterpretmg the meanmg of the South Carolma' :

Rules of Civil Procedure the Court applies the same Tules of constructlon used to

a 1nterpret statutes.” Id (quotmg Maxwell v, Genez 356 S C. 617, 620, 591 S E 2d 26 27

(2003)) Ultimately, .the Famsworth Court requrred strlct comphance w1th the

requirements of Rule 43 (k) “because Rule 43 13} plainly apphes to’ all settlement' '

4

agreements signed by counsel » Id. (emphaszs aa’a’ed)
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III. FINDIN G REGARDING RULE 43( k). SCRCP

Accordrngly, Rule 43(k) SCRCP is not applrcable because that Defendants S
‘Parker and CPH, were unrepresented durmg the negotratlons with attorney Allan H1ll and

at the issuance of the Deed in L1eu of Foreclosure The burden of comphance w1th Rule

'43(k) is placed on attorneys rather than unrepresented partres Furthermore the rules of -
: statutory construction show that Rule 43(k) should not apply to pro-se htlgants The plaln

B ": and ordmary meanmg should be glven to Rule 43(k), and accordmgly the rule should be |

‘applred to agreement[s] between counsel”. Rule 43 (k) SCRCP. o

Ne1ther Defendants nor Plalntlff presented to the court a settlement agreement

meetmg the requlrements of Rule 43(k) SCRCP Allowmg Pla1nt1ff to utrllze Rule 43(k) .

SCRCP, to av01d Defendants defenses and countercla1ms would be unjust g1ven that
Defendants were_not represented by counsel and have not sought to compel a settlement
t;agreement Instead’ the parties"intention is evidenced by the transfer of title to the "

| subject property via the Deed in L1eu of Foreclosure Accordlngly, Pla1nt1ff’s use of Rule

43(k) to fail Defendants defenses and counterclarms is m1splaced

: 111. CONCLUSION

“For the foregoing reasons, the Court finds that Rule 43(k) shall not be ap'p'lied in

“this matter and Plaintiff’s Motion for Declaration Under Rule 43(k), SCRCP is DENIED.

ITIS SO ORDERED

[JUDGE S ELECTRONIC SIGNATURE TO FOLLOW]
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Spartanbdrg Comnﬁion’ Pleas

%

" Case Caption: 'Branch Bankmg And Trust Company plamtlff etal VS Carolma»‘

Properties Holdings Llc , defendant et al
~ Case Number: '2011CP4200500

- Type: .. e . ‘Master/Order/Other'_ :

It 1s, So Ordered

s/Judge Gordon G Cooper -3065

Electronically signed on 2018-09-27 13:38:37  page 7 of 7
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