STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
| :
COUNTY OF SPARTANBURG )
)
Super Suds, LLC, )
)
Plaintiff, ) ORDER DENYING PLAINTIFF’S
) MOTION TO RECONSIDER COURT’S
ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY
JUDGMENT
)
Vs. ) C.A.NO: 2011-CP-42-0500
)
Carolina Properties Holdings, LLC, )
Walter W. Parker, IV, the United States of ) RECE
America by and through the US Small ) rVED
Business Administration, Carolina Clean ) MAR
Greer I, LLC and Community Development ) 11 2019
& Improvement Corporation, ) C
) Court of Appeais
Defendants. )
)

This matter is before the Court on Plaintiff’s Motion for Reconsideration of the Court’s
Order Granting Defendants’ Motion for Summary Judgment. Present at a hearing on January 17,
2018, were counsel for Super Suds, LLC (Super Suds), Charles D. LeGrand and Allan S. Hill,
and counsel for Carolina Properties Holdings, LLC (CPH), and Walter W. Parker, IV (Parker),
Samantha L. Nicholson and Barbara E. Brunson. The Court has reviewed the briefings, the
record, and the files herein, and is fully informed. For the reasons set forth in this Order,
Plaintiff’s Motion for Reconsideration of the Order Granting Defendant’s Motion for Summary

Judgment is DENIED.
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R A 'FA?CTUAL FINDINGS‘

. 1. ) On February 2, 20] l Branch Bankmg & Trust (BB&T) filed the above -captioned

case. to foreclose a mortgage securmg a note owed to BB&T by CPH. The orlgmal amount owed ‘

© on the note was $585,000.00.
-2 The mortgage encumbers leal property m Spartanbul g County on Wl’llCh a.car
wash was operatmg that was owned by CPH

SR The United States of. Amerlca by and through the Small Busmess Admmlstratlon

'('SBA)', was named as a party because it holds aisubordmate mortgage; Carolina Clean Greer I -

(Carolina:Clean) was.named as a defendant because it was a prior operating company and is

, alleged in the complaint to hold a possible lie‘n on personal property located on the property;' and

: Commumty Development & lmprovement Corporatlon (CDIC) was named as defendant because

, it holds a subordmate llen on the property.. Parker had personally guaranteed the SBA loan inthe

. amount or $1 33 000. 00

4 Parker f iled an answer and counterclaim against BB&T on September‘l; 2011.

5. On September 16, 2011, Super Suds, LLC purchased the subject loan from BB&T -

‘and accepted an assignment of mortgage.
6.~ On October 27,2011, Parker and.CPH dismissed their counterclaims against |

 BB&T.

T On October 31,2011, Supel' 'Suds_;was-slubstituted as’Plalntiff and aNotice of . 7 .

‘ Appearance was filed by Allan Hill. -

8. . Allan Hill,'_attorney for Super 'S.uds,’_drafted and sent a deed-in-lieu of foreclosure

(DIL) to defendant Parker through"whiCh Parker on behalf of CPH conveyed title to the subject .

property to Super. Suds_, the holder of the ﬁrs‘t mortgage loan.
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‘9. - " Parker promptiy exec’utedj‘th_eDIL"on October 24; 2011, and returned it to Mr
“Hill.
10. TheDIL purported to convey absolute title to the property and provide's, in,
. pertinent part, as follows: N
The consideration for this deedis- the-satisfaction.and cancellation of the
~* indebtedness:from the Grantor to the. Grantee as evidenced by its mortgage
dated October 21, 2005, which mortgage was recorded in the ROD -
mortgage book 3542, at page 190. Thé loan balance: of said mortgage and.
the note secured by said mortgage is the sum of $601,427.10, together
with accrued interest as computed as 'the annual percentage rate as set
forth in the note ‘ R
' ‘Grantor in executmg and dellvenng this deed to Grantee acknowledges
- that this is an absolute. deed and not a-mortgage. Grantor further
acknowledges that he is conveying. complete title to the above described
" property to the Grantee heréiri and- the Grantor has no further mterest of -

‘any nature whatsoever in-and ‘to the above descrrbed property or any~
lmprovements thereon - .

P .

DIL dated October 24, 201 1.

'H Immedlately -after dehvery of the DIL Super Suds assumed possessmn of the.
propert)'/'and began operatmg its business. Super Suds has operated the car wash contmuously
_ since that time on,the proper.ty; | |

| :l'Zl.;The c_ase »l_a.y,'ldo‘rmant on the roster_f_or'the’Court of Common Pleas from October-
‘3t,-201 ] to September 25, 20 l'4-, when an drderof reference moved the case to the Master-in-
'Equity. :

13. The m:atter came before this Court:on‘ é‘eptember 12, 2016, for a he-arin'g. and the -

Court ordered the hearing con_tinued to allow time for discovery.

14. Aftér the September 12,20 16 hearing, a'ctivity. commenced on the matter”
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15. Defendants Parker and CPH ﬁled a motion to dlsmlss on Aprll 5, 2017 Plaintiff

=.fled a Motion for a Declaratlon undel Rule 43(k) of the SCRCP on Aprll I8 201 8. The partles

'smce engaged in dlscovery

'16. On July ]7, 2017, the Court heard the Defendant’s Motion to Dismiss; a'nd.

Plain'tiffl’s Motion for a Declarati011« under Rule 43(k) of the SCRCP.

17. The reeord before the court on the hearing of these. motions includes the

pleadings; the case h'i_story of record in the ‘Spartanburg County Court of Common Pleas; |

-excerpts from the depositions of Ken Howard dated June-l4, 2018, oWnel' of the plaintitf Super
- Suds, and Walt Parker Defendant and prmcnpal of the Defendant CPH, dated June 14, 2018 and
an Affidavit of Walt Parker filed August 4, 20] 7. “ _
: . ' ]8. Thereafter, on _September 27, 201;5‘_3, this Court signed and'ﬁled an Order Denying‘
Plaintiff’s Motion for De‘elaration Under Rule 43(k), SCRCP, and an Order _Gra'nti'ngv Defendant
, Carolina Properties Holdings, LP,C, and Walter‘V.V. Parker, ‘I.V’s.Motion for Summary Judgment.
a ‘19. On October 8 2018, Plaintiff filed motions to reconaider- each order.

20. On Cctober 29, 2018, Defendants, CPH and Parker, filed a Motion to Strike.

. I DISCUSSION
‘ The Court considered all factors and the full record in determining wnetner to grant
'Defendant’é Motion for 'Si‘u_mmary Judgment. The Court granted‘Defendant’s Mot’ion for . !
Summary Judgment on the grounds th.at a merger of title occurred Whenv Plaintiff Walt Parker
signed the deed in lieu offoreclosure (DIL) and delivered it tothe Suuer Suds’ attorney. ln.

granting the motion for summary Judgment the Court mvoked its equntable powers to put into’

place that ““...which ought to have been done ” See Kerr v. City of Columbia, 232 S.C. 403 102 .
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S.E. 2d 364, 366 (S. Ct: 1958) (afﬁlmmg the decmon ofthe master in equlty that “...the court
will regard.as done that Wthh ought to have been done) Regions Bank v. ngard Properties,
. Tnc. 394 S.C. 241, 715 S.E. ed 348, 352 353 (S.Ct. App. 701 ]) (notmg that the case at issue ‘
' mvolved several maxims of equnty mc]udmg equrty regqrds as done that which »ought to have
been done™). |

“The Court’s ruling on Summary Judgement ohdll stanid based on the merger of title that |
occurred upon deliveryvof the DIL to Plaintrff’ s attorney;Ae \Such,,Super Suds has no standing to
pursue this foreclosuré action.‘ The Court found the partres’ intended to conv'ey property |

evidenced by the transfer'of titl_e to the subject property via the deed in lieu of foreclosure and

Super Suds’ uninterrupted possession of the property since 201 1 without record of an accounting -

of rents and proﬁts.
Plaintiff argues'that it received insufﬁcient .'notice that the m'otion to dismids would be
converted to a motion for summary Judgment At Status Conference in May 9, 201 8, the Court
set’ hearings for all pendmg motlons for July 17, 2018, mcludmg Defendant’s Motlon to Dlsmlss
and Plalntlff’s Motlon for Declaratlon under Rule 43(k). The Court requested briefs be ﬁled by
' »JuIy 9, 2018 Defendants filed its Brief converting the Motion to Dlsmlss into a Motion for |
Summary Judgment on July 9, ”01 8. Plaintiff notes that the Defendant’s Brtefwas fled fewer
than 10 days prior to the Court ] hearmg date. |
| Rule 12(c) states ff[i]f on motron forjudgment on the p_leadings mattersloutsidethe '
pleadings are,p'resented to‘ andnot excluded hy th'e ‘bourt, the motion shztl] be treated as one for j
| summaryjudgment and d‘ispos.ed ot’ as provided in Rule 56, and all parties sha.ll‘be'g-iyen: a |
reasonable opportunity to present all material madepertinent to such a m'otion by Rule_56_.. While

' Rule 56(c) does state that motions for summaiyjudgment shall be sewed- 10 da_ysfpr_ior toa

‘o R
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hearmg, the Court-of Appeals ‘as also ruled that [p]pursuant to Rule.5<6 ‘all parties' shouldhave -

. been given a reasonable opportunlty to present all materials such as afﬁdavrts deposrtrons étc.,
. peitment toa motlon on summaryJudgment ? Lee V. Kelley, 298'S.C. 155, 158, 378 S E 2d 6]6
617 (Ct-App. 1989).  © - ‘
| Plamtlff did. not object to the procedural posture of the. Motlon for Summary Judgment
- that had been noted in Defendants briefin support of its motion prior to the heanng or at the
hearing. Defendant fled its brrefwrthin the time requned by the Court Plalntiff submitted no
o i'esponse to Defendant's motion.or its brief thereof.'lnstead, Plamtiff was prese'nt-at the hearing
» ‘and argued in opposition to the summaryju'dgment‘m'otion. éiaintiff had reasonahle opportunity

. ‘,. to present evidence in opposition to the Motion for Summary J_udgment, but Plaintiff did not

- present evidence in opposition until after the Court’s oral ruling, but prior to the entry _of'an " o

'Order on the Motion for. Summary Judgment on the issue. Plaintiff had the .opportunity‘to_ submit'

': _ amendments to the'proposed“order, and did so. Yet, none of Plaintiff’s current objections to the -

“,"Order were included.
| Accordingly, the Plaint;iff“zs motion to reconsider the order ‘granting Defendant’s motion

t_or summary judgment on._thc‘. gr‘oundsitha‘t i’_vlaint;iffhad iris'ufﬁcient‘ notice that the motion»;WOuld
g he‘argued as a motion for sumrnary Judgmentis ;deniéd‘ bec.ause‘Plaintiff had reasonahle notice
that the motion would be coni/erted when the hrief in support 'o'fthemotion vras ﬁleld-‘in ‘, . |
_f‘"acco_rdan'ce with the Scheduimg Order and Plaintiff waived any objection to the timing of the‘
' conversion when i’laintiff failed to i‘aise the objection prior.to or at~~th'e heai'ing. :
Plaintiff_ claims. that De‘fendant’s niotion 1s a'n_i_otion to enforce a settlenientagreemcnt-.
' However, the Courtjr‘-uled. that de:li’very of theDIL was an eftective merger of title, and i’laintiff

had no standing to pursue foreclosure. The Court found, 1“[w]hen‘. the deed-in-lieu of foréclosure
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'(DlL) which had been drafted and sent to [Parker] by the attorney for Supel Suds, was returned
to M| Hill, a merger of tltle occurred as a matter of law pursuant to the unamblguous language

of the DIL, and ..even |f the language in the DIL had not been clear, the intent to convey trtle to

the property may be aseertamed by the actlons of the parties. Therefore Super Suds lacks'

standing to pursue this foreclosure.actlon because |t~.holds tltle to the property.” The Court ruled
on doctrine of merger o’f .tit'le ratl1er than a purported settlement agreement. The Cdu.r't"consider_ed
Su‘per.‘ Suds’ imrnediate possessiOnof the property,‘no‘separate iaccounting l”or rents and profits,
length»‘of time the case languished on‘th‘e docke.t_’,: and laek_ of follow-up frovrn:‘\S‘uperlsuds’

" courisel to-determine effective delivery and merger.

. CONCLUSION

For the foregoing reasons, the Court ﬁ‘nds that Plaintiff’s Motion for Reconsideration of
the Granting Defendant’s 'motion for ‘Summary Judgment _is Denied.

IT 1S SO ORDERED.

[JUDGE’S ELECTRONIC SIGNATURE TO FOLLOW]

: OQQOOZdeL 102#3SVYD - SY3'1d NOWWOD - OUNENYLHVS - NV 95:01 90 924 6102 - az14 ATIvOINOALOTT3



‘Spartanbiirg Co“m'mon' Pleas’

Case Caption: . ',Branch Banking And Trust; Company plamtlff et al VS. Carolma‘ --

- : Properties Holdings Llc ;-defendant, et al -
Case Number: ~ 2011CP4200500

‘ ;lfype:: , S }_-Maﬂste::r/‘OrdeAr/O}the‘r o

L It.is éd Ordered

s/Judge Gordon G Cooper-'30v65

“Electronically signed on 2019-02-06 10:32:43 . page 8. of 8
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