STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG %
Super Suds, LLC, ;
Plaintiff, g ORDER DENYING PLAINTIFF’S
) MOTION TO RECONSIDER COURT’S

ORDER DENYING DECLARATION
UNDER RULE 43 (k), SCRCP

Vs. C.A. NO: 2011-CP-42-0500
Carolina Properties Holdings, LLC,

Walter W. Parker, IV, the United States of
America by and through the US Small
Business Administration, Carolina Clean
Greer [, LLC and Community Development
& Improvement Corporation,

Defendants.

]
q
g

This matter is before the Court on Plaintiff’s Motion for Reconsideration of the Court’s
Order Denying Declaration Under Rule 43(k), SCRCP. Present at a hearing on January 17, 2018,
were counsel for Super Suds, LLC (Super Suds), Charles D. LeGrand and Allan S. Hill, and
counsel for Carolina Properties Holdings, LLC (CPH), and Walteé W. Parker, IV (Parker),
Samantha L. Nicholson and Barbara E. Brunson. The Court has reviewed the briefings, the
record, and the files herein, and is fully informed. For the reasons set forth in this Order,
Plaintiff’s Motion for Reconsideration of the Order Denying a Declaration Under Rule 43(k),

SCRCP is DENIED.
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L FACTUAL FINDINGS

1. On February 2,2011, Branch Banking & Trust (BB&T) ﬁled the above captroned

case to foreclose a mortgage securmg anote owed to BB&T by CPH The or rglnal amount owed
| on the note was $585 000.00. ' |

2. Themort‘gage encumbers real propertyfin‘Spal’tanburg County on _which a car
wash yvas operating th.a't'was owned by CPl-l .. B

3. The Unlted States of Amerrca by and through the Small Busmess Administration’
(SBA), yvas named as a party because it holds a subordmate mortgage Carolma Clean Greer l
A_‘(Carohna Clean) was named asa defendant because it was a prior operatmg eompany,and is
‘alleged in the complaint to hold a possible llen jon personal property located on the property; and

Commumty Development & Improvement Corporatlon (CDIC) was named as defendant because

st holds a subordinate hen on the property Parker had personally guaranteed the SBA loan in the

. amount or $133, 000 00.

4. Parker filed an answer and counterclaim against BB&T on_:'September 1,2011.

5. ’ | On September 16, 201 ll, Super Suds, LLC purehased Ithesubject I'oan from BB&T
and accepted an assignment of mortgage. | |

6. On October 27, 2011, Parker and CPH dismissed their counterclaims against‘ .

~ BB&T.

7. On October 3 [, 2011, Super Suds was substituteld as Plaintiff and a Notice of

Appearance was filed by Allan Hill. o

- 8. Allan Hill, attorney for Super Suds drafted and sent a deed-in- heu of foreclosure

(DIL) to defendant Parker through whrch Parker on behalf of CPH conveyed tltle o the sub_rect

'property to Super Suds, the holder of the first mortgage loan.
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9. - ) Parker promptIAy executed.the DIL on October 24, '20t‘1, and returned it to Mr.
Hil. o T |

10. The DIL purported to convey absolute title to the property and provrde.s in
pertlnent part, as follows |

The consideration for this deed-is the satisfaction and cancellation of the -
indebtedness from the Grantor to the Grantee as evidenced by its mortgage .
dated October 21, 2005 which mortgage was recorded in the ROD
mortgage book 3542 at page 190. The loan balance of said mortgage and -
the note secured by said- mortgage is the sum of $601,427.10, together
with- accrued interest as computed as the annual percentage rate as set
forth in.the note : :

Grantor in"executing-and delivering this deed to Grantee, acknowledges .
that this is an absolute deed and not .a mortgage. Grantor further
acknowledges that he is conveying complete title to the above described
property to the Grantee herein and the Grantor has no further interest of -
any nature whatsoever in and to the above descrlbed property or any
improvements thereon. :

DIL dated October 24, 2011.

1. Immedlately after dellvery of the DIL Super Suds .assumed possessron of 'the

property and began operatmg its business. Super Suds has operated the car wash contmuously .

since that time on the property. '
~12. The case l‘ay dormant on the rostertor the Court of Common Pleas from _October
31, 2011 to Septemb'er 25 20.1"4_:. when an order of reference moved the case to‘ the;_I\/IIaster-inT
Equ,_tty: | | -
13. The matter came hefore th'i'S Court on ‘Septe‘mber ]':2, 2016, for a hearing and the
. Court ordered the heal ing contmued to allow time for. dlscovery | | |

14 After the September 12, 2016 hearmg, actlvrty commenced on the mattel
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15. Defendants Parker and CPH fled a motion to dismlss on Abril 5, 20]7 Plamtiff
7' : 'fled a Motion for a Declaratron under Rule 43(k) ofthe SCRCP on April l8 201 8 The partres
. smce engaged in dlscovery _ | ” . \ ‘ » R

16. On July 17, 2017 the Court heard the Defendant s Motion to Dismiss ‘and
Plaintiff’s Motlon for a Declaration under Rule 43(k) of the SCRCP | |

17. The record before the court on the hearmg of these motions mcludes the

o 'pleadmgs the case history of record m the Spartanburg County Court .of Common Pleas
excerpts from the deposrtlons of Ken Howard dated June 14 7018 owner of the plamt|ff Super

- Suds, and Walt Parker Defendant and prmcrpal of the Defendant CPH dated June 14, 201 8; and:

. an Affidavit ofWalt Parker filed August 4,2017.

18. Thereafter, on September 27 2018 thls Court signed and tiled an Order Denymg

| .Plaintiff' s Mot|on for Declaration Under Rule 43(k) '-SCRCP and an Order Grantmg Defendant

Carolma Properties Holdmgs LLC and Walter W Parker IV’s Motion for Summary Judgment
| 19 On October 8,2018, Plamtlff fi led motions to reconsrder each order. .

' "~ 20.0n October 29, 2‘01’8, Defendants,.CP.H and Park’er, ﬁled a Motion to Strike.

‘ IL DISCUSSION
21. The Court considered all factors and the full record ln deter mmmg whether to
issue a declaratlon under Rule 43(k), SCRCP.
| 22 The.'intent of the}Court in d'e'nyingithe motion“ for declaration was topromote a
_just result. | . B - |
‘23. The Court found-the part‘ies’ inteiitions of lthelparties tojconv_ey 'p-,-op‘e'rty .
evidenced by the.transfer of title to the subject. pioperty v.ia the Deed in'L:ie_u of Foreclosure, and: |

. ~ Super Suds’ possession of the property since 2011 wit_hou_t record of an -accounting of rents'and
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pfoﬁis; Accqrdingly, the Cogrt-did h(.)t‘issue a déblaration under Rule 43(k), SCRCP, and the

Plaintiff’s motion is dehiéd. Th_’e Court’s ruling on Summary Judgement shall stand and based on

the merger of title upon delivery of the DIL to Plainti_fﬂé attorney, Super Sudsha_s no standing to

pursue this foreclosure-action.

uL 'éONCLUSION

For the foregomg reasons, the Court ﬁnds that Plamtlff’ s Motion for Reconsnderatlon of
' the Order Denying Declaratlon Under Rule 43(k), SCRCP 1s DENIED
ITIS SO ORDERED.

[J UDGé’S ELECTRONIC SIGNATURE TO FOLLOW] .
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: Spa"rténburg' Common Pleas

Case Caption:. . ."Branch Banking And Trust Company plamtlff et al VS Carolma
: ' Propertles Holdings Llc , defendant et al '
- Case Number: 201 1CP4200500 ’

. Typé: . ,Qrder/Other

‘ lt is So O'rdered~

s/J;ldge Gdrddn G Cooper-3065

‘Electronically s'igned'on.2019-02-.12 17:02:02 “page 6 of 6 o -
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