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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
} FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) ACTION NO: 2013-CP-

leremy Greene,
PlaintifT,
' SUMMONS

VS.

Medical University of South
Carolina,

JURY TRIAL DEMANDED!

D N e e e e S e

TO THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein. a copy
of which is herewith served upon you. and 10 serve a copy of your answer to this Complaint upon
the subscriber, at the address shown below, within thirty (30) days after service hercof, exclusive
of the day of such service, and if you {ail to answer the Complaint, judgment by default will be
rendered apainst you for the relief demanded in the complaint.

BLAND RICHTER, LLP
Attorneys for Plaintiff

‘Ronald L. i}?éﬁttr. Jr,

Peoples Bilding

18 Bmiz Street, Mezzanine -
(haﬂu,x(m South Carolina 29401
843.573.9900 (telephone)
843.573.0200 (facsimile)
ronnief@blandrichter.com (e-mail)

Charleston, South Carolina

Z >
Janvary £ .~ 2013



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) IFOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) ACTIONNO: 2013-C P-,‘,,_,_!0__:,‘:!H:-_‘fw_
Jeremy Greene, )
)
Plaintiff, )
) COMPLAINT
VS, ) (Breach of Contract / Defamation)
' )
Mcdical University of South )
Carolina, )
}_ JURY TRIAL DEMANDED!

t2

The Plaintiff. complaining of the conduct of the Defendant herein. alleges as follows:

Parties and Jurisdiction
The Plaintiff. Jeremy Greene (“Greenc™). is a citizen and resident of Dorchester County,
South Carolina.
The Defendant. Medical University of South Carolina (“MUSC"). is a political agency or
subdivision of the State of South Carolina.
This action is brought pursuant to the South Carolina Tort Claims Act. 15-78-10. et seq..
South Carolina Code of L.aws, 1976, as amended.

Factual Background

MUSC is a public hogpilal which provides a variety of health care services, including
specifically trcatment of patients suffering from renal conditions and the treatment of
patients ultimately requiring kidney transplants.
In order 10 be considered for kidney transplant at MUSC, prospective paticnts make
application to MUSC's kidney transplant program.
Once accepted into the program, kidney transplant patients are tracked with regard to the
function of their kidneys, are maintained vltimately on a program of dialysis and are

profiled for an appropriate donor match should a donor kidney become available.



10.

14.

As a citizen of Summerville. South Carolina, MUSC and its kidney transplant program
represents the safest and most convenient transplant program available to the PlaintiT,
Prior to 1999, the Plaintiff suffered from renal insufficiency which progressed eventually
to the point of requiring dialysis and kidney transplant.

In or around May 1994, the Plaintiff began dials'sis under the supervision of MUSC. and
the Plaintiff also began the application process to receive a kidney transplant.

Unlike other transplant programs, MUSC did not have or did not provide to the Plainti{T a
written policy sctting forth with specificity what was required of the PlaintifT in order to
remain in the program and/or what the Plaintiff's rights were in the cvent that he

allegedly deviated {from any program requirement.

- In 1999, the Plaintiff underwent a successful transplant of a cadaver kidney at MUSC.

. At the time of the transplant. it was known or anticipated that with proper care. the

transplant kidney had an expected life of 4 to 7 years.

- At the time ol the transplant. it was known or anticipated that the Plaintiff would require

another transplant in the future.
Following his transplant surgery in 1999, the Plaintiff remained a patient of the MUSC
kidney transplant program and continued 1o receive care and monitoring of his

transplanted kidney.

. Following his transplant surgery in 1999, the Plaintiff remained compliant with any and
all requirements of the kidney transplant program which were made known to him.

- Largely through his efforts and dedication to maintaining the health of his transplanted

kidney, the Plaintiff's kidney ultimately lasted for 12 years before failing to the point

where a subsequent transplant became necessary.

. Beginning in or around June, 2010, the Plaintiff's kidney began to fail.
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24,

25.

26.

27.

- The Plaintiff suffered from extremely high blood pressure and other conditions which

became life threatening.

-In or around September, 2010, the Plainti{T"s father asked the Plaintifts physicians at

MUSC whether it would be acceptable for Greene to seck a second opinion for his

condition at Massachusetts General Hospital in Boston.

. The PlaintifT"s father and wife were assured that the consultation was acceptable and

would not be an impediment 10 Greene's continued status as a patient of the MUSC

Kidney transplant program.

. The Plaintiff was flown to Boston in late 2010, where he received care for his renal

condition.

- The Plaintiff returned to South Carolina in a better state of health and prepared to

continue in the MUSC kidney transplant. program.

On February 2. 2011, the Plaintiff received a letier from the MUSC Transplant Center
informing the Plaintiff that he would not “"be placed on the MUSC kidney transplant list”
because of his alleged “history of severe noncompliance.”
The letter offered no explanation of the alleped non-compli'ance, nor has any explanation
been provided to date.
The Plaintiff rcccivedvno notice of the alleged non-compliance, nor was he provided any
opportunity to cure any alleged non-compliance.

As a result of the unilateral and unjustified action of MUSC, the Plaintiff was forced to
seck admission on an alternative transplant Jist.

The Plaintiff applied to the Mayo Clinic in Jacksonville, Florida. The Mayo Clinic
reviewed the Plaintiff's health history thoroughly and accepted him into its transplant

program without reservation.



28.

33

As aresull of MUSC"S unilateral and unjustificd ouster of Greene from its program. he
has suffered damages and will continue to suffer damages through the increased time and
expense of travel 1o and from Jacksonville, Florida for care which should have remained
available to him in his home town, Following a future transplant surgery. the Plaintiff
will further be forced 10 take up temporary residence in Florida al considerable expense
which would have otherwise been avoided.

For a First Cause of Action

Breach of Contract

- Paragraphs 1 through 28 above are incorporated herein as if realleged in full verbatim.

. At all times relevant hercto, the Plaintiff and Defendant were in a contractual relationship

in which the Defcndanlt was contractually bound to provide medical care and services 1o
the Plaintiff, including specifically providing him with a kidney transplant should his

condition require it.

N

. At all times relevant hereto. the Plaintiff met all of the terms and conditions of his

contract.

- On or aboul February 2. 2011, the Defendant unilaterally. without justification. without

warning and without the right or opportunity to cure, breached its contract with the
Plaintiff by summarily dismissing him from the kidney transplant program.
At all times relevant hereto, the contract between the parties was imbued also with the

obligation of good faith and fair dealing.

- On or about February 2; 2011, the Defendant unilaterally, without justification, without

warning and without the right or opportunity to cure, breached its obligation of good faith

and fair dealing with the Plaintiff by summarily dismissing him from the kidney
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41,

42,

transplant program and by falsely reporting that the basis {or its decision was the

Plaintiff"s alleged “history of severe non-compliance,™

. As aresult of MUSC’s unilatcral and unjustified ouster of Greene from its program, he

has suffered damagcs. and will continue to sulTer damagcg through the increased time and
expense of travel to and from Jacksonville. FFlorida for care which should have remained
available to him in his home town. Following a future transplant surgery, the Plaintiff
will further be forced 10 take up temporary residence in Florida at considerable expense

which would have otherwise been avoided.

. The PlaimifT is entitled to judgment against the Defendant in an amount determined by a

Jury to be sufficient to compensate him fully for all losses. past, present and {uture.
For a Sccond Cause of Action

Defamation

. Paragraphs | through 36 above are incorporated herein as if realleged in full verbatim.

. The Defendant. by and through its agents, falsely published both orally and in writing

that the Plaintiff had a *history of severe non-compliance™ with regard to his participation

in the kidney transplant program.

. The statements made by the Defendant’s agents were false and were known to be false al

the time they were made.

The statements have become a permanent part of the Plaintiff"s medical record.

The statements led to the unilateral and unjustified decision 1o terminate the Plaintiff
from the kidney transplant program.

As a direct result, the Plaintiff has suffered damages and will continue to suffer damages
through the increased time and expense of travel to and from Jacksonville, Florida for

care which should have remained available to him in his home town. Following a future



transplant surgery, the Plaintiff will further be forced 1o take up temporary residence in
Florida at considerable expense which would have otherwise been avoided. The Plaintif
has been further harmed and will continue to be harmed through the publication in his
medical record of the false allegation that his is non-compliant with his care.

43, The Plaintiff is entitled to judgment against the Defendant in an amount detcrmined by a
jury to be sufficient to compensate him fully for all losses. past. present and future.
WHEREFORE, the ﬁlainliﬁfprays for judpment against the Defendant in an amount

determined by a jury to be sufficient to compensate him fully for all losses. past. present and
future. together with such additional relief as the court may deem just and proper, including the
costs of this aclibn.

BLAND RICHTER, LLP
Attorneys for Plaintiff

Ronald L. Richter, Jr.

Peoples [3tiilding

18 B/{gr:«’;d Street, Mezzanine .
Charleston, South Carolina 29401
843.573.9900 (telephone)
843.573.0200 (facsimile)
ronniefdblandrichier.com (e-mail)

Charleston, South Carolina

January 7 D 2013

et



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT

Jeremy Greene, C/A No, 13-CP-10-444

DEFENDANT'S ANSWER TO
PLAINTIFF'S COMPLAINT
(Jury Trial Demanded)

}

)

}

}

]

)

Plaintiffs,
)

Versus ' j

i

Medical University of South Carolina, )
)

]

Defendant. .

COMES NOW the Defendant, Medical University of South Carolina (hereinatter “the
Defendant” or “MUSC™). by and through its undersigned counsel, subject to its motion to dismiss
filed herewith. answering the Complaint of the Plaintiff as follows:

t. The Defendant denies each and every allegation of the Plaintift’s Complaint which
is not hereinafter specifically admitted.

2 The allegations of Paragraphs 1. 2. and 3 state conclusions of law which require no
response. To the extent a response is required. the Defendant admits only so much ax alleges that
the Medical University of South Carolina is a governmental healthcare l"n-cilily as defined by the
South Carolina Tort Claiis Act with applicable limitations of liability and rights defined therein.

3. The Defendant admits. the allegmions of Paragraph < of the Plaintifl"s Complaint.

4. In response to the allcgulioﬁs of Paragraphs 5 and 6. the Detendunt admits that there
is a kidney transplant pl'ogr:ﬁn associated with the Defendant’s services as a govemmental
healthcare facility.  Further reference is made to the spevifics of the procedures relative o
acceptance into the program, testimony of treating providers within the program. and review of the
applicable terms and conditions therein for a {ull and accurate recitation as 10 the scope of the
prograin.

5. The Defendant has insufficient information upon which 10 admit or deny the

allegations of Paragraph 7.




6. In response to Paragraphs 8 through 27, the Defendant asserts that at all times the
Plaintiff was provided medical care within the standard of care and utilized appropriate parameters
relative to the standard of ccare for kidney transplant programs for its patient. Further reference s
made to the Plaintiff's medical records for specific and accurate recitation of the Plaintitf's
healthcare complaints, lrean.nents and noncompliance, including the medical providers involved
who can prm.'ide a more accurate recitation of the events and facts at issue.  All remaining and
inconsistent allegations are denied.

7. The Defendant denies the allegations of Paragraph 23.

AS TO THE FIRST CAUSE OF ACTION
(Breach of Contract)

8. In response to the allegation of Paragraph 29. the Defendant repeats und reiterates

its prior responses as if fully repeated herein verbatin.

9. The Defendant denies the allegations of Paragraph 30 of the Plaintiff's Complaint.
10.  The Defendant denies the allegations of Paragraphs 30. 31,32, 33. 34, 35, and 36

of the Plaintiff's Complaint. being all remaining allegations of the First Cause of Action.

AS TO THE SECOND CAUSE OF ACTION
{Defamation)

1, In response to the allegations of Paragraph 37, the Defendants repeats and
reiterates its prior responses as if fully repeated hercin verbatim,
12, The Defendant denies the allegations of Paragraphs 38. 39, 40, 41, 42, and 43,
being all remaining allegations of the Plaintiff's Complaint.
FURTHER A .\';‘;\\"l{'l{lz\f(l_;\‘x D.AS AN AFFIRMATIVE DE l-'ﬁ'ZXSI:Z

THE DEFENDANT ALLEGES:
(Governmental IImmunity/Tort Claims Act)

13, The Defendant realleges and incorporates by reference all of ity responses in

Paragraphs 1 through 12 above as if fully repeated herein verbatim.

i

10



14, The provisions of the South Carolina Tort Claims Act, South Carolina Code Ann. §
15-78-10. et seq.. including all subparts, apply to this action. MUSC is a governmental entity as
defined by South Carolina C‘;ode Ann. § 15-78-30 and as such is immune from liability for any tort
except as specifically waived by the South Carolina Tort Claims Act pursuant to South Carolina
Code Ann. § 15-78-60. Thé South Carolina Tort Claims Act constitutes the exclusive remedy for
any tort committed by the employee of the governmental entity who is acting within the scope ol his
or her eniploymenl. Further, while the Defendant specilically denies that the Plaintitf is entitled to
recover any damages as set out in the preceding paragraphs of this Answer, the limitations on
liability provided in South Carolina Code Ann. § 15-78-120 apply to this action. Accordingly. the
Plaintiff is not entitled to recover any award for damages that exceeds the limitation of liability set
forth in S. C. Code Ann, § 15-78-120. Also, the Plaintiff is not entitled o rccover punitive or
exemplary damages or pre-judgment interest as set forth in S. C. Code Ann. § 15-78-120.

EURTHER .s\';\‘S\V-'I?‘RL\E(‘;‘.A\g\‘l) AS AN AFFIRMATIVE DEFENSE

THE DEFENDANT ALLEGES:
(§15-78-60 - Tort Claims Act)

I5.  The Defendant realleges and ncorporates by reterence all of its responses in
Paragraphs | through 14 ub-ove as if fully repeated herein verbatim.

16. MUSCisa govcmmental entity as defined by South Carolina Code Ann. § 13-78-
30 and as such is immune from liability for any tort except as specifically waived by the South
Carolina Tort Claims Act. The Plaintiff is not entitled to recovery against the Defendant pursuant to
South Carolina Code Ann. § 15-78-60. including all subsections but not limited to the following
specific subsections: (1), (2). (3). (H. (5 (12). (170 (20). (2. (22) and (25). The Defendant

further reserves the right to plead as a bar to suit any other applicable provision of § 15-78-60.

11



FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
* THE DEFENDANT ALLEGES:
(No Deviation from Standard of Care)

7. The Defendant realleges and incorporates by reference all of its responses in
Paragraphs | through 18 ubove as if {ully repeated herein verbatim.

18 That the care and treatment administered by MUSC uand its employees conformed
to and was in full compliance with the standard of care. All care and treatment administered by
MUSC and its employees was within acceptable medical standards and methods, and. at no time
pertinent hereto, did MUSC nor its employees deviate from any medical standard while caring

for or tending to Plaintiff. Consequently, the Plainilf is barred tfrom recovery against the

Defendant.
FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
' THE DEFENDANT ALLEGES:
(No Proximate Cause)
19, The Defendant realleges and incorporates by reference all of its responses in

Paragraphs | through 18 above ay if fully repeated herein verbatim.
© 20, That, even if the Defendant improperly acted as alleged in the Complaint. which
is specifically denied, the actions of the Defendant does not constitute the direct or proximate
cause of any injury alleged by the Plaintiff and therefore the Delendant is not liuNc for any
damages allegedly sustained by the PluingfT.
JFURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE

JHE DEFENDANT ALLEGES:
" " (Failure to State a Claim)

21, The Defendant realleges and incorporates by reference all of its responses in
Paragraphs 1 through 20 above as if Tully repeated herein verbatin.

22, The ;1l|cg:uions comtamed n the Complaint fail in their entirety to state a claim
uponr which relief may be granted against the Defendant.  Accordingly. this action should he

disimissed.

12



I’y Rl HER ANSWERING ANDAS AN AFEIRMATIVE DE FENSE
- THE DEF ENDANT ALLEGES:
(Statute of limitations)

23, The Defendant realleges and incorpurates by reference all off itx responses in
Paragraphs | through 22 above as if fully repeated herein verbatim.
24, The Plaintiff failed to commence this action within the requisite state of
limitations. Accordingly. this matter should be dismissed against the Defendant.
IL'RTHI R \\\\\l RING:AND AS AN AFFIRMATIVE DE EENSE

THE DEFENDANT ALLEGES:
( Absolute/Qualified/Conditional Privilege)

2

AN

The Defendant realleges and incorporates hy reference all of its responses in
Paragraphs 1 through 24 above as if fully repeated herein verbatim.
26. Defendant asserts absolute. qualified and/or  conditional  privilege  of its

communications as a complete bar to Plainuff’s claims.

FURTHER' \\&\\I RING AND AS:AN AEE lR\[\ll\l DEPENSE,
THE DEFENDANT ALLEGES:
{Good Faith)

7. The Det‘cndqnt realleges and incorporates by reference- all of ity responses
Paragraphs 1 through 26 above as if fully repeated herein verbatim.
28. Defendant asserts that all alleged statements were made in good faith in a
confidential manner within‘[he regular course of business.
ILRTHPR ANSWERING AND AS AN AFFIRMATIVE I)I*H NSE

THE DEFENDANT ALLEGES:
(Breach of Contract Inapplicable to Medical Care)

29. The Defendant realleges and incorporates by reference all ol ity responses in
- Paragraphs | through 28 above as if fully repeated herein verbatim,

30. Defendant asserts that a cause of action for breach of contract is not recognized as
the allegations swround the providing of medical care and breach of contract is not a recognized

cause of action with the South Carolina Courts.

13



FURTHER ANSWERING AND:AS AN AFFIRMATIVE DEVENSE
" THE DEFENDANT ALLEGES:
{No Express Contract)

31.  The Defendunt realleges and incorporates by reference all of its responses in
Paragraphs 1 through 30 above as if fully repeated herein verbatim. -
32, Plaintiff has fuiled to allege an express contract by the Defendant to render a
definite result, and theretore, no legal action rests in contract.
FURTHER ANSWERING ANDAS AN AFFIRMATI AVEDE I[\Sl

THE DEFENDANT ALLEGES:
(No Publication)

33, The Defendant realleges and incorporates by reference all of its responses in
Paragraphs 1 through 32 above as if fully repeated herein verbatim,

34, There was no publication or communication to anyone other than the Plaintitf of

v

the alleged defamatory statement. and. therefore. an action for defamation cannot lie,
FURTHER ANSWERING AND AS.AN AFEIRMATIVE DEFENSE:

"~ THE DEFENDANT ALLEGES:

(Reservation and Non-Waiver)

35, The Defendant realleges and incorporates by reference all of its responses in
: 4
Paragraphs | through 34 above as if fully repeated herein verbatim,
36. The Defendant reserves any additional and further defenses-as may be revealed by
additional information during the course of discovery and investigation. and as is consistent with

the South Carolina Rules of Civil Procedure,

14



BUYCK & SANDERS LAW FIRM, LLC
757 Johnnie Dodds Blvd., Ste. 100
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Hugh W. Buyck15.C. Bar # 66462)
Darren K. Sanders (S.C. Bar # 68296)

. Attorneys lor the Defendant
YA / Medical University of South Carolina
el L2013
Mt. Pleasant. South Carolina

CERTIFICATE OF SERVICE

[ certify that on this date a copy of the foregoing was
served on each party or counsel of rccord by X muailing, ]
emailing. [ facsimite, or hand  delivery in the manner
prescribed by the applicable Rule of Civil Procedure.

This 1A dayof Meatedn 2013,
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Medical University of South Carolina, MOTION TO DISMISS

STATE OF SOUTH CAROLINA v IN THE COURT OF COMMON PLEAS
X
COUNTY OF CHARLESTON 3 NINTHJUDICIAL CIRCUIT
)
Jeremy Greene, i C/A No. 13-CP-10-344
)
Plaintiffs. ¥
¥ DEFENDANT'S
Versuy ) NOTICE OF MOTION
¥ AND
1
]
1

Defendant.

TO: RONALD L. RICHTER. J.RA. ATTORNEY FOR THE PLAINTIFF:

PLEASE TAKE NOTICE that the Defendant. the medical Uni\'eljsily of South Carolina,
by and’through its undersigned counsel. will move before the Court ten (10) days hence or as
soon thereafter as counsel may be heard. pursuant to Rule 12(h)(6) for an Order dismissing
Plaintitfs’ Complaint.

b, The South Carolina Supreme Court has specifically held that within the context of
a tort concerning medical care a cause of action for breach of contract is nol recognized. Banks

v. Medical University of S.C.. 3t4 S§.C. 376, 444 S E.2d 519 (1994).

2. The defamatory publications asserted by the Plaintitt were ﬁmclc within absolute
and qualified privileges of the Plaintiff's medical records in the regular course of business.
Further. there was no publication of the alleged defamatory information. Thus. there can be no
claim for defamation.

These Defendants reserve the right to further support the motion through memorandum

filed in accordance with the South Carolina Rules of Civil Procedure.
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BUYCK & SANDERS LAW FIRM, LLC
757 Johnnie Dodds Blvd., Ste. 100

P.O. Box 2424

Mt. Pleasant, SC 29465-2424

Telephone: (843) 377-1400

Facsimile: (843) 377-1403

Email: hubabuyeklitnieom

y
»
e «7 e

Hugh W, Buyek, (S.C. Bar # 66462)
Darren K. Smders S.C. Bar # 68296)

Attorneys for the Defendant

5 R Medical University of South Carolina
s T rd . g - 2013

M. Pleasant, South Carolina

Lo e

CERTIFICATE OF SERVICE

[ certify that on this date a capy of the foregoing was
served on cach party or counsel of record by & maiting, [
emailing, [UJfacsimile, or [Jhand delivery in the manner
prescribed by the applicable Rule of Civil Procedure,

This \()\41 :\, of _ﬂp\ic&) L2013,
L A ( Cx/ﬂ Lo / %

(8]
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT

Jeremy Greene, C/A No. 13-CP-10-444

DEFENDANT’S MEMORANDUM IN

Versus SUPPORT OF MOTION TO DISMISS

Medical University of South Carolina,

)
)
)
)
)
)
Plaintiffs, )
)
)
)
)
)
)

Defendant.

The Defendant, Medical University of South Carolina (hereinafter *“the Defendant™ or
“MUSC"), by and through ilis- undersigned counsel, hereby presents the following memorandum
in support of its Motion to DismAiss filed contemporaneously with its Answer pursmiant to Rule
12(b)(6) of the South Carolina Rules of Civil Procedure.

P]ai.ntiff filed his Complaint asserting causes of action for breach of contract and
defamation allegedly due to his removal {rom Lhc;, kidney transplq}u program at MUSC, a highly
regulated program pursuant to Federal statute. See generally, 42 C.F.R. 482. Seemingly these
causes of action were chosén in an apparent attempt to avoid the mandates contained within S.C.
Code Ann. §15-79-125, which contain prerequisites for the filing or initiating a civil action
alleging injury or death as a result of 1/nedical malpractice. Furthermore, the Plaintiff presented
NO CONtemporaneous affidavjt of a medical expert to support his causes of action in accordance
with the provisions of S.C. Code Ann. §15-36-100.

The Plaintiff alleges on the face of his Complaint at Paragraph 4 that this matter involves
“treatment of patients suffering from réenal conditions and the treatment of patients ultimately
requiring kidney transplants.” Clearly, these issues are not common knowledge exceptions to a
medical malpractice action as special learning of licensed healthcare providers is required to
evaluate these conditions. Our legislature has defined an “Action for Medical Malpractice”

through S.C. Code Ann. §15-3-545(A) providing: “[i]n any action, other than actions controlled
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by subsection (B)', to recover damages for injury to the person arising out of any medical,
su.rgical, or dental treatment, omission, or operation by any licensed health care provider as
defined in Article S, Chapter 79, Title 38 acting within the scope of his profession must be
commenced within three years from the date of the treatment, omission, or operation giving rise
to the cause of action or three years from date of discovery or when it reasonably ought to have
been discovered, not to exceed six years from date of occurrence, or as tolled by this section.”
Article 5, Chapter 79, Title 38, codified at §38-79-410(A), provides: "[1}icensed health care
providers’ means physicians ﬁnd surgeons; directors, officers, and trustees of hospitals; nurses;
oral surgeons; dentists; phartnacists; chiropractors; optometrists; podiatrists; hospitals; nursing
homes; or any similar category of licensed health care providers.”

L South Carolina Does Not Recognize a Cause of Action for Breach of Contract
for Failure to Provide Medical Care.

In Banks v. MUSC, 314 S.C. 376, 444 S.E.2d 519 (1994), the South Carolina-8upreme

Court specifically held that within the context of a tort concerning medical care a cause of action
for breach of contract is not recognized. Banks filed suit against various doctors and the Medical
University, alleging wrongful death and survival actions, as well as actions for battery,
deprivation of liberty intercst;, breach of duty, and breach of contract related to the care of a 9
year old child who ultimately died following the development of a pulmonary embolus
associaled with treatment and surgery for a variety of medical conditions. Judgment was
summarily granted on the causes of action for battery, deprivation of liberty interests pursuant to

42 U.S.C.A. §1983, and breach of contract.

' §15-3-545(B) When the action is for damages arising out of the placement and inadvertent, accidental, or
unintentional leaving of a foreign object in the body or person of any one or the negligent placement of any
appliance or apparatus in or upon any such person by any licensed health care provider acting within the scope of his
profession by reason of any medical. surgical, or dental treatment or operation, the action must be commenced
within two years from date of discovery or when it reasonably ought to have been discovered; provided, that. in no
event shall there be a limitation on the commencement of the action less than three years after the placement or
leaving of the appliance or apparatus.
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On appeal the South Carolina Supreme Court addressed the breach of contract claim and
specifically stated that “‘[w]e now declil}e to recognize a cause of action for breach of implied
contract arising from an allegéd failure to provide adequate medical treatment.” Banks, 314 S.C.
376, 379-80. The Court acknowledged that there is a recognized recovery for breach of an

express pre-treatment warranty to effect a particular result, Burns v. Wannamaker, 281 S.C. 352,

315 S.E.2d 179 (Ct.App. 1984), affirmed as modified 288 S.C. 398, 343 S.E.2d 27 (1985), but
the Court declined to recognize a cause of action for breach of implied contract arising from an
alleged failure to provide adequate medical treatment ho;ding that such an allegation clearly
sounds in medical malpractice, not in contract. The Court held that “absent an expreés contract
by the physician to render a definite result, an action for medical malpractice rests in tort, not

contract.” Banks, 314 S.C. 376, 380. The Banks court further noted that, “South Carolina has

followed the established tenet that a physician is not an insurer or guarantor of a beneficial

result.” citing Starnes v. Taylor, 272 N.C. 386, 158 S.E.2d 339 (1968).

In the instant action, Plaintiff admits on the face of his Complaint that there was no
specific pre-treatment warranty to effect a particular result noting at Paragraph 10 that “MUSC
did not have or did not provide to the Plaintiff a written policy setting forth specifically what was
required of the Plaintiff in order to remain in the program and/or what the Plaintiff’s rights were
in the event that he allegedlf deviated from any program requirement.” Plainly, this asserts that
the action rests on an implied contract and any cause of action rests in medical malpractice in
accordance with S.C. Code Ann. §15-3-545, not contract.

The allegations of the breach of contract cause of action contained within Paragraphs 29
lhrough 36 makes a presumiption that the Plaintiff remained a viable candidate for a kidney
transplant.  Various allegations discuss contractual obligations to provide medical care but
without specific reference (o a particular result arising from a specific contract. The entire basis
of the causes of action arises from implied obligations and presumptions of a guaranteed result

3
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despite known uncertainties of organ transplants. This action, therefore, fails to asseit an
actionable claim and must be dismissed.

IL The Alleged Defamatory Statements Are Not Actionable and Afforded a
Qualified Privilege.

Plaintiff asserts through a second and final cause of action that the Defendant’s agents
made statements becoming part of his medical records that he had a “history of severe non-
compliance.” These statements purportedly led to the Plaintiff’s dismissal from the MUSC
kidney transplant program or'the program at the Defendant’s own facility.

The Defendant initially asserts that these statements on their face are not defamatory. It
is the trial court's function to determine initially whether a statement is susceptible of having a

defamatory meaning. Pierce v. Northwestern Mut. Life Ins. Co., 444 F. Supp. 1098 (D.S.C.

1978). Statements by the befendant amongst its own agents concerning medical care and
medical judgments arising within its own facility certainly cannot form the basis of a defamatory
publication. Among other defects, the statements would not have been published or relied upon
by a third person. Plaintiff contends these specific statements led to his dismissal from MUSC’s
kidney transplant program. This is simply an ironic and legally unsustainable position.
Furthermore, Plaintiff admits that he received care at other facilities and was accepted into their
kidney transplant program.

Nevertheless, as the; statements concermn medical care rendered to the Plaintiff, the

statements retain a qualified privilege. "In general, the question whether an occasion gives rise

toa qualified or conditional privilege is one of law for the court.” Bell v. Bank of Abbeville, 208
S.C. 490, 38 S.E.2d 641 (1946). In determining whether or not a communication was qualifiedly
privileged, regard must be had to the occasion and to the relationship of the parties, and this is set
forth on the face of the Complaint. When one has an interest in the subject matter of a
communication, and the person (or persons) to whom it is made has a corresponding interest,

every comniunication honestly made, in order to protect such common interest, is privileged by
4
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reason of the occasion. The statement, however, must be such as the occasion warrants, and must
be made in good faith to protect the interests of the one who makes it and the persons to whom it
is addressed. Bell, 208 S.C. at 493-94, 38 S.E.2d at 643. This issue is implicated by the
underlying medical complexities of the Plaintiff’s care, but the bottom line is that the Plaintff
contends that defamatory statements within the Defendant’s own records led the Defendant to
dismiss the Plaintiff from its kidney transplant program.

The courts have recently addressed the applicability of a qualified privilege in Fountain v,

First Reliance Bank, 398 S.C. 434, 730 S.E.2d 305 (2012). The Fountain court explained that
one who publishes defamatory matter concerning another is not liable for the publication if (1)
the matter is published upon. an occasion that makes it conditionally privileged, and (2) the
privilege is not abused. Id. at 484, 514 S.E.2d at 134. ""The essential elements of a conditionally
privileged communication may be enumerated as good faith, an intcrest to be upheld, a statement
limited in its scope to this ptl}pose, a proper occasion, and publication in a proper manner and to

proper partics only." Manley v. Manley, 291 S.C. 325, 331, 353 S.E.2d 312, 315 (CL.App. 1987)

(quoting Conwell v. Spur Qil Co. of W.S.C., 240 S.C. 170, 178, 125 S.E.2d 270, 274-75 (1962)).

An z;buse of the privilege occurs -in one of two situations: (1) a statement made in good faith that
goes beyond the scope of what is reasonable under the duties and interests involved or (2) a
statement made in reckless disregard of the victim's rights. Swinton Creek, 334 S.C. at 486, 514
S.E.2d at [35. "While abuse of'privilege is ordinarily‘an issue for the jury, . .. in the absence of a
controversy as to the facts . . . it is for the court to say in a given instance whether or not the

privilege has been abused or exceeded.” Woodward v. S.C. Farm Bureau Ins. Co., 277 S.C. 29,

32-33,282 S.E.2d 599, 601 (1981).
Healthcare providers clearly can express opinions, judgments and conclusions within

their charts in order to formulate an appropriate treatment plan and document a patient’s chart for

past, current and future care. To hold that expressions in a medical records that one has been

5
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“noncompliant” arises to a defamatory 111eaﬁing would place all healthcare providers in an
untenable position. It is mandated that "[a]ll of the parts of the publication must be considered in
order to ascertain the true meaning, and words are not to be given a meaning other than that
which the context would show them to have."” Jones v. Garner, 250 S.C. 479, 485, 158 S.E.2d
909, 912 (1968). There is nothing improper with these conclusions within the coﬁtext of the
Plaintiff’s medical chart. The statements within the Complaint are limited in scope, expressed
within a proper occasion, and published in a proper manner. As such, the statements expressed
within the Plaintiff’s Compl{aim deserve a qualified privilege under the duties and interests
involved.
Conclusion

Plaintiff’s Complaint should be dismissed in its entirety. There is no recognized cause of
action for breach of contract for alleged failure to provide medicall care as asserted within the
Plaintiff’s first cause of action. The alleged statements within tﬁe PlaintifP’s second cause of
action are not defamatory, and even if so, they are qualifiedly privileged. Therefore, in
accordance with Rule 12(b)(6), the Complaint fails to state sufficient facts to assert any cause of
action leading to its dismissal.

Respectfully submitted,
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BUYCK, SANDERS & SIMMONS, LLC
757 Johnnic Dodds Blvd., Ste. 100

P.O. Box 2424

Mt. Pleasant, SC 29465-2424

Telephone: (843) 377-1400

Email: hwb@buyckfirm.com

S

Hugh W. Buyek (S.C. Bar # 66462)
Darren K. Sanders (S.C. Bar # 68296)

Attomeys for the Defendant
Medical University of South Carolina
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CERTIFICATE OF SERVICE

[ certify that on this date a copy of the foregoing was
served on each party or counsel of record by X mailing, X
emailing, [ Jfacsimile, or [:]hand delivery in the manner

. prescribed by the applicable Rule of Civil Procedure.
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STATE OF SOUTH CAROLINA )
, )  COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
Jeremy Greene, )
Plaintiff, ;
vs. ; Case No. 13-CP-10-0444
Medical University of South Carolina ))
Defendant. 3
TRANSCRIPT OF HEARING

The within Hearing was held in the above-captioned action on August 8,
2013, before The Honorable R. Markley Dennis, Jr., in Courtroom 4B of the
Charleston County Courthouse, 100 Broad Street, Chatleston, South Carolina;
attended by Counsel, as follows:

APPEARANCES:

Ronald R. Richter, Jr.
Appearing for Plaintiff

Hugh W. Buyck, Esq.
Appearing for Defendant

DEBORAH GARRISON

Circuit Court Reporter - 9 Judicial Circuit
Post Office Box 901
Johns Island, South Carolina 29457

dgarrison@sccourts.org
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Jeremy Green v Medical University of South Carolina 2
Case No. 13-CP-10-00444
Hearing of August 8, 2013
Before The Honorable R. Markley Dennis, Jr.

THE COURT: Okay, the next one is
Jeremy Greene versus the Medical University of
South Carolina. It is a Motion to dismiss.

MR. BUYCK: Yes, éir, Your Honor.
Your Honor, this is an action in which Mr.
Greene has sued the medical university under two
causes of action related to his dismissal from
the kidney transplant program. First, he has
alleged a cauée of action for breach of
contract. Second, he alleged a cause of action
for defamation -- apparently due to the words
“noncompliance” in his medical records. Those
are the oﬁly two causes of action.

THE COURT: Okay.

MR. BUYCK: We filed a Motion to
dismiss the breach of contract action on the
grounds of Banks v. Medical University of South
Carolina, which stands for the proposition that
a cause of action does not lie in medicine
unless there is an express contract for a
particular result. Paragraph four of the
Complaint -- and nothing is beyond the bounds
of the Complaint.

THE COURT: Okay.

MR. BUYCK: Paragraph four of the
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Jeremy Green v Medical University of South Carolina 3
’ Case No. 13-CP-10-00444
Hearing of August 8, 2013
Before The Honorable R. Markley Dennis, Jr,

Complaint states specifically that there was no
policy or contract with the plaintiff.
Therefore, this should be a medical malpractice
action in according with Banks. I think that'’s
unconverted and therefore this should have been
filed in accordance with medical malpractice.

The second is this allegation of
defamation because of the words “noncompliant”
patient in the medical records. We assert, one,
that it is a matter for this court to make a
determination as to whether something is
defamatory in meaning. Two, this court has the
right as a matter of law to determine whether or
not it is within a qualified privilege. Based
upon -the allegations of the Complaint, it is
clear that issues within the medical chart would
fit within a qualified privilege. The other
aspect of that, Your Honor, =---

THE COURT: I can hélp you here. I
don’t quarrel with you absolutely but there is
no way in the world that I can decide that based
on the pleadings alone.

MR. BUYCK: Next I’'d ask you to look
at the pleadings as to -- the only publication

alleged ---
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Jeremy Green v Medical University of South Carolina 4
Case No. 13-CP-10-00444
Hearing of August 8, 2013
Before The Honorable R. Markley Dennis, Jr.

i THE COURT: I'm sorry, I can’t. The
publicétion would be what, that everybody saw
it?

MR. BUYCK: The publication (sic) is
that he fell out 6f the liver transplant program
at MUSC because someone at MUSC put that he was
noncompliant. Therefore, it’s the institution
itself having defamatory remarks within its own
instituticn, which led to ——-

THE COURT: You may be all right, but
you don’t need this done on a Motion to dismiss.
It’s not going to stand. I'm sorry. There is
no wa?lthat I can get to that point without
going‘way beyond the pleadings.

Let me hear from you, Mr. Richter, on
the breach of contract.

MR. RICHTER: Judge, as you know,
I’'ve been a lawyer for twenty years now. I've
e&aluated hundreds of medical malpractice cases,
I’ve filed dozens, I've tried to conclusion
quite a few.

THE COURT: Tell me about the breach
of trust. I appreciate all that.

. MR RICHTER: This is not a medical

malpractice action.
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Jeremy Green v Medical University of South Carolina 5
Case No. 13-CP-10-00444
Hearing of August 8, 2013
Before The Honorable R. Markley Dennis, Jr.

THE COURT: I appreciate that but it
ain’t a breach of contract either.

MR. RICHTER: Well, Your Honor,
Banks does not stand for the proposition that’s
been advanced. Banks was an eight-year-old
child that was transported to MUSC ---

THE COURT: I tell you what. That
one I will frame for you up the road by doing it
on the Motion to dismiss. I think it’'s -- I
don’t think that there is any contract to do
what’s alleged. There is no express contract,

MR, RICHTER: Judge, what the
Complaint says is that Mr. Greene was a member
of the transplant program, that there were
mutual obligations back and forth in the
program. The Complaint says nothing about the
care ---

THE COURT: You’re telling me that it
is a contract action when in actuality it's
failure ‘to do what you told me that you were
going to do’, and that’s medical treatment.
Thank you so much. I'm comfortable with that
being reviewed on a Motion to dismiss, so that
-- we can take care of that.

I think your defamation stands for

30



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Jeremy Green v Medical University of South Carolina 6
Case No. 13-CP-10-00444
Hearing of August 8, 2013
Before The Honorable R. Markley Dennis, Jr.

awhile. So thank you. I grant your Motion in
part, 1f you want to prepare me an Order that it
is granted in part, I will be happy to sign it
as to the breach of contract. Thank you.

(HEARING CONCLUDED)
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' CERTIFICATE OF REPORTER

I, the undersigned, Deborah Garrison,
official court reporter for the 9% Judicial
Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true,
accurate and complete transcript of the hearing
held before The Honorable R. Markley Dennis,
Jr., on August 8, 2013;

I-further certify that I am neither kin nor
counsel to any of the parties and have no
interest in the outcome of this action.
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Deborah Garrison
Circuit Court Reporter

9th Judicial Circuit

Charleston, South Carclina

September 10, 2013
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Jeremy Greene,

Plaintiffs,

Versus

Medical University of South Carolina,

Defendant.

) IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

C/A No. 13-CP-10-444

OF DEFMATION ACTION

)

)

)

)

)

) STIPULATION OF DISMISSAL
)

) WITH PREJUDICE
)

)

)

IN ACCORDANCE WITH Rule 41(a)(1)(B) of the South Carolina Rules of Civil

Procedure,

IT IS HEREBY STIPULATED by all parties who have appeared in this action that the

Plaintiff’s defamation cause of action is hereby dismissed WITH PREJUDICE.

WE SO STIPULATE:

= o~

o /
s g

Ronald L. Richter, Jr., Esquire

18 Broad Street’

‘Mezzatiine Level

'Q]?lﬂéﬂ()ﬂ,r SC 29401

En 3jqi]: Ronnie@blandrichter.com
(843) 573-9900
(843) 573-0200 (Fax)

K

'}\tto'me.y for the Plaintiff

WE SO STIPULATE:
J o -
S -
AR R

Hugl W. BuycksEsquire

Buyck, Sanders & Simmons, LLC
P.O. Box 2424

Mt. Pleasant, SC 29465

Phone: (843) 377-1400

Fax: (843) 377-1403

Email: hwb@buyckfirm.com

Attorney for Defendant

Medical University of South Carolina
“J
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