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O lwe c FILE NO: 1508995
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 APPEARANCES:. -~ “Claimari appeared and represented by StephenN Garcra, S

R Esqurre of Garcia Law LLC Greenvrlle South
ne ~Carolma B o :

" Defendants Dwersrﬁed 'coauﬁg" Systems, Lrc. “and

Amguard Ins. Co: appeared and represented by George:
. Gallagher, Esqutre of ‘Speed, Seta, Martm Tnvett &
. Stubley, LLC Columbta, SC ’ ‘

P

rr':

STATEMENT OF CASE

Lt

' Tlns case was heard by the undersrgned Commtssroner on March 5 2018 in Spartanburg, ,

o

: South Carolma NOthCS were trmely and properly served upon all parttes of mterest at whtch

trme all parttes were present for the hearmg The Clatmant Samuel Paulmo, the Clarmant’ : :

attorney, : Stephen N Garcra the Defendants, Drversrﬁed Coatmg System and AmGuard Ins
represented by the1r attomey, George Gallagher e . B

o The Clalmant presents to determme Clalmant s entttlement to permanent total or parttal
_ dlsabrlrty, future medtcal care, eompensablhty as to a demed psychologtcal clarm contmumg

medtcal treatment and whether Clarmant is entltled to a lump sum award Clalmant argues that

4%

: he is permanently and totally dtsabled under § 42 9 30(21) as. he has allegedly sustamed a 50%

. or greater dlsabthty to the spme The Defendants argue that Clarmant has not sustalned a 50% or
‘ L

. greater dtsabrhty to' the spme Defendants admtt that the psycholog1ca1 condttlon is related to the

work mcrdent however Defendants deny llabrllty for the cost of medlcal treatment as the

psychologtcal treatment was not performed by a physrcran of the Defendants choosmg . ji ¥

2 of 14, Order T WCC No. 1508995 N DU
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APA SUBMISSIONS

Pursuant to the Admlmstratwe Procedures Act the Hearmg Commlssmner recenved the

o followx_ng ,reeords mto,evndence,» '

VR

. P . - B
\ . ; S - E (e
0 ; 3 .

Defendants APA Submrssnons . , ‘ :
" APANo. 1. Dr Tlmothy McHenry medlcal note dated 4/22/ 16 consrstmg of four (4)

. 'pages;j>, . L f,. ';. . f'if : Tf Zfl “.'::E‘ ;..~,> _ 4hu\_,

. - APANo. 2. FCE,.Elite p'hy'sic'al Therapy dat‘ed‘.l';l- non. and consiSting of nine (9)

pages,

‘Claimant’s APA Subrntssions " ‘ , ‘

| | APA No 3 Southeastem Neuro & Spme Dr Tlmothy McHenry, medtcal notes dated . “

. 7/1/15 through 41N7 and con51stmg ofthlrty six (36) pages e - A‘ ‘
APA No. 4. Surgery Ortho Chmc medlcal notes dated 9/3/15 through 11/19/15 and _

consrstmg of srxty-one (61)pages, e .‘ | E o , ;

’ .‘ A APA No. 5. Ortho-Neuro Patewood/Physmtry Crosscreek 111, Dr Joyt1 K. Math '

' medlcal notes dated 1 1/ 1 3/ 15 through 12/6/ l7 and consmtmg of nmety-one (91) pages;

APA No. 6. PMH lnjectlon Chmc medrcal notes dated 8/2/16. and consrstmg of six (6)

| APA No 7 New Honzon Behavnoral Health medlcal notes dated - 2/1!17 through ; :»‘

6/23/ 17 and consrstmg of twenty two (22) pages ' ‘

‘and» | e o

APA No. 8. Independent-Medlcal Evaluatnon of Dr Glenn Scott dated 12/27/17 and -

consrstmg of two (2) page

3 of 14, Order - WCC No.:'1508995. .



" STIPULATIONS

' The Claimant’s Cohnéej and Counsel for the befendants stipulated at the heéring to the
following issues: |
" 1. The purpose of thc'Hearing Qas t;i determir‘e ‘issues sei forth on the Forrns 21 and’
“ : : o , ‘
2. The Claimant s.eekls beneﬁts-ﬁnder the South Cafo:lina'Workers’ Conipénsation
Act fqr injuries all¢gcdly susta_ihed on or about February 6, 2015. while employed by the
Defendant, Diversified Coating Systems, Ihc. and ;heref“ore, tﬁe South .Carolina Workers’
Compensation Commission has jurisdiction over this case. | | | |
3. All parties recci\;ed timely‘ and ‘pfop‘er notice of the scheduled hearing.
4, Venue for the hearing was '.propCrly;-setiin 'Greerivjille County, bﬁt was later
transferred to Spartanburg ‘CQuﬁt‘y by consent ;>f parties. :
S. The Corr;mission file is madé part of thé rgcord with the exception of self-serviﬁg '
declarations and unstipulated medical rec'ords,
6. ~ The claimant has an average weekly wage of -$,468.32 with a corresponding
compensation rate of $312.22. |

T The APA submissions of both parties are admitted without objection.

EVIDENCE OF CASE

Testimony

Testinionv'of Samuel Paulino — direct examination by Stephen N. Garcia
The Claimant prefaced his testimony with p¢rsdnal and background information. His

date of birth is €

B Lie was born in the Domiinican Republic. He moved to the United

"4 of 14, Order - WCC No. 1508995 .
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_ States in May of 2014 Clarmant testtﬁed that he does not speak Englrsh He is mamed and;

‘resrdes w1th hrs wrfe srx-year-old chrld and seven-year-old chlld Clatmant testtﬁed that he:,f

_ moved to the Umted States prlmartly to ﬁnd work Clalmant further testlﬁed that whlle he |

normally takes medlcatrons he dld not take hlS medlcattons prtor to heanng because the ;

medrcatlons make hrm sleepy and groggy The Clarmant dld not dnve to work but 1nstead '

- e

recelved a rlde from hrs cousm Clarmant further testrfied that he would drive before thrs mjury, e

however he does not drrve now (Tr p 18 hne 21 through p 20 lme lO)

Attentton was then tumed to Clarmant s educatronal background and work htstory
‘. Clarmant graduated from hrgh school in the Domrmcan Republrc He attended a 4-year college
in the Domrmcan Republtc in Computer Informatron Systems | However Clalmant has not. ;:
attended -any college or umversrty classes in the Umted States nor does he have any degrees or‘l’
cettlfrcattons from any mstttutrons in the Umted States Clalmant has not attended Enghsh
“classes of any sort ‘although Clatmant d1d testtfy that he had mtended to enroll in classes prror to.
| hrs work-related injury. Smce movmg to the Umted States, Clarmant has held two jObS one as‘

| an 1ce—cream truck drrver for approxrmately four and a half months and the other for the" :

" Defendant Employer as a custodtan/Jamtor for approx1mately ﬁve months. The posrtton as an |

’ 1

_1ce-cream truck drrver requrred loadmg and unloadmg of the truck and consrsted of lifting greater ._ S

than 10 pounds.and drrvrng all day. Clatmant s subsequent pos1tton at Defendant Employer
requlred 40—plus—hour work weeks When asked whether Clarmant bel1eved he could perform

4 the same work for Defendant Employer m hls current condltron Clarmant testtﬁed he could not |
‘ | cttrng excess1ve exertton of force Defendant dtd not beheve he could last two hours in the same

.

| posmon he held wrth Defendant Employer (Tr p. 20 ltne 1 1 through p 23 line 20 )

3 5 of 14 Order = wcc No. 1508995
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Clalmant was then questtoned regardrng hrs Functlonal Capacnty Evaluatron conducted '

on November 20 2017 Clalmant testrﬁed that the F CE was the only physrcal exertion he has. ‘

, taken part in since the work mjury Clalmant testlﬁed that physrcal exertlon requrrcd of him i m; g ; |

) completron of the FCE was easrer than the work he’ would do for the Defendant Employer '
t Clalmant stated that the work he would do for the Defendant Employer requrred hﬁmg of greater .- -
- than 10. pounds and requxred crouchmg (Tr p. 23 lme 21 through p- 24 hne 16.) \
Clalmant was then questloned regardmg hts vocattonal hlstory whrle in the Domlnrcan
- Republic. Clarmant testlﬁed that he worked as'a bank teller followmg graduatlon and that he
performed basrc computer rcparrs on the side. Clatmant never mamtamed any kmd of meanmgful

employment as a computer reparr techmcran wrthm the Domtmcan Republrc Clarmant was

-questroned as to why he cannot repair computers in the Umted States and he responded that -

‘ although he has sought work asa computer reparr techmcran m the Umted States, he has been S

tumed down repeatedly for fallmg to have any formal trammg or educatron in the Umted States )
1

and because of hlS language barrler Clalmant testlﬁed that he graduated from ‘his computer-" s

~

related educatron in Domrmcan Republlc approxnmately ten years ago and that the last time he
worked ona computer in any capacity was nearly ﬁve years ago Clatmant also testified that
computers change over ttme (Tr p. 24, lme l7 through p. 26 lme 10)

N

Clalmant was questroned regardmg whether he has looked for work followmg hrs work '

injury. Clalmant mdrcated he has sought work specrﬁcally in the computer ﬁeld and m the,‘» ‘

: constructron/factory ﬁeld However because of: hrs mabllrty to speak Enghsh he could not, ﬁnd’ | L

1

computer work and because of his restrtctrons and llmltatrons he could not perfonn, L

" constructton/factory work (Tr p- 26 line ll through p 26, lme 20)

6 of ‘14, Order - WCC No. 1508995,
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' Attentlon was agaln dlrected towards the Clarmant s Functronal Capactty Evaluatron'

: performed in November of 2017\ Clatmant was questloned regardmg some of the do cumented

’

B dtfﬁculttes he expenenced durtng and after the evaluatton Clarmant testrﬁed that he approached. -

the exam wrth maxrmum effort as a reference pomt\ for hlS resultant phys1cal capacrty followmg

+

| »the work mjury Clatmant testxfied that as a result of the effort exerted he expenenced a lot of

i

3 .pam and needed help for the next three"days jUSt to get out of bed Clarmant 1nd1cated that the

v

FCE lasted only two hours and twenty mmutes or s, but that he dld not beheve he ‘could -

perform a repeat FCE at- the same level the very next day Clalmant also stated that it would be .
1, .1mposs1ble for hlm to perform the actlvmes that comprtsed the FCE for etght hours per day and lk -
forty hours per week (Tr p 26 llne 21 through p 27 lme 19)

Clarmant was, asked whether he would submrt to the spmal cord stlmulator trlal that Dr )

T

‘Math had recommended for hrm Clarmant mdtcated that he would (Tr p 27 lme 20 through p. .

£

27, line 19) i T

Attentlon was then tumed towards Clarmant s alleged psychologtcal mjury Clatmant; _

was asked why he sought psychologtcal treatment and Clatmant responded that he sought help :

,r

for h1s depressron and anxrety as. it related to the work accrdent Clarmant testrﬂed that the N

',psychologtcal vrsrts helped hnm “a lrttle” However, Clalmant also testlﬁed that he was’ referred :

to Mental Health of Greenvrlle but was not able to contmue that treatment because of lack of
E vfunds (Tr P 28 line 20- throughp 29 lme 18) R

o Testlmony of Samuel Paulmo — Cross‘-Exammatl‘o'n»hy deo'gge G’allaghe

Cross-examrnatlon comrnenced wrth questrons regardmg whether Clatmant had ever ..

. worked as a computer programmer m the Domrmcan Repubhc Clarmant stated that he d1d do 2

..,‘_',

.Q‘some _]ObS as a sort of mformal mdependent contractor Clarmant testlﬁed that he did some:

€.
. )
."vr-,'

7 of.14, Order - WCC No.: 1508995
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: repalr work and. sometlmcs would install: computer operatmg systems «HoweVe‘r, .Claimant

testified that he dld not program computers or wrrte code Clarmant testrﬁed that he performed -

:computer reparr work for approxtmately three or four years followmg h1s stmt asa bank teller in "j L

KT

. the Domrmcan Repubhc He drd not perform computer reparr work for hrs employer bank.

Clalmant further testtfied that most of hrs computer educatton coursework mvolved mathematrcs -
. "' / : : .

- (Tr p. 30 lme6throughp 3] lme 16)

T . Claimant was'then questroned as to whe_t,her‘..l'ii“s wlfe is 'emp‘loyed‘. Claimant,testiﬁe'd that’

: his wife is emplo'ye‘d and wOrks ata supe‘rmarket H0wever Clarmant testified that she doesnot . -

‘ have group health insurance. (’l‘ r. p 31 lme 17 throughp 31 line 16)

No further testrmony was presented at the Smgle Commrssroner Hearrng

1-.‘

o FlNDlNGS OF FACT :
. o ITISFOUNDASA FACT
) : Order mstrucnons were sent fo the l’ames on March 1 4 201 8
2 Thzs Clarm was mmaIIy demed at lhe Smgle Commrsszaner Hearmg heId on Septernber'
: 13 201 6 Thzs Clatm was subsequently reversed and found compensable by the Full .
Cammzssron at the Appeal Hearzng held on Aprd 1 8 201 7 SR o |
f >3'. The Full Cammrsszon Order dated JuIy 19 201 7 found that Clazmanr carrred hzs burden :

of showmg a work-related mjury by academ‘ occurrmg on or about February 6 201 5 s

awarded the cost of aII causally relared medzcal rreatmenl found the Clarmam‘ to: be al’..'. :

. MMI as to the spine on Aprd 22 2016 and awarded temporary rotal dzsabzlrty benef ls.' .'

B for lhe perzod of July 1 S, 201 5 to Aper 22 201 6 kAll' olher lssues were heId in abeyance } "“

The Clarmant havmg been prewously deemed to have achreved MMI as lo the spme on_ A o

-'1

‘8 of 14, Order < wee' No' 1593'9‘9"5:,,
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13 -'Beca:us‘e of-'the Clatn1ant"s transtént r‘esident'status, T ﬁt_z‘d that Ctaimant ,is' Zenz'itl‘ed to a :

R U T

| . " Co CONCLUSIONS OF LAW o .\ A

| Accordmgly, as prowded under the South CaroIzna Code of Laws § 42—1 7 40 and § 1-. -
23 320 ll is the determmatmn of this Commtsszoner that :,l‘, 'f

» 1 Pursuant to S C Code § 42 3 1 80 thts Commzss:oner has jurtsdtctton over the partzes to

hea"fhe tssues in dtspute R .' R e

2. ‘Pursuant to S C. Code § 42-1 7-20 venue m Spartanburg, South Carohna was proper and"""_f,

Y. ‘.fagreedto bythepartzes Sl L .'./ S
3. ﬂPursuant to S C Code § 1- 23 320(b}, and Reg 6 7-607 nottce of the hearmg was ttmely' | N
"and properly served upon all parttes of znterest 7 5

4 _Pursuant to SC Code § 42 I- 160 and based on a preponderance of the evtdence
» "mcludmg the medzcal ;'ecords iexhlbtts and testtmony presented at the heartng, the ;.
. Clazmant sattsf ed hts burden of proof that he suﬂ'ered an tnjury to h\ls psyche by acczdent) r
' and arzsmg out of and in the course and scope of hts employment 0 :
- _5.“‘-Pursuant to S C. Code § 42-15 60 CIatmant is: entttled to psychologtcal/psychtatrtc
| 'treatment under the control and dtrectton of Defendants .

6. Pursuant to § 42 9—30(21 ) Clatmant has sustamed a greater than 5 0% dtsabzlzty 1o the' '

spzne and therefore is permanently and totally dzsabled and Deﬁzndants havmg fatled to

a Arebut that presumptton Clatmant zs thereby entttled fo compensatton under § 42 9—1 0(B) 14. |

-7, :Pursuant lo § 42 15- 60 Clalmant is entttled to. payment of alI causally—related

- authortzed medtcals as well as Itfettme causally related medzcal benef is; - Lo
- 8 - Pursuant to § 42 9—301 Clazmant is entttled fo Iump sum payment of benef s,

o 10 of 14 ‘order - Wee No. 1508995 I S Y
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ORDER

f
L

T IS HEREBY ORDERED that the grealer we:ght of the ev:dence supporls a fndmg :
that CIalmant is permanem‘ly and totally dzsabled and Defendan{ 1s enm‘led to cred:t for any B
' temporary benef‘ ts pazd to Clazmant L | ‘ - k L
- IT IS HEREBY ORDERED that Clatmanr is enmled to paymen! of alI causally-related
l' med:cals as well as. contmued payment of lzﬁmme causally-relaled medzcal benef ts, ' |
IT IS HEREB Y ORDERED thal Clazmant is entztled to lump suni payment of award

R

ANDITISSOORDERED e

After comndermg all the evndence contamed in the record we AFFIRM WITH.
| AMENDMENTS the Slngle Commlssmner s Flndmgs of Fact Conclusnons of Iaw, and

| Order and theret‘ore make the followmg Fmdmgs of Fact, Conclusnons of Law, and Order

o

g

FINDINGS OF FACT
IT IS FOUND AS A FACT |

1. Order lnstructlons for the Smgle Commlssmner Hearlng were sent to the Partles on

: e

‘March 14 2018

' 2 This Clalm ‘was mmally demed at the élngle Comnnsstoner ldearmg held on September_"
13, 2016 ThlS Clalm was subsequently reversed and found compensable by the Full:_

- Commlssmn at the Appeal Hearmg held on Apnl 18 2017 |
- 3 The Full Commlssmn Order dated July 19 2017 found that Clatmant carncd hls burden“

of showmg a work-related ln_|ury by acc1dent occumng on or about February 6 2015

awarded the cost of all causally related medlcal treatment found the Clalmant to be at

L :,"‘,l ,‘:; cL , S ‘_ - “' A:. : o ~
.- 1F of 14, Order - WCC No. 1508995 .
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' ";the prtmary issues before the Full Commrssron was permanency, Dodge medtcals the :7‘

9.

: ~unable to. speak much or any Engltsh S

~ the spine on April 22, 2016, ahd aWarded temporary'total disability benefits for the period '
of July 15 2015 to April 22 2016 All other issues were held in abeyance The Clarmant'}.’ -

‘rhavmg been prev1ously deemed to have achreved MMI as to the spine on April- 22 2016 .:f.-

~

_ demed mjury to the psyche and a request for lump sum payment

- ﬂ;,

* The Stngle Commtss1oner found that the Clarmant was honest and clear in hlS testrmony

. ;Clalmant was a teller in a. bank and reparred computers fwhtle llvmg in the Domrmcan Y

- .
e

4 Republrc .

N
e

f-Clalmant has computer trammg, however he also has a major language bamer as he is

. *

)

Clatmant was deemed to have sustamed a 13% tmpatrment to the whole person by Dr.
‘McHenry, the mherlted authortzed physrcran on or about May 3’2016 However optmonv

- regardmg Clarmant ] permanent restrrcttons and future medlcal care were deferred to Dr

)

R
C 8,

Joytl Math the 1nher1ted authortzed parn management specraltst

. Clalmant’s work restnctrons are extensrve Although Clarmant was found to have‘
completed hrs functional capacrty evaluatron dated November 20, 2017 at a medrum." )
» demand level varrous issues in completmg the evaluatlon were noted Followmg revrew,, :

“of the Functtonal Capacrty Evaluatton Dr. Joytt Math opmed that Clatmant had sustamed .

o

a 12% tmparrment to the spine and further ass1gned work restncttons of lrght work duty

v

-~ with no llﬁtng of greater than 10 pounds :

P

We fmd that Clalmant s 1mpa1rment ratmgs are very low based on the poor surglcal result :

o

B : .10 We find that based on the medtcatton lrst alone Clatmant has suffered a maJor dtsabrltty :

R

P13
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- §1-23- 320 1t is the determmatton of the Full Commrssron that

_‘..4._‘

. ll We find that Clatmant has met hlS burden of provmg an, mjury to hlS psyche, that he has
achteved MMI that no further psychologtcal treatment is mdtcated and that he 1s entttled

' ., to payment of causally related completed psychologtcal treatment

12 We ﬁnd that Clatmant has sustatned a greater than 50% dtsablhty to the spme

13 Because of the Clatmant s transrent resrdent status we. ﬁnd that Clarmant is entttled to a

lump sum'award.,

CONCLUSIONSOFLAW R ,

Accordmgly, as provxcled under the South Carolma Code of Laws § 42 17- 40 and

PN

I3 \

»v-
-~

L Pursuant to SC Code § 42-1- 160 and based on a preponderance of the ewdence _-',

»mcludmg the medtcal records exhtbtts and testlmony presented at the heanng, the

e Clarmant sattsﬁed hlS burden of proof that he suffered an mjury to hts psyche by acc1dent

’ ~-,' ™
R

o " and artsmg out of and in the course and scope of hlS employment
2V. ‘ Pursuant to: S C Code § 42- 15 60 Clarmant is entttled to payment of all causally related .

' psychologtcal/psychtatnc i ',; o ..:f“ SRR 1'_.;;{ L - | ‘

| 3 'Pursuant to § 42 9 30(21), Clarmant has sustamed a greater than 50% dtsabthty to the ”
spme, and therefore is permanently and totally dlsabled and Defendants havmg farled to "-
| rebut that presumptton Clatmant is thereby entttled to compensatlon under § 42-9 IO(B)

4, Pursuant to § 42 15- 60 Clatmant is entttled to payment of all causally-related authorlzed : ';‘1’ |

'v medtcals as well as ltfettme causally-related\medncal beneﬁts

X ;: S _‘Pursuant to § 42 9 301 Clatmant ts entltled to lump sum payment of beneﬁts

._/“

13 of 14 order - wcc No 15_089'9'5 ;
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ORDER A

IT IS HEREBY ORDERED that the greater werght of the evrdence supports a ﬁndmg ,

ES

that Clalmant IS permanently and totally drsabled and Defendant Is entltled to credlt for any e

’ temporary beneﬁts pald to Clalmant

N ITIS HEREBY ORDERED that Clalmant is entrtled to. paymcnt of all causally-related

medrcals as well as contmued payment of lrfetIme causally-related rnedlcal beneﬁts

IT IS HEREBY ORDERED that Clalmant is entItled to lump sum payment of award

A V‘.

IN. AFFIRMATION WITH AMENDMENTS OF THE SINGLE COMMISSI P
DECISION & ORDER, IT IS SO ORDERED..- - ‘ QNFR s

- SOUTH CAROLINA WORKERS’
COMPENSATION COMMISSION

- R'MICHAEL Q)MPBELL 1I, COMMISSIONER - *

T T,G’QOTT BECK, COMMISSIONER

CERTIFICATE OF SERVICE

, Thts is to certn‘y that the unders:gned has on this date served 2 copy of this order in the
‘above entitled actson upon aII parties to this case by sending an electronic copy hereof by .

electronic mail addressed to the attorneys for said parties; or if there is an unrepresented el

party(ies}, by depositing a copy hereof, postage paid in the United States mall first class, . .
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STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CAROLINA o
e T 1) WORKERS! COMPENSATION COMMISSION
'COUNTY OF GREENVILLE Ty [
*"Samuel Paulino, _WCC FILENO, 1422914 and. 1508995
Claimant, B {

\‘: 3

AMENDED

)
)
)
)
)
)
)
)
vs! )
) ,
RSN APPDLLANT’S BRIEF .
)
)
)
)
)
)
)
)
)

‘Diversified Coating Systems, Inc., .

WE'mployer;“' B ’A.'j‘ f
©and EEEE N
’AmGuard Insurance Company, =~

Carrier, ..

| Defendan_ts'. |

 STATEMENT OF THECASE -
Samuel»Paulino'(“Claimant”) was a'dm'ittedly involved in’successive accidents ari‘s’ing outiof and in

 the course ‘of his employment w1th Dlver51ﬁed Coatmg Systems (“Drver51ﬁed”) on or about Novembex 22 S

At

: 2014 and/or February 7 -2015. Clannant alleged}he sustamed mjunes to, hlS lowel back in.these accrdents o
Defendants initially denied his claim for beneﬁts under the South Carolma Workers Compensatlon Act
w(“Act ) on glounds that he dld not sustam 111Jur)}” in elther accndent per S C. éode § 42-1- 60 as evrdenced

by mconsnstent hnstoues in the. medlcal records and equ1vocal wrtness testlmonles In the altematlve

Defendants assert Clalmant falled to tlmely repoxt hls alleged worl\ |nJur|es to Dlver51ﬁed her eby bamng'- S

hls entltlement to beneﬁts under the Notlce statute- S.C. Code § 42 lS 20 :

o i . T DI NN ) R AR S
o . . ) . el T R AR SR P B .



By Order dated January l3 2017 Commrssroner Mrke Campbell found mter alza the evrdence '
- estabhshes that Clarmant was rnvolved in rncrdents at work but farled to meéet his burden of proving that_ i
he sustamed mjury due to erther accrdent ln addrtron he found that Clarmant farled to tunely provrde C

Y.

 notice to Drversrfred that he had sustarned rn_|ury in erther rncrdent Clarmant thereafter appealed to the Full '

Commrssron Appellate Panel whrch REVERSED vra Order dated July 19 2017 The Full Commlssron o

fspecrf cally found that Clarmant met hrs burden of provmg rnjurres to hrs lower back in erther or both of

the accrdents in questron ordered Defendants to pay aIl outstandrng causally related medrcal brlls found

e

Clarmant had reached maxrmum medrcal rmpr ovement (“MMl”) as of Aprrl 22 2016 per the record from' .

.‘* © -

 Dr. Mcl—lenry, order ed payment of TTD for a ﬁmte perrod between JuIy lS 2015 (strpulated date drsabrhty

s

began) and Aprrl 22 2016 (date of MMl) and essentrally remanded the case for a determmatron of hrs

B per manency adjudrcated

The per manency lssueswere orrgmally set for Hearrng before Commrssroner erkerson on October o
6,2017. Clarmant mmally took the posrtron he was not at MMI was entrtled to further medrcal evaluatron'
and. treatment and addrtronal TTD beneﬁts In: the alternatrve Clarmant alleges he is permanently ad totally' ‘
drsabled under S.C. Code §42 9- lO therefore the case 1s subject to mandatory mediation per WCC '
Regulation 67 1802 In reply, Defendants countered that the Full Commrssron s unappealed Order is the

law of the case and rs therefore brndrng on the rssue of MMI 1n all further proceedrngs before the 4

Commrssron Since the date of MMI caps entrtlement to further TTD benefrts the only issue properly before ‘.

the Commrssroner was a- determrnatron of Clarmant $ entrtlement to permanent drsabrhty benef ts. Further AERREE

.

" Defendants ar gued that WCC R-67 1802 only requrres mandatory medratron of a clarm in cases where MMI ' .

is strpulated whrch Clarmant drsputes Ther efore a hearrng to determrne the threshold issue of MMI must‘. K
. cof . . *

enste. Crtrng the rnterests of Judrcral economy, Commrssroner erkerson order ed drscr etronar y Medratron"< Y

s

. .under WCC Regulatron 67 1801 (B) The Medratron took place on December 1 2017 and resulted rn .“4,',




At the l-learrng that is the subject of the current Appeal Clarmant essentrally strpulated he has
‘reached MMI therefore ‘a detemnnatron of permanency rs rrpe adJudrcatron Clarmant contends he rs"

.,*‘ oA

, permanently and totally drsabled based on a greater than 50% loss of use of hrs back pursuant to S.C. Code
§ 42- 9 30 (21) Clarmant relres heavrly on the fact that he has per manent 10- pound lrftrng restrrctrons per
' his parn management provrder even though an FCE reflects he can perform medium duty work He also

seeks a ﬁndrng of compensabrlrty fora psychologrcal over lay rnJury that he’ treated for durrng the pendency |

Ps

of the claim, rncludrng payment of any outstandrng brlls for’ psychologrcal treatment Clarmant did not’

Y

»specrﬁcally request addrtronal psychologrcal evaluatron/treatment nor has any such treatment been”
rec'omm'ended by any ~1nedrcal provrder.

‘Defendants admit Claimantis"’entitled to PPD compensation, for loss of use of the back based on’

. N PR - . .

‘ the 13% whole person imApairrnent rating ’as’signed; by the t're'atl'ng' neurosur‘geon (Or. Mcl—lenry) and/or the\:_‘f 1

12% whole person rmparrment 1atrng assrgned by the treatrng parn management provrder (Dr Math);

-

Defendants submrt these rmparrmenl ratrngs for a single level mrcrodrscectomy with residual radrculopathy -

do not support a ﬁndrng of greater than 50%loss. of use of the. back, even when coupled wrth per manent o

_restrictions. Moreover all of. Clarmant s vocatronal and brographrcal factors to whatever extent they are:I e

.. 1 1 R
-even relevant for: a determmatron of loss of use under the “medrcal model” of the Act,. mrtrgate agarnst a-

finding of total drsabrlrty based on. gr eater than 50% loss of use of the back rncludrng Claimant’s relatrvely
young age (38 years old), college degree in lnformatron Technology, and relatrvely sophrstrcated vocatronal -

hrstory of lrght to sedentary duty employment asa computer technrcran and bank teller

By‘Order dated Aprrl 13 2018 Commrssroner erkerson found inter alza that Clarmant sustar(ned:. E
- a greater than 50% loss of i use of his back and awarded permanent and total drsabrlrty beneﬁts under § 42-‘ A

9- 30 21). He found there was, no evrdence rn the Record to rebut thrs statutory presumptron of total -
drsabrlrty Frnally, he found Clarmant sustarned a compensable psychologrcal overlay rmury and orderedr

Defendants to provrde further psychologrcal evaluatron/treatment wrth a provrder of thelr choosrng

Thereaﬁer Defendants trmely appealed to the Full Commrssron on numerous grounds

i . . . N " e



oUE’sTIoNs PRESENTED i

L DID THE HEARING COMMISSIONER ERR IN FINDING CLAIMANT SUSTAINED A
E 3GREATER THAN 50% LOSS OF USEOF HIS BACK? TR

[l . DID THE HEARING COMMISSIONER ERR IN FINDING THAT DEFENDANTS FAIELD N

. TO REBUT -THE PRESUMPTION OF TOTAL, DISABILITY BASED ON 50% oR

' GREATER LOSS OF USE OF.THE. BACK" o -

. DID THE HEARING COMMISSIONER ERR N AWARDING PSYCHOLGICAL

’OVERLAYV T I AP LA P SRR

STANDARD OF REVI‘EW

It is undrsputed that the Full Commrssron Appellate Panel is the ultrmate finder of fact in worker s

1 compensatron matters DeBruhl v, Kershaw Countv Sherr sz ) Dept 303 S C 20 3978. E 2d 782 (Ct App P

. 1990) Upon a petrtron for review of a, I-Iearmg Commrssroner s award/order the Full Commrssron shall'
' wergh the evrdence pr esented at the l-Iearmg and, if good grounds be shown makes its own fi ndmgs of fact: ,

and reach Its own conclusrons of law consrstent or mconsrstent wrth those of the Smgle Commrssroner L

"‘\

Pack. V. State Dept._' of Transportatlon,,381r, SC‘ 526, 673, S.E.2d~‘4‘61 (Ct. App.‘2009). v

EVIDENCE OF THE CASE ,

Clarmant underwent an L3 4 mrcrodrscectomy performed by DI TImothy McHenry on- July 30

4

v '2015 [APA p 21 23] Clarmant reported subjectrve Improvement of hIs symptoms followmg surgery S

- 'Clarmant had a post-sur gical MRI whrch was negatrve for Iecurrent disc hemratron at any levels [APA p ‘

[y

N 34]. Followrng a Ielatrvely umemarl\able post—surgrcal rehabrhtatron and recovery, Dr. Mcl—lemy ultrmately )

released Clarmant at MMI on Aprrl 22 2016 and assrgned a13% rmpanment ratmg to the whole person »

‘[APA p. 2]. Dr Mcl-lenry based his Iatrng on the AMA GUIDES TO THE EVALUATION OF .

“ PERMANENT IMPAIRMENT 57” ED]TION (“AAM Gwdes”) specrﬁcally, a dragnosrs based estlmate S

_per DRE Category III Table 15 3 P. 384 Thrs provrsron provrdes for a maxrmum 13% ratIng for resrdual R

N radrculopathy due to a drsc hermatlon W|th or wrthout surgrcal reparr The AMA Gutdes also provrde fora -



’
G

factor of .75 for the conversron ofa whole person 1mpanment ratrng toa lumbar regronal spme rmpalrment '
ratlng Although S. C Code § 42 9- 30 does not drstmgursh between reglons of the spme for permanent :
drsabrhty compensatlon purposes due to loss of use of the “back ” a 13% whole person 1mpa|rment ratmg \ V

RS

converts foa 17% regmal rmparrment to the lumbax spme [AM4 Guzdes Sectlon 1s. l3 p 427] . N -

, possnble lll_]CCthl‘lS on November 13 2015 [APA P 112 125] Dr Math noted on, he1 mmal physrcal e

¥ 4

e‘(ammatlon that Clarmant s gart and strength in the lower extremltles are “NORMAL ” [APA p. 125] She’ :

noted restrrcted tange of motron of the lumbar spme due to subjecttve complamts of pam but hrs stralght o

leg test was negattve [APA p.125}. Dr Math adJusted Clalmant s Tramadol and othet medlcatlons After"l‘r i

farllng to achreve optlmal pam control w1th medrcatlons Dr Math recommended an L4 transforammal _

.' /" «

23

ln_]eCthl'l [APA p. 154] She agaln noted that Clalmant’ galt and lower extremrty strength were “nor mal #

<t Iy

[APA p 155] Clarmant only reported a 10% 1mprovement followmg the ll'l_]CClllOll On Septembe1 28 f

© 2016 Dr Math- mdlcated she was dlscontmumg Tr amadol due o, Clannant S farlure to submlt to a urme R

drug screen (UDS) [APA p. 162] She contmued hlS Gabapentm and Flexerll

ln March 2017 Dl Math refeued Clarmant back to. Dr McHenry f01 an updated assessment on» ' c

!

D Mcllemy stated ‘the followmg : “l revrewed rmages from the most recent MRI lumbar scan,: and )

L S compaled with hrs prevrous post-op and ‘the | pre op MRI The drsc hermatlon at L3 4 is: no longer present,

He has persrstent degeneratlve changes but no focal rmpmgement that couelates w1th his persrstent ,

radrcular leg symptoms I do not" thmk he would beneﬁt from furthel surglcal mterventrori Claimant

4.:_’

returned to Dr. Math in June 2017 Dr Math noted that hrs clrmcal plogresswn remams unchanged wrth":' :
‘ K v » o

A The South Carolina Workers Compensatron Act’ endorses the AMA GUIDES as the expert basis for determtnatron ‘
of scheduled disability |mpa|rment/Ioss of use- See WCC Regulation 67- 1101 (B) (providing for impairment to body

parts not specified under the schedule to be determmed by the Guides; See also Therrell'v. Jerry’s, 370 §,C. 22, 633 :

S.E.2d 893 (SC 2006)("the proper course in these cases’ is'to proceed pursuant to § 42-9-30(20) and use the AMA

Guides or "any other accepted rmedical treatise or authority" to convert the.i |njury to the rotator cuff intoa

- percentage of |mpa|rment to the whole person ") et P ‘ - -

further surgery Dr. McHenry ordered another MRI to assess his post-surgrcal status On Apul 12 2017‘1 g S



b]

'l."

functlonal capacnty exam (FCE) B iE

Clalmant perf01 med the FCE w1th Elrte Physrcal Ther apy on November 20, 2017 [APA p- 5] o o

Srgmﬁcant ﬁndrngs/flom the FCE mclude the followmg 1) Consrstent effort without hrgh pain focus 2) .

. .overall MEDIUM duty llftmg capacrty wrth OCCASlONAL maxrmum lift of 50 pounds and FREQUENT

llft capacrty of 15 pounds 3) CONSTANT level (greater than 40 mlnutes/hour) for 51ttrng, walking, and o

: standmg, 4) FREQUENT level (20 40 mmutes/hour) for lumbal ﬂemon and rotation;, and OCCASIONAL A

"level (less than 20 mlnutes per hour) for kneelmg, squattlng, and overhead llftrng [APA p-: 12]. Clannant' o

returned to Dr. Math on Decembel 6 2016 [APA p 193] She assrgned hlm a 12%'whole'perso'nf -

4
nnpalrment under the 6"‘ Edltlon of the AMA Gurdes She noted that he “wrll” requne chromc paln ,
‘ medlcatron management and mterventlons lrke epldural ‘sterord rnjectlons ; She stated Clannant ___y” alsov '
'b fbe a candidate for a trral splnal cord stlmulator She restarted Tram‘adol Regardrng work restnctlons Dl :
,‘ Math lndlcated on the WCC Form 14 B “llght work duty no lrftmg > 10 pounds ? [APA’p 201] ‘
Clannant was referred by a prrmary care pr ovrder for psychologrcal evaluatron/treatment w1th New
3 l—lor izon Behavroral Health in F ebruary 2017 [APA 208 229] -He was dragnosed wrth a smgle modcrate
depressrve drsorder and general an‘uety drsorder He was prescrrbed an antl-depressant/anxrolytrc butv
dlscontmued it after a short wlule He undel went some group7therapy and couples counselmg wrth hls wrfe »
On Ju‘ne 23, 201 7,it was noted that Clarmant “feels thelapy has been very helpful sees thmgs dlfferently.
“now Not nntable anymore > [APA p 210] The provrder further states she wrll 1eassess treatment(goals on
U next visit but. there is no addrtronal follow up vrsrt after June 23, 2017 )



e ARGUMENTS | SO
1 o THE UNDISPUTED EVIDENCE IN THE RECORD DOES NOT SUPPORT THE
‘ COMMISSIONER’S FINDING. THAT CLAIMANT SUSTAINED GREATER THAN
1_50% LOSS OF USE OF HIS BACK
“In Clemmons V. Lowes lnc 420 S C. 282 803 S E 2d 268 (SC 2017) the Supreme Court turned on lts '

' ’head the tradmonal deference glven to the Commrssron s mstrtutronal expertrse on apphcatlon of a medrcal '

.rmpanment latmg to determme “loss of use’ of .a.scheduled member It was pr evrously well estabhshed
that a pelmanent dlsabllrty award pursuant to S C Code § 42 9 30 “need not be shown w1th mathematrcal »
: exactness it must only be founded on evrdence of sufficrent substance to. afford a reasonably deter mmable A

>

basrs for it. See Bundrrck V. Powell S Galage and Wrecker Servrce 248 S. C 496 151 S E. 2d 437 (SC .-

) 1966) See also’ Lmen V. Ruscon Constructron 286 S C. 67 332 S E2d 211 (1985) (although expert"'

evrdence found clarmant suffered 20%- 30% 1mparrment to’ hls back testrmony of vocatxonal expert and lay
‘ N -
- testtmony supported ﬁndlng that clalmant suffered gleater rmpalrment for compensatlon purposes)

However Clemmons essentrally liolds that evrdence of the medlcal nnpanment ratm;, is vutually. '

'synonymous with “loss of use,’ and thus |s outcome determmatlve of entltlement to PPD compensatron’ L

‘undel § 42 9- 30 (2 l) ln that case, clarmant had a multr level cervrcal fusnon and was assrgned a 25% whole ‘
‘person 1mparrment ratlng by the authorrzed treatmg physrcran That ratmg converted to a 71% regronal‘
'Vrmparrment per the. AMA Guzdes The Commrssron awarded clarmant PPD beneﬁts based on 48% loss of
'__use of the back The Court of Appeals afﬁrmed citing a lme of cases holdmg that determmatlon of '

impairment is “more of an art than scrence” that glves the Commrssron drscretlon to consrder lay testrmony o

and other evidence. See also Burnette v, Crtv ofGreenvrlle 410 S C 417 737 S E 2d 200 (Ct. App 2012)

“The Supleme Court reversed ﬁndmg “thele is no evrdence in the record that Clemmons suffeled anvthma :

- less than a fifty percent 1mpa1rment to hrs back Everv doctor and medrca] professronal who assrzned an .

AMA Guzdes nnpanment ratmg mdrcated Clemmons lost more than seventv Dercent of the use. of hlS back » o
Clemmons at 803 S.E.2d 268 p. 271. Further the Court remanded to the Commrssron “for-a new hearmg

: to determine his percentage of zmparrm_ent ” (emphasrs added)

~

P22



In the rnstant case, Clarmant has a 13% whole person rmparrment ratrng, whrch converts to” a 17% =

»,L‘.,
i

.lumbar rmparrment under the AM4 Gurdes Per the Court s reasomng m Clemmons Clarmant s
rmparrment/loss of use to the back in thrs case rs per se l7%,,whrch uuder S. C Code § 42-9 30 would yreld_T ‘

an award of ﬁfty -one (Sl) weeks: For thrs reason the Hearrng Commrssroner § award of Permanent and .
Total Drsabrlrty based on a greater than 50% loss of use of the back must be REVERSED The Fullf“..r '_ "

Commrssron Appellate Panel should then enter an award of l7% Ioss of use of the back or $l6 844 79 (Sl

‘weeks x'Claimant’s compensatron rate of $330. 29) Thrs award is in keeprng wrth a strrct adherence to the

Supreme Court s mandate in Clemmons '

e

Clarmant wrll counter that Clemmons does not create a per se. rulesequatrng loss of use and medrcal |- R
1mparrment for purposes of awardrng compensatron under § 42- 9 30 (21) Rather the Court s holdrng
' merely establishes the medrcal rmparrment ratrng as the baselrne for a loss of use award and that addrtronal:;

f,evrdence may rndrcate greater loss ofuse than the ratrng alone Frrst thrs reasoning rs dubrous because the L

A

‘Court in Clemmons never referenced other evrdence in that record\of loss of use or drsabrlrty beyond the .

[N

lu . ,;l«

'-ratrngs alone The clarmant in that case, retur ned to work/ s a cashrer performrng tasks rndrcatrve of less'

. P P S A
4 B

~ than fi fty percent loss of use of his. back However the Court focused entrrely on the medrcal evrdence -

»

o specrfrcally held there is no evrdence in the record that Clemmons suffered anythrng less than a 70%5- -

"k l"*

rmparrrpent to his- back and remanded the case to the Commrssron to “determrne hrs percentage of »

-,
&, » o
,_.,, K

/ .
necessarrly an rnvrtatron for the Commrssron to rely on evrdence ‘Sther than the rmparrment ratrngs for 2

determrnmg the “percentage of rmparrment 2. The Court specrﬁcally referenced the addrtronal hzgher '_

'!«

o ‘rmparrment ratrngs in the record The Court s remand rnstructrons then ostensrbly requrre the Commrssron el

T, ;’:
7

- tofind an rmparrment/loss of use based on solely on those competrng ratmgs in the record wrth 7l% berng

ES

caL

‘rmparrment” in. accord wrth the medrcal evrdence "As such the Court s. remand rnstructron ‘was - not;

\‘ r,‘,;

- the minimum ratrng supported by the evrdence There can be lrttle doubt from the Cour t’s str ong language _

gL [ ‘ By LN n" . . . " R ,h.

T ST S

2The Court in. Clemmons promrnently cited evidence that other provrders of record~Tracy Hill,.PT and Dr Leonard

Forrest M D.- assrgned clarmant rmparrment ratrngs of91% and 99%, respectrvely NS B o




N : : o s
S L

" _that it intended for one of the competing ratings to be outcome-determinative-of the Claimant’s "‘l,'o"ss of .

use” v

. )

conect wlnch agaln the Defendants do not concede a ﬁndmg of “greater than 50% loss of use of the back” -

is snnply not supported by any addltlonal evrdence m the Recoxd of. thrs case. Even. lf the medrcalf‘f "

o

: rmpalrment ratmg |s not outcome determlnatlve of “loss of use” under § 42 9 30 (2 1), there can be no doubt_

it is the paramount factor for the Commrssron s consrderatton as evrdence by the - Supreme Court’
. S .

‘ preoccupatron wrth the 1mpa1rment 1atmgs in Clemmons The questron becomes what othe1 evrdence lf? .

' any, _]llStlﬁeS an award hlgher than the ratmg denotes? v . r )

As dtscussed earlrer he 1mpanment 1atmgs presented here are 17% to the lumbar spme from Dr Lo
.Mcl-Ienry and 16% from Dr Math (12% whole pelson 1at1ng drv1ded by the 75 conversron factor per the(,:_'*‘-’

. AMA Guzdes) Yet the Hearmg Commlssroner here found loss of use to the back three times greater than "

”

the medlcal experts determmatrons The award 1s also three tlmes greater than the preemment factor E

Clemmons unequwocally suggests must be the foundatron of a loss of use determmatlon under the © medlcal'

Assummg ar guendo Claimant’s- posmon on the role of the 1mpa1rment ratmg m)hght of Clemmons i 1s. :

[

‘ model” for compensatlon Although the Hearlng Commrssnoner found that the 1mpa1rment ratlngs are vei'y . _ 7

fow based ona poor surgrcal result” (Fmdmg of Fact # 9) tlns was elror

: Frrst and with alI due respect to the Commrssroner he s not a medlcal doctor w1th expertlse to draw

such conclusions. See Burnette A Crty .of Greenvrlle supra (Court chastlsed a Commlssron ﬁndmg.-' ;

¥y

* regarding the srgmﬁcance of an MR[ scan when thele was o evrdence mdrcatrng the oprmon orrgmated )
, flom a medrcal provrder) Second the 1mpa|rment ratlngs from Dr. McHenry and Dr Math are in per fectf

accord with the AM/I GUIDES DRE Category ]II ’ Clarmant had a smgle—level m1crodtscectomy at L3 4 o

Vot

the least i mvasrve spme procedure possrble The nature of thls pathology rtself is not mdlcatrve on lts face

B

of a severe mjury Under the “medrcal model” of compensatron per § 42-9 30 the natnre and character of :

v

3 The AMA GUIDES DRE Category I} for determmatlon of Iumbar spme lmpalrment provrdes in pertment part for '
.. 10%-13% whole person rating for ”srgmﬂcant signs of radlculopathy _OR history of a herniated disc at th_e level
and on the side that would be expected from objlectwe clinical findings associated wtt)h radiculopathy.” '

P24
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the rnJury controls See Stephenson V.. che Servrces 323 S C 1l3 473 SE2d 699 (SC l996) (wrth

scheduled drsabrlrty rnJurres the- compensatron depends on the character of the rmury rather than loss of

, Yearnmgs) In contrast the clarmant m Clemmons had multr level pathology requrrrng fusion, whrch

rnvar |ably results in srgmfrcant loss of motron and other functronal rmparrment The eharacter of clarmant s

back rn_]ury in Clemmons was much more severe and presumptrvely drsablmg under the scheduled drsabrlrty

. . e
¥ -

statute than Clarmant ] srngle level mrcrodrsceetomy, as reﬂected by the drsparrty m the rmparrment ratrngs

prescrrbed by the AMA GUIDES— 71% versus 17% o

: / S _
Clarmant wrll rnevrtably pomt to other evrdence of “loss of use” in “the Record partrcularly the 10-~

pound hﬂrng restr rctrons rmposed by Dr Math on the Form 14B tOjUStlfy the Commrssroner S award ln “ .

¢ v

reply, Defendants rnrtrally pornt out that restrrctron ‘must be viewed cr rtrcally and not in a vacuum: First,
Dr Math not Defendants referred Clarmant to the specrﬁc PT facrlrty in questron whrch certarnly rmplres
Dr Math trusted that facrlrty s reputatron and evaluatron methods As noted earlrer the FCE determrned

Clarmant was overall ﬁt for MEDIUM duty work If Dr Math was srmply r)nclrned to rmpose an arbrtrary

\

lO pound lrftrng restr iction for prophylactrc purposes then why drd she make the FCE referral m the frrst

,{. )

place"

i

) “Second, Dr Math 'S Form l4B only addresses li ftmg restrrctrons It does not address other capabrlrtres

oo
rmpacted by a back i rnJury that may be rndrcatrve of loss of use; such as walkmg, srttrng, standrng, bendrng,

twrstrng, etc Therefore the FCE results are strll a relevant objectrve rndrcatron of Clrumant ] functronal

loss of use of the back. ln that regard the FCE determrnes Clarmant can per form CONSTANT srttmg, _
walkrng, and standmg, and FREQUENT lumbar ﬂexron (r €. bendrng) and rotatron (. e twrstrng) These
functrorral capabilities via use of his back srr_nply do, not s_upport the _co:nclusro_n Clarm‘ant hasa great_er th_"lll\'r |
O% loss 'of"use of his back even 'wh'en considered in co;njunetion_hwlth the l7%medrcal :i'rnpairment and .

sl

o~ the purported 10- pound hftrng restriction, ‘ ; SO “
Frnally, if the medrcal pr ovrder s nnparrment r atrng must form‘the substantral basrs of a loss of use .

©fi ndrng as the Supreme Court has clearly mandates in Clemmons then secondary evrdence of additional -
Ioss of use cannot logrcally supersede the proportron the ratmg bears to. the total loss of use award Srmply

s



put, thelO-pound liﬁing' r’estrir:tion' frorn Dr. lVIath 'arrd/or"aily 0ther eviden'ce 'of loss of use in the Rec'ord' ‘

’

absolutely cannot _|ustrfy an award of three trmes the rmparrment ratrng At most Defendants would
e
" ‘concede that addrtronal Ioss of use evrdence such as the 10 pound lrftmg restrrctron FCE restr rctrons and

: any sub_]ectrve complarnts of dysfunctron per Clarmant 5 testrmony, could arguably support an addrtronal

N - - o Yi’ R ({ B . N .
in this Record Agarn other loss of use evrdence cannot collectrvely supcrsede the ratrng itself consrderrng

-

.the Supreme Court’s reasonrng in. Clemmons
Ve N - P

Any loss of use award contrary to thrs general framework must necessarrly be based on surmrse and

‘.:. .

' conJecture whrch obvrously cannot stand ‘See! Bundrrck supra (the award may .not rest on surmrse .

AN

conjecture orrspeculatron rt must be founded on evrdence of sufﬁcrent substance to afford a reasonable

Y

A' basrs for it) (emphasrs added) The speculatrve nature of the Hearmg Commrssroner s frndrng here that

Clarmant sustarned a “oreater than 50% loss of use of the back” rs self-evrdent The Commrssroner never :

)
;

FR
o

of Clarmant s back was some unl\nown factor at least three trmcs greater than the rmparrment ratmgs .

Thrs is clearl erroneous because there is no evrdence of “suffrcrent substance” tosu ort rt Althou h the
Y upp g
: L B =

Court in Clemmons found there was’ no evrdence of rmparrment/loss of use less than SO%, thus rmplrcrtly

o LT e

holdrng clarmant was: pr esumed to be totally drsabled rt nevertheless remanded the case to the Commrssron:

_with rnstructrons to determrne the actual rmparrment Therefore a fmdmg of the rmparrment/loss of use rs o

"\

clc’rrly requrred a generrc ﬁndrng that the loss of use is srmply greater than the thr eshold for a presumptron»b

of total drsabrlrty renders the award nothrng but surmrse and conjecture

For these reasons the Hearmg Commrssroner s f ndmg that Clarmant sustarned a“a greater than 50%

loss of use of his back” 'rhust be REVERSED The Appellate Panel as the ultrmate fact ﬁnder and arbrter" L

v

in worker ] compensatron cases should then enter an award of PPD beneﬁts per S C. Code § 42- 9 30 (21)

s

based solely on’ the 17% or 16% rmparrment ratrngs assrgned by medrcal‘ provrders as mandated by

. ‘Clemmons. In the_alternatrve, the Appe_llate Pane_lﬂ may award PPD ‘b.ene_fitsfor loss ‘of use of the back per’ o

Tz,
~

spine, so'a maxrmum award of 34% loss of use of the back may be warranted based oni addrtronal evrdence'

2

award up to the value of the medrcal rmparrment ratrng alone. In thrs case, the ratrng was 17% to the lumbar Y

even determmed what Clarmant s rmparrment/loss of use of hrs back rs He essentrally found the loss of use.

L ‘,-

\



L

‘§ 42 9- 30 (21) greater than the rmparrment ratmgs based on addrtronal competent evrdence of loss of use L

7 .
—l

5 1

in the Record but not to’ exceed the value of the ratrngs themselves ‘in accordance wrth Clemmons and sy

other applrcable law

. {

“‘II. - IF. THE APPELLATE PANEL FINDS CLAIMANT HAS SUSTAINED GREATER‘-?-., e

: THAN 50% LOSS OF° 'USE OF HIS" BACK THEN. EVIDENCE IN THE RECORD‘.' ‘

SUCCESSFULLY RIJBUTS THE STATUTORY PRESUMPTION TI-IAT HE IS

’APERMANENTLY AND TOTALLY DISABLED o RN

B »
B T

S C. Code § 42 1- 120 deﬁnes “drsabrlrty” as the “rncapacrty because of mJury to earn the wages whrch{_" i

L R . f X
' 'the employee was recervrng at the trme of i rnjury 'in the same or any other employment Thrs is. the
foundatronal standard under the “economrc model” Of compensatron provrded by the Act: Steghenson v s

che Services supra (the deﬁnrtron of drsabrlrty in South Carolmas workers compensatron statute clearly

' stems from the earnrng rmparrment model of workers compensatron whereas 1 for loss. of a

member or the loss of the use of a member under [schedule sectron] rs not dependent on actual wage loss : §

and the fact that the clarmant after his r ury. is regularly employed at greater earnrngs than before rs&_

N rmmaterral) In ann V. Peoples Natural Gas Co ofS C 238 S. C. l ll 12 118 S E2d 812 817——18"

l

- (1961), our supreme court stated “Drsabrlrty in compensatron cases is to be measured by loss of earnrng

RN

' capacity. Total drsabrlrty does not requrre complete helplessness The generally accepted test of total_' . .

';

o drsabrlrty is rnabrlrty to perform servrces other than those that are “so lrmrted in qualrty, dependabrlrty, or‘ e

quantrty that ‘a reasonably stable market for them does not exrst ” Compensatron for presumed total' ;

drsabrlrty based ona 50% or greater Ioss of use of the back under S C Code § 42 9- 30 (2l) combmes the o

ecorromrc” and “medrcal” compensatron models As pr evrously drscussed the rnrtral mqurry of whether ab"r e
, clarmant has sustarued 50% or greater loss of use of the back rnvolves a “medrcal model”. analysrs If SO%
T R

or greater loss of use of the. back is establrshed then defendants may rebut the statutory presumptron of -

total drsabrhty under the “economrc model » See Clemmons supra

- In’ the mstant case, evrdence m the Record categorrcally rebuts the presumptron Clarmant rs".;-i’ '

permanently and totally drsabled under an economrc or wage rmparrment theory, rncludrng, but not lrmrted" o



A

is not usmg these medlcatrons appropnately Thus no mference can be drawn that Clalmant s proper use

v multlple narcotlcs.,

,..

to the followmg l) Clalmant rs extremely young at only 38 years old S0 there is no’ natur al presumptron

that he could not adJust to new work asa result of his i mjury, 2) he has a four-year Bachelor s degree in,

lnformatlon Technology wrth heavy concentratlon in mathematrcs coursework (Hr Tr p- 31) 3) he has

worked in the Domlmcan Republrc mst'lllmg computer operatmg systems and lepalrmg computers/systems
(I—Ir Tr. p. 30) 4) he has also worked as a. teller ina bank (Hr Tr p.31); 5) he has worked in these capacmes
within the last ﬁve (5) years (Hr Tr p 26), the srgmﬂcance of which is"that he has a lecent vocatlonal '

hlstory of sophlstlcated skllled hght duty employment and 7) As noted p1ev1ously, Clalmant s mJury rtself k )

N

) S
(smgle level drsc hermatlon necessrtatmg decompressron via mrcrodlscectomy) does not connote a

presumptron of severe drsabrhty Thrs latter pomt is partrcularly rmportant because Clarmant acknowledged' :

2N r
lmprovement in hrs pam and funotlon followmg surgery Overall Clalmant s srtuatlon does not obJectlvely.,

support the proﬁle of a totally disabled: mdlv1d\ual.

}

" Although’ the Hearmg Commrssroner specrﬁcally found that Clarmant s use of medlcatlons due to hrs .

‘ mjury causes ¢ major dlsablhty” (Fmdmg of Fact # 10) thls ﬁndmg is not supported by sufﬁcrent evidence

3

in the Record. Clalmant’s current medrcatron llst consrsts of relatrvely low dosages ‘of Tramadol (50 mg),. 5

Gabapentm (400 mg) and Flexerrl (S mg) (APA p. 177) There is no ev1dence in the Record that Clarmant, .

of these non- oplate based medrcatrons are drsablmg ThlS may be a drfferent story if Clalmant was takmg :

~ - ‘f\ C
=

PR
sl

Clalmant testrf ed under drrect exammatron that he drd not take these medrcatlons before. hrs appearance

T': at the Hearmg because they make hlm sleepy (Hr Tr p 19-20) I—lowever normal srde effects from ' -

medrcatlons are a far cry from _pumpmg to the conclusron that such effects are a “maJor dlsab1hty ? The _

fact that Dr Math drd not impose medrcal restrrctrons on drrvmg, chmbmg, or operatmg machmeryu ol
1llustrates the pomt that Claimant’s medrcatron use must not be a substantral 1mped1ment to work especlally

when Dr Math- a pam management provrder- envrsroned Clarmant returmng to work' Defendants ‘submit - -

FEPR R R
~

the Hearmg Commrssroner oven eached in makmg hlS own medlcal Judgment wrthout expert support. Seer

"\
il

13
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‘_ “The Full Commrssron can then as the ultrmate fact ﬁnder i€

Hr. Tr. p 16 1. 6- 9] ln response Clarmant s attorney rephed “That’s correct ” Id Moreover Clarmant s'

.. Pre- Hearrng Brref phrases the issue as “whether Clarmant rs entrtled to payment of psychologrcal'lf‘

: Order Defendants submrt thrs was error because Clarmant never requested that relref

g . S LN G e e T et

e ' .'4‘

o Burnette V. Crty of Greenvrlle supra Therefore Hearrng Commrssroner s Frndmg of Fact # lO is patently

ER O

erroneous and any relrance on. that fi ndrng for the proposrtron that Defendants have not successfully ; .‘ ‘

rebutted the presumptron of total drsabrlrty is, mrsplaced S s B

A

‘For these reasons, the Appellate Panel must REVERSE and find that vocatronal evrdence in the Record PRV

i'successfully rebuts the pr esumptron that Clarmant is permanently and totally drsabled due to hrs bacl\ rnJury -

r o -8,

ra fndrng of Clarmant ] rmparrment/loss oft, -
use of the back erther less than 50% or 50% or. greater and award permanent partral drsabrlrty (PPD)~

' : s R SN Lo . A Ca ey Vg dese -

. beneﬁts accordrnglyunderSC Code§42930 (21) LT e e e e

IIL ) ‘THE HEARING COMMISSIONER’S AWARD OF ONGOING AND/OR FUTURE g
PSYCHOLOGICAL EVALUTION AND TREATMENT WAS rNOT RELIEF ‘o
REQUESTED BY CLAIMANT AT THE HEARING AND IS NOT SUPPORT ED BY -

"._EVIDENCEINTHERECORD e e B , o

The Record conﬁrms Clarmant sought psychologrcal evaluatron and treatment on hrs own. rnrtratrve -

. wrth New I-Ior rzon Behavroral Health for a frnrte between February 2017 and June 2017 [APA p 199-220] g

He sought thrs tr eatment durrng the rnterrm between Commrssroner Campbell’s orrgrnal denral of the clarm;"-"_' :

‘ and the Full Commrssron 'S subsequent reversal Clarmant was not referred for thrs treatment or evaluatron

, by Dr. McHenry or Dr Math At the Hear rng that is the subject of the current Appeal Clarmant s counsel,‘l'_ S

4

. merely. sought payrnent of any brlls for Clarmant’s treatment wrth New Hor rzon he drd not request ongorng ) RN

" treatment or further psychologrcal evaluatron/tr eatment Specrfrcally, Clalmant s counsel stated “So all "

e - .. T ‘- v

were lookrng forrhere is the payment of the psych tr eatment rtself that the carrrer remarns responsrble for EON

' that psych treatment » [Hr Tr. p 14 ll 12 17] Later defense counsel stated the issue of psychologrcal T

t

tr eatment thusly, “rt’s the payment of that capped perrod for psych treatment whrch was about srx months ERTASCN

v . v\_',~

t

treatment ” Yet, the IIearmg Commrssroner awarded further psychologrcal treatment/evaluatron rn hrs




R |
’ ,'<

At the Hearrng, Defendants opposed Clalmant s demand for payment of psychologrcal treatment brlls

rncurred wrth New Hor izon, 50 that rssue remarns outstandrng Defendants base their denral on the followm g

RS SR
. .

E grounds l) such evaluatron/treatment was non: emergency treatment that Clarmant sought on his own"
- rmtratrve when the clarm ‘was strll denred by Commrssroner Campbell s Order and 2) Clarmant was not
" referred by a subsequently desrgnated authorrzed medrcal provrder Dr Mcl—lenry or. Dr Math Defendants
submrt they are not 1esponsrble for medrcal brlls under thrs scenarro per § 42 15 60 The statute only
requires payment of emer, gency medrcal expenses when the employer fails to provrde to provrde treatment
- ‘under- the Act. ln other words, the statute does Inot |mpose lrabrlrty on Defendants for psycholoorcal
treatment Clarmant sought on hrs own because it clear ly was not emergencytreatment
_This scenario is'fundamentally different th'an 'the“medic':al treatment rendered' by‘Dr" l\/chenry and Dr.
_Math for Clarmant 3 pr rmary back rnjlfury The law does not tequrre rnterruptron of medrcal treatment ;

: already underway for an admrttedly serious back injury untrl the threshold rssue of compensabrlrty under

the Act is ﬁnally determrned In that case Defendants concede such treatment may be consrdered an s

“emer gency” for purposes of the st'ttute therefore the Commrssron can order payment of those medrcal

beneﬁts after the fact On the other hand Clarmant should have secur cd ‘an Order from the Commrssron

}
z i

requiring Defendants to provrde psych_ologrcal'treatment:rf he, wanted such treatment,to be covered by them.

" As such, Defendants should not be responsible for‘psychological b;ill‘s_' fr'onr New.l-lor‘izon.,

Otherwisel there is no ‘—evidentiary)basis for the H‘e'aring 'Commission'er’s ~‘award of additional ‘,

psychologrcal treatment The last record from New Horrzon dated June 2 2017 notes in pertrnent part the

I

followrng “talked to wife- she feels clrent much better and couples counselrng not needed ...... feels therapy

'has been very helpful sees. thrngs drfferently now Not rrrrtable anymore . wants to focus on movmg

5

., forward. Would like to fi nd work he can do » [APA p 210] The record goes on to state, “further tx goals

unclear as clrent has \rmproved and at thrs pornt _]ust wants to ﬁnd work he can do ? Id Clarmant never ;’ '

\4,
'

returned. to. New l—lorrzon ‘I .. sum;, there rs no recommendatron for further psycholog,rcal

evaluatron/treatment from an expert medrcal or psychologrcal pr ovrder As such the Hearrng Commrssroner

Y. . ' . . - Do



P

erred by ordermg same Hartzell V. Palmetto Collision 419 S C 87 796 S.E.2d 145 (Ct App 2016) rev d

on other grozmds 415 S C 617 785 S E 2d 194 (SC 2016) Hartzell mterprets S C. Code § 42 15 60 (A)

- to requrre expert medlcal evndence for an award of further medrcal evaluatlon or treatment beyond lO weeks

from the. date of aecrdent‘: Again, |t '|s~und|sputed there rs no su,ch evtdence her_e.

For these reasons, the Heal lng Commrssroner s order for- further psychologrcal evaluatlon and tteatment‘
must be REVERSED leerse to whatevex extent the Commnssroner s Order canbe construed to reqmre
Defendants to pay,bllls mcurred for psychologlcal.treatments_wnhNew Hortzon Beha_vroral »Health _must' -

alsobe REVERSED: " . - .. Lo
| CoNCLUSibift
Tn sum, the Healmg Commnssnonel made tlnee revensrble ercorsin hrs Apul 13, 2018 Order: l)l‘mdmg

Clalmant sustamed a “gl eater than 50% loss of use of the back » when such award is at least THREE

TIMES GREATER than the medlcal rmpanment ratmg, is" otherwxse unsuppor’ted by other competent -

, eVIdence in the Record and most nnportantly, is contrary to the South Carolma Supreme Court’s holdmg ' . N

in Clemmons \A Lowes Inc 420 S C 282 803 S E 2d 268 (SC 2017) 2) Fmdtng that evndence in the

‘ ‘Record falled to rebut the statutory presumptlon of permanent and total dlsabllrty undet § 42- 9 30 (21) due .

E

to his back i injury, when Clarmant is 38 years old has a four—year college degtee m Informatlon Technology,

and has a lelatlvely sophlstlcated vocattonal lnstory of skrlled ltght duty work and 3) Ondermg further’ C

- ‘)‘

psychologlcal evaluation and tteatment when thete is no expert recommendatton for same in contraventlon Co

. of § 42 15- 60 (A) Fon these reasons the Appellate Panel must REVERSE ‘the Hearing Commrssroner s_- ) .

; 'erroneous fmdmgs and enter an appl Opl late award of PPD beneﬁts under S. C Code § 42- 9 30.

B

o
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