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TATEN[ENT OF ISSUES ON APPEAL

,:’Dld the tnal court errkm adrmttmg into ev1dence ﬁve statements made by Appellant’s - |

‘non-test1fymg co- defendant w1thout adequately redactmg the portlons 1mp11cat1ng

o Appellant in vrolat10n of h1s Stxth and Fourteenth Amendment nghts to confront and

U S 123 (1968) and 1ts progeny” "

I

: icross—examme w1tnesses agamst him, as mterpreted by Bruton v. Unzted States 391

: ‘Dld the tnal court v1olate Appellant ] S1xth and Fourteenth Amendment nghts to

f.;,','conﬁ'ont and cross-exarmne w1tnesses pursuant to Crawford v. Washington, 541

N U S 36 (2004) by allowmg ﬁve statements by Appellant s non-testlfymg co-

'fj[".:robbery? i -

I11. Dldthe trial-f courterr m re;ftlsmg.to grant Appellant’s motion ’for severance where

o .d‘?fendam? i |

-"'v':f‘defendant 1nto ev1dence whrch 1mpl1cated Appellant in the murder and armed

: Appellant s _]omt tnal comprormsed his nght to confront and cross-examine his

o accuser by adm1ttmg ﬁve mculpatlng statements from hls non-testifying  co-

,::""':Dxd the tnal court err m denymg Appellant s motlon for a mistrial when the non-
- testlfymg co-defendant s statements were not adequately redacted and a State’s

S w1tness comrmtted a Bruton-type error‘7

: : ‘,Dld the tnal court err in refusmg to quash the Jury panel pursuant to Appellant S
= Batson motlon where the State s explanatron for stnkmg two African-American
- : Jurors was that the Jurors d1d not want to serve on the j Jury, and where the State also

g falled to prov1de an explanatlon for stnkmg another Afrlcan-Amencan juror?



B STATEMENT OF THE CASE
On September 11 2008 the Sumter County Grand Jury 1ndrcted Appellant Daniel
J ackson for murder and armed robbery R. 1073 ‘
| On August 8 2011 Appellant and h1s co- defendant Regmald Canty, proceeded to . ‘
| :tnal before the Honorable erham Jeffrey Young and a Jury R. 1. Arthur Wilder
»’:‘represented Appellant and Garryl Deas represented the co- defendant wlnle Deputy ,
| ‘ISOIICItOI' John Meadors represented the State |
On August 12 2011 the Jury found Appellant and his co defendant guilty as
'charged R. 1044 1 18 = 1050 l 14 The trial court sentenced Appellant to life
: unpnsonment on the murder conv1ct10n and thrrty years 1mpr1sonment on the armed robbery
| convrctlon R 1066 ll 6-13 The tr1a1 court also sentenced the co- defendant to thrrty years
1mpr1sonment on both conv1ct10ns to runconcurrently R 1065 IL. 6- 16

ThlS appeal follows



. STATEMENT OF FACTS -
N Background
On January 12 2008 W1111am Flexon died from gunshot wounds wh11e dehvermg

. '.three przzas to a vacant lot ina moblle home park 1n Sumter County Based on the five

- statements glven to law enforcement by Appellant’s co-defendant Regmald Canty, and the

.‘,‘subsequent 1nvest1gat10n by the Sumter County Sherlffs Ofﬁce Appellant and hlS co-
f’defendant were charged vmth the murder and armed robbery of W1111am F lexon and later
1 ‘ tned Jomtly before a Jury | '
A' vJury Selectlon (Batson Motron)
| Durmg Jury, selectlon defense counsel 1nformed the trial court “Your Honor, we’d
~ ask that the record reﬂect a motlon to be heard later ” R.60, 1. 17- 18. At the conclusron of
_]ury selectlon defense counsel.moved to quash ‘the Jury panel pursuant tov Batson V.
: Kentucky, 476 U S 79 (1986), based on the State strlklng Afncan—Amerlcan _]UIOI‘S R 71
i11 9-24 R 73 1. 9- 22 The State struck eight Afrrcan—Amerrcan jurors: (1) juror #64 —

Wayne Green (2) Juror #157———Patr1c1a Wllhams (3) Juror #30—Terry Crowder; (4) juror

- "ﬁ_#167—Manon Thomas (5) Juror #46——Jason Evans ©)] Juror #32— Essie Dallas; (7) juror

. #28—L1nda Cooper and (8) Juror #140—Walnetta Spears. R. 57 69
" Based on the assertlon of ra01a1 drscrlmmatlon the trial court requested that the State ‘
3 glve race-neutral reasons for stnkmg the eight Afrlcan-Amencan jurors. R 74, 1 2. Desprte

. -the s011c1tor S statement that every [|uror] on thrs list had .a senous conviction or

. charée[ 1” the sohcltor falled to show a convrctron or pending charge for half of the African-

SR Amerlcan Jurors struck (l) #157—Patr1c1a Wllhams ) #167—Mar10n Thomas (3) #32——— ‘

- _Essw Dallas; and (4) #140—Walnetta spears R.74, 1.8-76,1 18



l':(l) , | Juror #157—’Pat‘rici’a W‘i_lliams:’The 'solicitor_/clairned, “[]t was obvious to me she
" wanted off. And e_veryone that wanted off, t_hat is my reason that I chose not to

"'present'her.ll R. 74‘, 122 75, LS. .

) - ‘.Juror #167——Mar10n Thomas The Sohcltor noted that this j Juror was unemployed

: and that he struckanunemployed wh1te male R 75 1. 24 76 L. 3

-(3) Juror #32—E551e Dallas The sohcltor mamtalned ‘[I]n my notes . . . said she did

not want to serve.” R._7§, 1L 7-9. .

7(4) g .luror #140——Walnetta Spea_rs:‘The solicitor, failed to provide an explanati_on for
- strking this jﬁrsf | | '

* Defense counsel then told the trial court, “If you ﬁnd those reasons satlsfactory, [
' have nothmg else to say. ” R. 77 1. 1 2 The tr1al court ruled “Well, Ilooked at the jury ..

_ you’re not entltled to the perfect Jury or to one of all - - but certamly the ones who have
pendmg charges I find that to be race neutral and deny your motion. . . . And for your
: Vrecord your motlon is demed ? R 77 1. 3- 12
Jackson v Denno Hearmg |

Pre-trlal a heanng was held pursuant to- Jackson V. Denno 378 U S. 368 (1964), to

g 'determme the adm1ss1b111ty of the ﬁve statements made to law enforcement by Appellant s

" _:'.,,‘co defendant Regmald Canty R 79 - 150; State’s Exh1b1t # 3 (Statement by Canty), R.
'1‘1075 State S Exh1b1t #5. (Statement by Canty) R. 1077 State’s Exh1b1t # 7 (Statement by
L Canty), R 1079 State ] Exh1b1t # 8 (Statement by Canty) R. 1080; State’s ‘Exhibit # 9
'~ (Statement by Canty-)7 R. 1081; Court’s Exhlblt #9 (Collectlon of Statements), Suppl. R 1.
: :‘Ofﬁcers Dominick West and Robert Burmsh of the Sumter County Sheriff’s Office testified

at the Jackson v. Deno heaﬁng. The trial court ultimately found that the co-defendant’s



- statements to law enforcement were- adm1ss1ble becausel the statements ‘were made freely »
. andvoluntanly” R 150 I 6 14.
: "Motlon for Severance of Jomt Tnal |
V -Defense- counsel moved for severance of Appellant’s joint. trial because co-
-:'defendant s statements‘ to lavv enforcement and Appellant ] nght to cross- examme and -
'confront wnnesses agamst h1m R 148 L11- 150, 1 2 Defense counsel argued that he
could not properly attack the co-defendant s cred1b111ty in makmg those five statements to
1 lavv enforcement in a Jomt tr1al partlcularly when the statements contamed Varymg levels of
Appellant s culpab1hty in the murder and anned robbery R. 148 l l9 — 149 l 9. Defense |
vcounsel also argued that a Jomt tnal demed Appellant his nght to a falr tr1al because
'redactmg Appellant’s name from hlS co-defendant’s statements cannot cure the prejudice
‘ ‘created by the statements if the co-defendant does not testtfy in th1s Jomt tnal R. l49 1. 10
C - 150 l 2. The tnal court demed defense counsel’s motion for severance of Appellant’s
hﬂjomttnal. R. 151 1. 23—152 L2 o
" First Motlon fora Mlstnal o

Counsel for’ the co-defendant ellc1ted the follow1ng test1mony durmg cross- -
exammatlon of Officer Jenmfer Thomas of the Sumter County Shean s Ofﬁce

- Q - And then [the report taken on the mght of the murder] also -
states that you spoke w1th someone by the name of Linda -

| _- “Canty.
A A‘.-Yes, sir. '
Qe . : And also on your report 1t 1nd1cates that a suspect is, Damel
o wJackson [Appellant] : :

R 329 1. 3 7 Defense counsel contemporaneously objected and out51de the presence of
. the 'Jury,- m0ved for a mtsmal. '_R. 330, ll. 1-2. Defense counsel argued that the report is.

5



'preJudrclal as rank hearsay “and requested that the trial court strrke the questlon and
answer R. 329 1 18 330, 17. The trral court noted, “Well, how is 1t preJud1c1al for your - |
:c11ent‘7 He sa defendant in the courtroom I mean, they [the Jury] would have to suspect
- ‘that at some pomt in t1me his [Appellant s] name would come into play ” R 330, 1. 8-11.
" Defense counsel further argued “[The State 1s] posturlng as though [Appellant] was a
suspect .on that part1cular night when the report was 1ssued and I object to that ” R, 330
) 1. 12-15. The trial court refused to grant the mistrial motron but agreed to strike the -
:wrtness answer. R. 331 1I. 5- 8 "The trral court also granted defense counsel’s request for a
curative instruction. R 331 1.15-332,1.8. | -

Bruton Redactions and Crawford ‘

At tnal the State redacted the co- defendant S statements by replacrng the references

to Appellant s name w1th 1nsert1ng another person” in its place R 545 1. 9 550, 1. 8.
The tr1al court found the redactrons satrsﬁed the requrrements set forth in Bruton 391 U.S.
" '123 R.-550, ll 9- lO Defense counsel objected and argued that the redactrons do not satisfy
 Bruton and prevent defense counsel from cross examrmng the co- defendant R 550 116 -
‘551, l 8 The trral court overruled defense counsel’s obJectron R. 551, 11 8- 9 The co-
R defendant S statements were subsequently entered into. evrdence over defense counsel’s
objection and were read aloud to the jury. R. 563, 1. 19 — 564, 1. 3; R. 583, 1. 4-9; R. 587, L
22588, 1. 3;R. 761,11 8-13; R. 765, 1. 20-25; State’s Exs. #3,5, 7,8, 951075-1081.

l ' The State'failed to redact 'references to"Appellant’s‘ race andv'gender' in the co-
defendantsstatements R. 572 124~ 575,1.22; R. 578, 1. 11 —581 1..10; R, 586 1. 10 -
587, l 9 State S Exhlbrts # 3, # 5# 7,#8, #9,R. 1075- 1081 Specrﬁcally, the sol1c1tor

falled to redact the pronouns in the co-pdefendant’s state_ments(et g, refemng to Appellant as



- ‘,“Hlm and “He”) In State s Exhlbrt # 5 the sol1c1tor redacted Appellant’s name, but failed
‘to redact the reference to Appellant’s gender and the co- defendant s famrharrty with
.Appellant “The plzza man was. met by 3 males with hoodres [another person] was one of
the males 'and I don’t know who the other two were.’ (emphas1s added). - When examining .
State s Exhrblt #5 and # 7, these statements reveal Appellant s race and gender (“black
A male”) In State’s Exh1b1t #9, the sohcltor failed to redact Appellant’s mckname “- boy.
The sohc1tor also read and emphas1zed the 1mportance of the co- defendant s statements
durmg his closmg argument R 1003 1 6 - 1027, 1. 16 |

Furthermore‘ ther co-defendant s statements note that Appellant a/k/a “another

‘ person bought a L1ttle Debbre snack cake from a convenience store w1th the co- defendant A

| _. prlortothemurder R. 558 1. 15 559, l 5 R 572 .24 - 575 1. 22 R. 578 . 11—581 L.

- 10; State s Exhlbrts # 3' State s Exh1b1t #5 R. 1075 - 1077 Notably, the State established
‘that, przor to the mtroductmn of the Co- defendant S. statements Appellant bought a Lrttle
' Debble snack cake wh11e ina convemence store prior to the murder. R 260 L. 18 276, 1. 8.
: Thetrral court sustained defense counsel s obJectron after the solicitor sought to enter a little
‘Debble snack wrapper into evrdence R 269, 1. 9-20. Counsel for the co- defendant also
estabhshed that the L1ttle Debble snack cake was sold to the “falrer skmned gentleman ” R,
‘ '275 1. 8 276 1. 6.. The convemence store clerk testlﬁed on cross-exammatlon that he had
no 1dea if the thtle Debble snack wrapper marked as State S EXhlblt # 24 was the snack
cake purchased on the mght of the murder R. 287 L6 288 1.9. |
| ~The sohc1tor later sought to enter prctures of a L1ttle Debbie snack cake wrapper,
B : and defense counsel objected to the adrms51b111ty of these photographs R. 361 1. 7 362, 1.

25, The tnal court stated, “I’ll rule on that at the approprlate time.” R. 363, ll 3- 4 .The



solicitor then"'estahlished" and' focused on the fact thata ‘Little Debbfe cake wrapper was
found in the tra11er park after the murder (one hundred and thrrty-seven feet away from the
decedentsvan) R 371 1 17 376 l 6; R. 389, L. 10 15;R. 395 1 22 453 1.2; R 396-
: ‘-‘1 1-403, 1 19 R 415 1 16 419 1 22 R. 853, L 18 859 L. 20 Invest1gator Raymond -
_Mackessy adm1tted on cross-exarmnatron that no ﬁngerprmts were found on the Little
, Debbre Snack wrapper and that he does not know how the snack wrapper got there. R. 403,
Vrll 8-19; R. 418 1 20 419 L 22 The tnal court ultlmately adm1tted the Little Debble snack
: wrapper and photograph of the snack cake into evrdence over defense counsel’s Ob_] ection.
R 858 1 1 — 859, 1. 20 State ] Exh1b1t # 24; State s Exh1b1t # 85; State s Exhibit # 86.
- Both the sollcltor and counsel for the co- defendant re1terated that. Appellant purchased the

- Little Debbre_ snack cake‘wrapperi in thelr closing arguments.r-R. 969, 1.'_21 -970,1. 5; R.

g 1022 1l. 9- 14

Addltronally, the sohcrtor e11c1ted the followmg testlmony ﬁom Officer Burnish:
Q: . You were not there when Mr Canty [co- defendant] gave a
statement on the: 15th‘7 : t

A: "'I was in the burldlng, I was not present for that statement

. Q "Now what happened and what d1d you do next in your
- 1nvest1gat10n‘7 : : "

A Baséd on thé‘-information that was received on that date is
.. when we issued warrants for the arrest of Mr. Jackson..

Q Ndw? did-you go.‘look‘ for Mr Jackson?
A_A: VYes wedrd | o
R 772 ll 1-11 (emphams added)
Second Motlon for a'Mlstnaf o |
- CAt the 'close‘ of the State’s case, defense counsel moved for a directed verdict, and in

.o

4:'8l g |



the altemative; a mistrial: “Either ‘the‘. staternents have been imprqperljz redacted in order to
- get some 'circ'u'mstantial euidence - [ o]r there is no evidence in the record pertaining to
' [Appellant s gu1lt] »R. 873 1 19 - 877, l 12 (emphas1s added) Defense counsel noted that
| _,the State falled to find any ﬁngerprints or DNA hnking Appellant to the crime scene or the
items allegedly 1nvolved in the offense R 874, 11 15- 20 The tnal court derned both the
motion for a directed verdict and the mot1on for amistrial. R, 878, 1. 13 21
’ Renewed Motlons for a Mistnal and Motlon for a New Trial
Defense counsel renewed l’llS prior motions for a mistrial and subsequently moved
for anew tr1al after the Jury found Appellant gu1lty as charged R 943,1.1 - 944, L. 21; R.
1051,1. 241052, 1.6. Defense counsel argued i
o ,[T]he only logical 1nference would be-‘that the jury must have
decided to use those statements' that Mr. Canty [co-
defendant] gave against Mr. Jackson [Appellant], which we
don’t believe should be permitted under the law of Bruton,
~ the confrontation of issues. The right that [Appellant] has
- under the United States Constltutlon and [the] constitution of
our state, Your Honor o
R 1052 1L 19 23. Defense counsel further argued “[T]hose r1ghts were not afforded [to
‘ Appellant] because of the Jomt tnal the nature of the _]Oll‘lt trial and the denlal of our motion

: for severance A R 1052 l 25 - 1053 1. 2. The trial ’court denied the renewed motion for a

'mistnal and the motion for a new tr1al R 1054 1. 17- 21 Defense counsel filed a motion

- for recon51derat10n on August 16 2011 arguing the trial court should have granted either

the motion for a_mistnal or the motion for a _new trial. R. 1067. The trial court denied the

motion for reconsiderationina written Order-on August'24, 2V(ll 1. R. 1072.

- 'R.356; R. 396~ 439; R. 698 — 710; R. 721 — 722; R. 730~ 731 .



| -'ARGUMENT .
L 'The tnal court ‘erred in admlttmg 1nto evidence five statements made by -
" Appellant’s non-testlfymg co-defendant without adequately redacting the
portions implicating Appellant .in violation of his Sixth and Fourteenth
Amendment rights to confront and cross-examine witnesses against him, as
- mterpreted by Bruton v. Umted States, 391 U.S. 123 (1968), and its progeny.
‘ “The Confrontation Clause of the Sixth Amendment which was extended to.the
: ‘states by the Fourteenth Amendment guarantees the right of a cr1m1nal defendant to
rconfront witnesses agamst h1m and thJS 1ncludes the rlght to Cross- examme w1tnesses
St'ate V. Holder 382 S.C. 278‘ 283 676 S.E.2d 690 693 (2009)' See U.S. Const. amends.
VI and XIV In Crawford v. Washmgton 541 U.S. 36, 50-51 (2004) the United States
Supreme Court held that test1moma1 out-of-court statements are not adrn1s51b1e under the
, -Confrontatlon Clause unless the witness is unavailable and the defendant had prior
' opportumty to cross- examme the w1tness In Bruton v. Umted States 391 U.S 123 126-
137 (19_68), the Court held that a non-testifymg. co-defendant's confess1on that inculpates
another defendant is inadmissibl'e at‘ their joint trial, even if the Jury is instructed that the
confession can only be used as evidenee against the confessor, because' of the substantial ,
risk that the jury*would _l‘ook‘ to the incriminating- lextrajudicial statements in determining
' v_the other's guilt ,. | o
In chhardson v Marsh 481 U S. 200, 207 08 (1987) the Court clarified that the
. rule announced i n Bruton applles only when the co-defendant’s. statement 1mpl1cates the
'.defendan:t “on its face” and' d0¢5,, not .apply to statements that only b_ecome incriminating
.when linked to other etjidence introdueed at trial. The Rich'ardson'veourt :also held» that an
adequate'redaction cures a‘Bruton violation: | -

Even more 51gmﬁcantly, ev1dence requiring linkage
differs from evidence - 1ncr1m1nat1ng on 1ts face in

10



the practical effects which application of the Bruton
- exception would produce. If limited to facially -
incriminating . confessions, Bruton can be complied
" with by redaction — a possibility suggested in' that
. opinion . itself. If extended confessions.
 _ incriminating by connection, not. only is  that not -
possible, but it is not even possible to predict the
, adm1551b111ty of a confessron in advance of tr1al
'szchardson 481 U S at 208 09 (c1tat10n om1tted) See State V. Page 378 S C. 476 482 A
663 S E. 2d 357 359 (Ct App 2008) (stating redactions are a tool to allow the admission
| of a co- defendant's confessmn agamst the confessor ina Jomt tr1al because it permits the
confessmn to be used agamst the non-testifyrng confessor while not 1mplicat1ng the co-
defendant) Notably, the statements in chhardson did not d1rectly refer to the defendant
instead the statements became 1ncr1m1nat1ng only when linked to other evidence
developed at tr1al 1d. at 196
In Gray v Maryland 523 U S. 185 (1998) the Court cons1dered Bruton s
,applicat1on when the redaction cons1sts of replacmg the defendant s name with an
i "obV1ous blank space a symbol ora word such as “deleted ”? The Gray Court noted that
~ the chhardson decision had limited the scope of Bruton to 1nstances where the reference
to the defendant was on the face 'of the co-defendant s statement. Yet, the Gray Court
~held that a statementwhich “substituted blanks and the word ‘delete’ for the petitionet’s
proper name[] falls w1th1n the class of statements to which Bruton s protectlons f
: apply ? Id at 197. The Gray Court reasoned that a trlal court must look at the type of
1nferences whrch are necessary. to ‘make a connection to the defendant, not the ‘fact that
‘there are inferences, to determine the applicability of ABruton.' Id atlv9"6. The Gray Court
*stated, “‘.7" he inj"erénces at issue here involve statements that, delspif,e redaction, obviously
‘refer direetly to:' sarneone, often obviausly the defendant, and Michinv‘olve inferences
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_that a jury ordlnartly coula' make zmmedzately, even [if the statement was] the uery first
vztem introduced at trial. » Id (emphasrs added). Thus the Gray Court held that the
| statements apphed under Bruton because the statements 1mp11cated the defendant the
same “as 1f there was a dlrect reference and the connectlon_ dldnot depend on‘other "
1 ; ev1dence 1ntroduced at tnal Id at 196-97. |
Slmllarly, in State V. Holder 382 S C 278, 285-86, 676 S E. 2d 690, 694 (2009) .
our Supreme Court found the subst1tut1on of Holder S name wrth the pronoun "she" was
_ 1nsufﬁcrent to ohscure her identity because the jury could readrly determme the statement .
lreferre,d, to her as.she was the only female ‘defendant The Holder court held that the
. ‘redaction'wasanalogous to the redactlons in Gray 'heeause',-despite the redaction, it was.
apparent 'the co;defendant Was’-referring to Holder, ‘an'd‘the inference was one that was
.obvrous even V\uthout relymg on the other testrmony developed at trial. Ia’ Therefore
the Holder court found the admlssmn of the redacted statement vrolated Holder S rrghts
- under the Confrontatlon Clause because her co-defendant did not testlfy and was not
.sub_|ect to cross- examrnat1on Id at 286 676 S.E. 2d at 694
In thls case the trral court vrolated Appellant S. erth and Fourteenth Amendmentl S
7_.r1ghts to confrontand cross;exannne w1tnesses agarnst hrm as mterpreted by Bruton v.
| Unzted States, 391 U S 123 (1968), and 1ts progeny. Spec1ﬁcally, the tnal court erred in
.ladm1ttmg into ev1dence five statements made by Appellant s non-testifying co- -defendant
w1thout adequately redacting the portlons 1mp11cat1ng Appellant partrcularly when the
: .sohcrtor read the non~test1fy1ng co-defendant’s statements aloud to the jury. R. 545,1. 9 -.
55119R563119 56413R5831149R 587122 58813R761 11813R

: 765 ll 20-25; StatesExh1b1ts#3 #5 #17, #8 #9 R. 1075 1077, 1079 1080, 1081. See
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| State v. Martm 292 S C. 437 439, 357 S E.2d 21,22 (1987) (notrng “[t]he constrtut1onal
, rrght to confront and cross examme witnesses is essentral to a fair tr1al in that it promotes
: rehabrhty in crlmrnal trrals and insures that convrctrons'wﬂl ‘not result from test1mony of
individualsWho cannot be challenged at tn'al”)r '

| :The redactions -Were' inadedna'te because the State failed to redact relferences‘to

Appellant’s _race and gender in the co;defendant’s staternents. 'Eor example, the sollcitor -
failed to redaet the prononnsin the co~defendanth ‘statements (e.gl, referﬁng to Appellant as
o “Him” and -“He”)- In State’s EXhiblt# 5, the State redacted Appellant’s name bnt failed to
redact the reference to Appellant ] gender and the co- defendant’s famrhanty with Appellant
~“The pizza man was met by 3 males wrth hoodres [another person] was one of the males '
N and I don t know who 'the other two.were (emphas1s added) | When examrnmg State’s

:Exhrblts #5 and #17, the statements reveal the Appellant srace and gender (“black male™).
‘In State ] Exh1b1t #9, the sohcltor fall‘ed to redact Appellant’s mckname: “j-boy.” The
sohcltor also read and empha512ed the 1mportance of the co- -defendant’s statements during |
‘h1s closmg argument R. 1003 l.6- 1027 L 16 .

- ‘4 Furthermore, the non-testlfymg co-defendant’s statements irnplieated Appellant the
sarne as a direct referenee becau'se of the irrelevant and prejudicial testirnony and evidence
‘presented at tnal regardmg the L1ttle Debble snack wrapper R 260 1. 18 — 276, 1. §; R. |

.'28716 28819R36117 36314R374ll7 37616R389ll 1015R395 -
122 39612R40211 403119R415116 419122R853118 859, 1. 20;
"State s Exh1b1t # 24 State S Exhlbrt # 85 State s Exhrbrt # 86. Appellant was further
prejudlced by thrs irrelevant and prejudlclal evrdence because both the sol1crtor and counsel

‘ for- the co- defendant relterated that Appellant ‘purchased the Lrttle ‘Debbie snack cake
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wrapper in therr closmg arguments R 969 L 21 970, 1. 5R 1022 it 9 14.

- The sollc1tor also elrcrted the followmg 1mproper testrmony from Ofﬁcer Burnish:

o

‘ N y

.You were not there when Mr. Canty [co defendant] gave a
. statement on the 15th‘7 ' : o

I was in n the burldmg, I was not present for that statement

.Now what happened and what d1d you do next in your
_1nvest1gat10n‘7 - :

: - Based on the mfbrmatton that was received on that date is
o when we issued warrants for the arrest of Mr. Jackson.

Q: ""-‘fNow d1d you go look for Mr J ackson‘7

"R. 772 1. 1 ll (empha51s added) See State v. Johnson 390 S.C. 600, 703 S.E2d 217

' (2010) (ﬁndmg the adm1ss1on of a non-test1fy1ng co-defendant ] testrrnomal confession to

Yes ‘we did.

an 1nvest1gator ,v101at1on the Bruton doctrine). Therefo_re, regardless of the inadequate

’ redactions "»it was apparent-‘ glven the context of the record that the non-testifying co-

' 'defendant was refemng to Appellant in his five statements to law enforcement and the

' 1nference was one that was obvrous even without relymg on the other testimony presented at -

‘. trial. See Gray, 523 U.S. 185; see also Holder, 382 S.C. at 285-86, 676 S.E.2d at 694,
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------

L The trial court uiolated Appellant’s Sixth and Fourteenth Amendment rights to

confront and cross-examine witnesses pursaant to Crawford.v. Washington, 541

- U.S. 36 (2004), by allowing five statements by Appellant’s non-testifying co-
defendant into ev1dence, which 1mphcated Appellant in the murder and armed
robbery

N ';“The Sixth Amendment’s Confrontatlon Clause provides that, - []n all .criminal
prosecutrons the accused shall enjoy the rlght . to be confronted w1th the witnesses

agamst hnn ! Crawford v Washmgton 541 U.S. 36, 42 (2004) (quotrng U.S. Const

amend VI) The Confrontatron Clause is apphcable to the states under the Fourteenth' -

| Amendment Pomter v. T exas 380U S 400 (1965) The South Carohna constltutlon

prov1des the same protectlon to cnmmal defendants S.C. Const art. 1, § 14 See Sz‘ate V.,

‘ Green 269 S.C. 657 661 239 S E.2d 485 487 (1977) The rlght of confrontatlon is

essentlal to a fa1r tr1al in that 1t promotes rehablhty in crlmmal trrals and ensures that

conv1ctrons w111 not result from testlmony of 1nd1v1duals who cannot be challenged at

| trial, Calzfornza V. Green 399US 149 (1970) State v. Gzllzan 360 SC 433, 602 -

'SE. 2d 62 (Ct. App. 2004)

The Confrontatlon Clause guarantees the accused the rlght to confront those

testrfymg agamst him in court and further defines the scope of the admlssrbrhty of

© statements agamst h1m made by wrtnesses out of—court See Coy V. Iowa 487 U.S. 1012

' (1988). .‘A defendant exercises his right of confrontation through cross-examination,

a4

' which.‘h'as been 'desc'ribed as the A‘_‘g‘rea’test legal engine ever ihVent’ed for the discovery of

truth.” Green, 399 U.S.Aat 158 (intemal’quOtations omitted). 7 Notably, staterents given

to pollce dur1ng the course of law enforcement S 1nvest1gat10n are testlmonlal See Davis

o Washmgton 547 U. S 813 22 (2006) (holdmg the Confrontatlon Clause of the Sixth

Amendment, as 1nterpreted in Crawford V. Washzngton does not apply to “non-



tcstimc.)nial”.‘ statements th'infended td be pféserved as evidence ét triai).f -
~In addi:tidﬁ to;;[h_e Br?fon Qiolatién presented in this case, the five statemehts made to
_'léw énfdrcémént by ’Appellalnt_’svno‘n-fesﬁfying co-de.f‘endant; Were testimonial ar_ld were
crucial to ‘;;hé,S;[ate’s _case‘aga}i‘nst A'ppell‘ant: R. 79 ~ 150. Due to thé co-defendant’s
’ 'exércise of hlS Fifth ,A’mendmérAl't:‘right not t-of tegfify, he was unavailable as a witness and
Appellant had no pﬁor Opboftuﬁity to cfésSQe)ganﬁne his accuser. Thus; the introduction of
thé inadequately redacted Sfaﬁements violated Appellant’s Sixth énd qurte'enth Amendment -
ﬁghts to cross-exami#e and épnﬁqnt the witnesses against h1m Crawford,_ 541 U.S. at 42 .'
The errér 1n ;this case was nbt hafrﬁleés for three reasoné( Firét, fhé State failed to
- | ﬁﬁd. any ﬁngerpr‘in‘fsﬁor" DNA hnkmg Appellant -to tfle crime écene orfthe items allegedly
involved in th'gfo_vffens'e. R 35_6; R 396 — 441; R. 698 - 710; R. 721 - 722; R. 730 —'73‘1.
: 'Second,lith'e Vco-‘c.l.efen-darllt’s é’éatefngnté 'c_ontained inconsisteﬁt informétion and varying
- "levels ‘of -App[ellant"s éul_pébiljit’y in the murder énd arrried'"robbery. Third, the co-
'defendant;s éfatements coﬁ?led w1th theA irrelevant and improper testimény and evidence
.I;resented at tr‘iaI- (é.g.,ithé Littlé Debbie snack cé.ke “and Officer Burnish’s testimony)

" denied Appellant his-right to a fair trial by adversely affecting the jury’s verdict.
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.III.‘ _The trial court erred in 'refusing to grant Appellant’s motion for severance
~ where Appellant’s joint trial compromised his right to confront and cross-
examine his accuser by admlttmg five mculpatlng statements from his non-
testifying co-defendant ! '
~ Criminal defendants who are jointly tried are not entitled to separate trials as a
matter of right and a defendant .who alleges he was improperly 'tried jointly must show

~preJud1ce before an appellate court’ w1ll reverse hlS convrctlon See State v. Dennis, 337

S.C. 275 281 523 S E. 2d 173 176 (1999) The Umted States Supreme Court has held

. that severance should be granted only when there is a serious risk that a joint trial would

compromlse a spe01ﬁc tr1a1 rlght of a codefendant or prevent the jury from making a
.rel1able Judgment about a codefendant's guilt. Zaf iro v. Umted States, 506. UL S. 534
(1993); see also Dennzs 337 S C at 282,523 S.E. 2d at 176 Thls Court has held that an
' appellate court should not reverse a conv1ct1on achleved ata joint tr1al in the absence of a -
: reasonable probabrllty that the defendant would have obtained a rore favorable result at
a separate tr1al Hughes v. State, 346 S.C. 554 559 552 S E 2d 315, 317 (2001) Thrs
" Court has further held that cautlonary instructions “may help protect the individual rlghts '
of each defendant and ensure that no prejudrce results from a Jomt trla ”? Dennzs 337
S. C at 280 523,S.E. 2d at 176 Motlons for severance are addressed to the dlscretlon of
the tr1al court State v. Nzchols 325°S. C 111, 122 481 S.E.2d 118,124 (1997)

| In Bruton 391 U. S 135-137, the Umted States Supreme Court held that an example
of a spec1ﬁc trial rrght that may be preJudlced duetoa Jomt trial is the constrtutlonal right to
crdss-eﬁtannnation vvhen a co-defendant;s confession expresslv impli'c'ates another co- ‘
 defendant, but the confessor farls to test1fy durmg the trral A curative mstructlon cannot -A
remedy thls vrolatlon Id Thus the trial court erred in refusmg to grant Appellant s motion

for severance where Appellant’s Jomt trial compromlsed his r1ght to confrontand Cross-

17



examine hlS accuser by adm1tt1ng ﬁve 1nculpat1ng sta‘eements from hlS non-testlfymg co-l
defendant R. 148 L 11 - 152 1 2 See Statev Smgleton 303 SC 313 315, 400 SE2d'
487, .488 (1991) “[Wle admomsh tr1a1 Judges to be cautlous in allowmg joint trlals.
Whlle Jomt trials are perm1s51ble trlal Judges must carefully con31der problems which
:may arise frem a Jomt tr1a1 such as redacted stat‘ements,‘ ‘and muse assure prot‘ectwn of .
: :a defendant s constttuteonal n;ght to coﬁfront w1tnesse;v agamst Ium M) (quoting State v.

'Bellamy, 293 S.C. 103 359 S E 2d 63 (1987) (empha51s added))
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IV.: The trial court erred 1n denying Appellant’s motion: for-a ‘mistrial when the
~ non-testifying co-defendant’s statements were not ‘adequately redacted and a
N State s w1tness commltted a Bruton-type error. - ..

. In deterrnlmng'whether to grant a 'rnlstrlal,__ our Supreme Court has noted that ,
“‘[t]he less than lu01d test is. vvhether .the mistrial vVas 'dictated bv rnanifest necessity or
© the ends of pubhc Justlce the latter bemg deﬁned as ‘the publrc ] 1nterest in a farr tnal
- -de51gnated to end in Just Judgment ? State V. Prmce 279 S C. 30 33, 301 S.E.2d 471,
' 472 (1983) Specrﬁcally, the tnal court isto con51der the followmg factors when rulingona -
“motion for mlstnal (1) the character of the testlmony, (2) the c1rcumstances under which it
4 ._was offered (3) the nature of the case; (4) other test1mony 1n the case; ‘and (5) perhaps A

: other matters ? State V. Crazg, 267 S C 262, 269, 227 S.E2d 306 310 (1976) Therefore,
'although the de0151on to grant or deny a'mrstnal is within the trial court s discretion, such

-‘ dlscretlon is not unfettered See State V. Edwards 373 S. C 230 236, 644 S.E.2d 66, 69 (Ct

| App 2007) | h

In thls case, defenselcounsel moved for a rmstnal on three separate occasions. The .

E ﬁrst mlstnal motion occurred When Ofﬁcer Thomas 1ncorrectly stated that Appellant was a 4
suspect based on her mvestlgatlve report on the mght of the murder R 329 13- 330 1.15.
‘The tnal court refused to grant the rmstnal motlon but agreed to strlke the witness’ answer -
and granted defense counsel’s request for a curatlve 1nstruct10n R. 331, l 5-332,1.8.
Defense counsel agam moved for a mlstrlal after the close of the. State s case, arguing that
the State falled to adequately redact the non-testlfylng co- defendant s staterents. R. 873 1.
' 19 877 l 12 The trial court demed the motlon foramlstnal R. 878 1L 13 21. Defenset :
counsel then renewed hlS pnor motlons for a mlstnal and subsequently moved for a new

trial after the Jury found Appellant gullty as charged R. 943 l 1—944 1.21; R. 1051,1. 24
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- 1052 l 6. Defense counsel argued

[T]he only loglcal mference would be that the j jury ‘must have
decided to' use’ those statements that Mr. Canty [co- . .
‘defendant] gave against Mr. Jackson [Appellant], which we
~don’t believe should be perm1tted under the law of Bruton, . -
the confrontation of issues. The right that [Appellant] has
“under the United. States Constltutlon and [the] const1tut10n of

our state, “Your Honor ' ‘

| R 1052 1. 19-23 The trial court ultlmately denied both motlons R. 1054, 11. 17 21.

Notably, the sol1crtor also ehclted the followmg 1mproper testimony frorn Officer

- Burnish:

Q:  You were not there when Mr. Canty [co defendant] gave a
statement on the 15th‘7

A: - 'I'»was in the bulldmg; I'was not present for that statement.

o Q: - Now, what happened and what d1d you do next in your»
' 1nvest1gat10n‘7 , :

A Based on the mfbrmatton that was received on that date is
when we issued warrants Jor the arrest of Mr. Jackson

| Q “Now did you go look foer Jackson?

A'-»-Yes wed1d ‘ | ‘

- R. 772, L. l 11 (emphas13 added) See State V. Johnson 390. S C. 600, 703 SE2d 217
N (2010) (ﬁndrng the adrmss1on of a non-testrfyrng co- defendant s testlmomal confession to
. an 1nvest1gator violation the Bruton doctrme). Appellant was further prejud1ced by the
admission of the irrelevant testnnony and ev1dence presented at tnal concermng the Little
-"ADebble snack wrapper R 260 1. 18 276 l 8; R. 287 1.6 288 l 9 R 361 L.7- 363 1.

: ,‘,,4R374ll7 37616R389 ll 1015R395122 39612R40211—403ll9

- R. 415 1.16- 419 1.22; R 853, l l8 859 1. 20; StatesExh1b1t#24 State sEthblt#SS

- State’s Exhrb1t # 86. :
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: Based 'on the 'p‘rAejvudiivcial te$timony and eﬁ(idenée presented at trial establishing
- Appéllaﬁt as the “aﬁéthér ﬁeréoﬁ” iﬁ his"non¥te$tifying Acp-defendént’s Sfatéments, “the ends
of pu.bli‘c juSﬁce*’ reqt-life _tha:t Abpellaﬁt receive a néw trial. See 75A Am. Jur. 2d Trial §
502 (1991) (“Whethef‘ar‘l 6ffer of ifnproper evidence requires a reversal dépends upon the
) chaiééter and irhporfariée'of the evidence offered and the g(‘)ovc.i or bad faith of couﬁsel,
and ,éa.ch‘ .c‘:alse ;rlust be_:‘ judged “ on 'iis oWn circumsfaﬁcgs, The vital inquiry uéually is -
whéther or n()t. thé'verciict‘ vx;a:s’ sub'stariti'ally‘ influenced ‘by thé imp‘roprietyv.”) (footnotes
: omitteclil)'.l ‘ Accofdiqély, thé tﬁal coﬁﬁ erred in dényiﬁg Appellant’s motions for a mistrial.

 See Prince, 279 $.C. 30,33;301 S.E.2d 471.
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V. The trial - court erred in - refusmg to quash the Jury panel pursuant to-
' ‘Appellant’ ‘Batson motion where the State’s explanation for striking two
African-American jurors was that the j jurors did not want to serve on the j jury,
and where the State also failed to provxde an explanation for strlkmg another

‘ Afrlcan-Amerlcan Juror ‘ :

A cr1m1nal defendant has the rlght to'a fair trial by an 1mpart1al jury -under the
federal and state const1tut1ons See U S. Const. Amend VI see also S.C. Const. art. I, §
14; State V. Salters 273 S C 501 257 S E.2d 502 (1979 This guarantee 1ncludes the
| nght toa selectlon process that is unblased and fair to the defendant and the jurors. See

,Powers V. tho 499 U S. 400, 410 16 (1991). The Umted States Supreme Court has
: held that the Equal Protect1on Clause of the Fourteenth Amendment prohibits the
prosecutlon from str1k1ng potentlal jurors on the bas1s of race. Batson v. Kentucky 476
US.79 (1986) Consequently, a tr1al court must hold a Batson hearmg when members of

a cogmzable rac1al group are struck and the opposing party requests_ a Batson hearing.

See State v.'H.ai,'gler, 334's.c.‘ 623, 629, 515 S.E.2d 88, 90 (1999).

Batson and 1ts progeny protect the defendant's rlght to a fair trial by a jury of the
‘_defendant's peers, protect each venire person s right not to be excluded from jury service for -
.dlscnmmatory reasons, -and preserve public conﬁdence in the fairness of our system of
‘ justice- by seeklng to. eradlcate dlscnmmatlon in the jury selectlon process.” State V.
| ,Rayf eld 369 S.C. 106 112 631 S E. 2d 244, 247 (2006). Therefore “[t]he Constltutlon

bhl

forb1ds striking even a smgle prospectlve juror for a dlscnmlnatory purpose.”  Snyder v.. |
'Loutsmn.a, 5§2 U.S.‘472 (2008). o

Furthermore "[w]hether a Batson violation has occurred rnust be determined by
‘exam1mng the totahty of the facts and 01rcumstances in the record.” State v Edwards,

384 S C. 504 509, 682 S. E 2d 820, 822 (2009). The trial court's ﬁndlng of purposeful
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idi‘scrimination-rests on ‘its' evaluation of _demeanor and Credibility[ Id at 509, 682 S.E.2d
S at 2‘323.. ;'Often the derneanor of the challenged Vattorney will be the best 'and’ only
'evrdence of d1scnm1natlon and an evaluatlon of the [attomey s] mrnd 11es pecuharly
w1th1n a trial [court's] provmce " Id‘ (quotrng Hernandez V. New York 500 U.S. 352,
| 365 (1991)) This court w1ll give the tnal court's ﬁndlng great deference on appeal and‘ )
: Vprev1ew the tr1al courts ruhng under the clearly: erroneous”.standard. Id., 384 S.C. at
509, 682 S E. 2d at 822 | |
In Purkett v. Elem, 514 U.S. 765 767 (1995) -the United States Supreme Court set
' forth the procedures for a tr1al c‘:ourt to follow when a party challenges a peremptory strike.
"The South Carolma Supreme Court adopted that procedure in State V. Adams 322 8.C. 114, -
B 124, 470 S. E2d 366, 372 (1996). Spec1ﬁcally, Batson challenges follow a three step

process:‘ (1) the opponent of the strike requests a heanng and asserts a prima facze case of

racial or gender discrimi'nation‘ "(2) the proponent of the strike must offer' a race or gender -

neutral explanatlon‘ and then (3) the opponent must show the race or gender neutral
) explanatron was mere pretext See State V. Cochran 369 S.C. 308 314 631 S.E. 2d 294,
298 [ App. 2006). .

I The “second step of thls process does not demand 'an-explanatlon that is persuasive,
| or even plausrble . Purkett 514 U S at 767-68. The South Carolma Supreme Court
recogmzed that the proponent of the stnke does not -carry any burden of presentrng

reasonably specrﬁc legltlmate explanat1ons for the strikes. Adams 322 S.C. at 123, 470

. - S.E. 2d at 371 See Purkett 514 US. at 768 (ﬁndmg unless d1scr1m1natory intent is inherent

in the explanatron 1t is deemed race neutral at step two).
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Durlng the th1rd step, the movmg party must show the reason offered though
' fac1a11y race- neutral was actually mere pretext to engage in purposeﬁrl rac1a1

- dlscrlmmatlon ”. Cochran 369 S. C at 315 631 S E 2d at 298 (crtmg Adams 322 S. C at

1124, 470 S E. 2d at 372) “This burden i is generally estabhshed by showing 51milarly situated

| members of another race were seated on the Jury » Jd. “Unléss the dlscnmlnatory 1ntent is
- ‘ 1nherent ina fundamentally 1mp1au51ble explanation the opponent of the strike must make a

: bona ﬁde showmg that the proponent of the strrke seated a Juror who shared nearly every.

quahty w1th the struck juror other than race to estabhsh pretext 7 Id B S |

However [u]nder some cncumstances the explanation glven by the proponent may

be so fundamentally 1mplau31ble the trial judge may. determme the explanation was mere :

o pretext even w1thout a showmg of dlsparate treat'rnent.” Edwards' 384 S.C. at 508-09 682

S.E.2d at 822 Accordmgly, 1f the trial judge determmes the race and gender neutral

A explanatlons were mere pretext then the trial court must quash the Jury panel and select a

neWJury Cochran 369SC at 315, 631 SE2d at 298 See dedlev State 314 SC 1, 14 ‘

. 443 S. E2d 557 565 (1994) (fmdmg courts will examine the totahty of the facts and

crrcumstances in the record to determme ifa Batson Violation has occurred) see also State

-, V. Johnson, 3028.C. 243, :'395 S:E.2d 167 (1990)'(ﬁnding the COmposition of the jury.panel

\

is alsof‘a factor that may be considered when determining whether a party engaged in

purPOSéﬁllv‘discrimination); | .

~In this case, the totality of the facts and circuinstances Hs'urrounding-the selection of

the jury'demonstrates that a Batsoh violation'occurred and that the trial court erred by not .

quashmg the j jury panel R 77, ll 3 12 See. generally State V. Edwards 384 S. C 504, 509,

_ 682 S. E 2d 820, 822 (2009) (ﬁndlng "[w]hether a Batson vrolation has occurred must be
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determmed by exam1n1né the totahty of the facts and c1rcurnstances rn the record")
‘ A, “Spec1ﬁcally, the sohc1tor struck erght African- Amencan jurors and one wh1te juror dur1ng
Jury selectron. R'. 57 - 69. Desp1te the sol1c1tor s statement, that ¢ .every [juror] on this list
| ‘ had . a serious convrct1on or charge[ ] the solicitor failed to show a'convic‘tion or pending.
charge for half of the Afrrcan—Amencan jurors struck (1) #157—Patr1c1a W1ll1ams )
: #167—Mar10n Thomas (3) #32——-Ess1e Dallas and (4) #140—Walnetta Spears R.74,1.8
76118 | | | |
As for Juror #157;Pamc1a W1111ams the solrc1tor clalmed ‘[T]t was obvious to me
| she leanted ‘off.. And eyeryone that lwanted- off, that is my reason that I chose not to present
‘ her.” R.f7’4,. l. 22 - 75, l 5.‘ Concerning jurOr #167—Marion Thomas, the Solicitor noted' '
 that this juror was unemployed and that he Struck an unemployed wh1te 'r‘naleT R. 75, l ‘24 —
76, 1. 3.,’Reg‘ardin_g juror #32———Essie Dallas.the solicitor rnaintained “[l]n my notes . . . said _
-y she did 'not‘ vl/ant to ser\te R. 76 1L 7 9. Notably, the sohc1tor farled to provide an
j lexplanatron for stnkmg juror #140—Walnetta Spears.
| ~ Based the sol1crtor s 1nsufﬁc1ent explanatlons for ' striki;ng. the African—American
: jurors, the trial court ruled “Well I looked at the j Jury you’re not entitled to the perfect
: Jury or to one of all - - but certamly the ones who have pending charges I find that to be race

neutral and deny your motlon . And for your record your motion is denied.” R. 77, 11. 3-

(/

E 12 Therefore the trral court erred in refusmg to quash the jury panel pursuant to
.Appellant’s Batson motlon and the ﬁnal compos1t10n of the jury. R 77 IL. 3- 12; See Batson

| 476 U S. 79 see also Edwards 384-S.C. at 508-09, 682 S. E. 2d at 822
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CONCLUSION

i

For the foregoing reasons, Appellén‘t“ Daniel Jackson respectfully reqﬁests that this
Court reverse his convictions and sentences and remand this case to the Sumter County

“Court of General Se_ssionsAfor anew tr1al
Reépectfully submitted,

' a_,a_,,

Carmen V. Ganjehsani . -
Appellate Defender

~ ATTORNEY FOR APPELLANT

" This 11" day of March, 2014
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