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IL. -

STATEMENT OF ISSUES IN REPLY

'The Trial Court erred in fa111ng to grant Appellant s motion for a dlrected verdict on

the charge of unlawful carrylng of a pistol where there was no evidence showing
actual or constructive possession by Appellant of the pistel -and magazme found in

. the area where a pollce vehicle chase of Appellant ended

The Trial Court erred in using Appellant’s pI‘lOI‘ out- of-state conv1ct10n for ﬂeemg to

elude police:in enhancing Appellant’s sentence under S.C. CODE ANN. §.56-5-
750(B)(2) for failure to stop for a blue light where § 56-5- 750(B)(2) does not permit
‘ the use of out- of—state conv1ct10ns as predlcate offenses. " -



ARGUMENT 'IN REPLY

- L KThe Trial Court erred ‘in falllng to grant Appellant’s motlon for a directed
: verdict on the charge of unlawful carrying of a pistol where there was no
.. evidence showing actual or constructive possession by Appellant of the. pistol
o .and: magazme found in the ;area. where a pollce vehicle chase of Appellant
- ended. :
In its argument‘that the‘ evidence is sufficient to sustain Appellant. James Harris’
conviction for unlawful carrying ofa pistol, the State claims the following;: - -
[T]he evidence set forth above, when viewed, in the light most favorable to
" ‘the State, established that Appellant-was in actual possession of the pistol
before he .abandoned- it during the- chase Specifically, the evidence:
_supported that when Trooper. Warner attempted to pull over the truck
Appellant was driving, Appellant decided to flee since he had no driver’s
license and an unlawful pistol in the car; that when Appellant jumped out of
the driver’s seat and fell to the ground, he accidentally disengaged the
magazine from the pistol; and that Appellant subsequently tossed the p1stol' ‘
aside from Trooper Warner. ‘ o
Respondent’s Brief, p. _5. o
The inferences the State has drawn from the little, eyidence in the record pertaining
" to the pisto_l':is a spectllative leap' from the actual evidence presenteh at trial. There was no-
' testimony from Trooper' Warner that he saw a plstol or any other obj ect thrown from the
. red truck he was, ch‘a‘svingv. ‘There was no. testimony from Trooper Warner that he saw
Harris_throw-<anYthlng while leaving the 'trucl{ or Awhile running'. There was also no
testlmony from Trooper Warner that he saw anythmg fall from Harrls person
The record is also devo1d of any ev1dence that Hams de01ded to-flee spec1ﬁcally
‘because he had an unlawtul p1stol in the vehicle. Harr1s,was mVolved in a police chase
and when the Veh1cle wrecked he ran presumably knowmg that law enforcement was
after him’ at that pomt R. 13, l 15 - 18, l 4. Harris ‘madé no statements to law

'enforcement on why he. fled and only told law enforcement that‘ he was not the one .

K



- driving and that he jumped out on the driver’s side. because of a,. ‘big‘-ditch on the other ‘
!'51de R25123 261448 1. 16-23; 5917 60, 1. 18

There is addrtlonally no ev1dence in the record that the p1stol and magazrne found -
by _law enforcement were ever actually in the,truck from_whlich Harris jumped. Even if itr
co'ultd b'e inferred that the piStol and magazine‘were in that truck, it is also important to

MY

remember that a second 1nd1V1dua1 was in the truck and also jumped out of the driver’s
‘side door R. 22, 11 15- 21 49,1.23 -49, 1. 24

The facts of thls ‘case mirror the" facts of State v. Prerce 718 'S.E.2d 648 654

(N C Ct.. App 2011) where the. North Carolina Court of Appeals held there was no
evidence showrng actual or constructrve possessron by the defendant of a ﬁrearm found
on the roadside and .con'cluded: “At most, the evrdence sug'ge‘sts that the hkely‘owner of
the ﬁrearm was ‘ridflng in’[the defen{dant’s veh.icle]fiand‘ that the flrearm was throv§n from
+the [vehrcle] at some point, but even that;conclusion isytenuous consideri.ng'»l the: lack of ;
| any evidence that the\ﬁre'arrn-v-\}as ever actually in:'the [vehicle].” Accordingly, the Trial

Court erred in denyrng Harrrs motron for a drrected verdrct on the charge of unlawful

carrying-of a pistol, and Harrrs _conviction on that charge should be reversed..

-



II ' -'Th_e Trial Couf} erred in usinng'ppellant’s prior out—bf-sta’té coﬁviétion for
. fleeing to elude police in enhancing Appellant’s sentence under S.C. CODE ANN.
§ .56-5-750(B)(2) for failure to stop for a blue light where § 56-5-750(B)(2) does

‘not permit the use of out-of-state conviction§ as predicate offénses.

In his Appellént’s ﬁrief, Harris has érgued'that South Carolina_’s statute for failure to stop
for a blue light does not permit the use of out-:c‘)f-state convictions. as pfedicate loffﬁens'e‘s where the - |
statute only permits the' enhancement o:fia serﬁepce for a person “who .Violafes the brovisions of

hsubsection (A)” of South Caroiina’s failuﬂ;_e tb stop for aAblue light statute “for a secoﬁd or
subsequent offense.” 'S.C. CdDE ANN. § 56-5-750(]3)(2). ' The statute is therefore clear that

: oniy a pré‘\/ious ;/iolation‘of; Séuth Carolina’s ;féltute can serve as a sentence »erihéncement.ﬁ
' Code sectién 56-5-750(B)(2) thus limits prior caniction; to those involving a p%iSr violation of
“that particular statute and cioes hot permit out-of;sfate :cohviétions for similar statqtes to serve as
a sentenice enhancement.

In addiﬁon, a"pers‘on‘:only viola.te;s S.C. CopE AIiJN. § 56-5'—756(A) by failing to stop when '
'signaled'by a }aw enforcement -yehicle “while driving 'on 'e;rpad, streét, or higthy .of the State

- [of South Carolina] . . .”  This statute ob‘viousflly .refers to 'rqavaays in S(v)util'ldCarolina and
therefore, a person can only Vi(‘)llate‘§ 5!6-5-750(A')' by driving 6n é rbadway in Sgﬁth Carolina,

not in another state.  As such, a person can only have.a second -offense of violating § 56-5-

750(A) if the person has had a first offense of violating this code section while driviﬁg on a

- S'o.uth Carolina roadway. § 56-'5-756(B)(2);,see State.'v. Cardip, 156 A.2d 1'18,71:118-19 (N.H.

‘ 1959) (holding prior conviction‘ of sim‘ila'r‘ offense. in Massachusetts .éould not be considered in
~_ deteffnining whether a second ;)ffens~e‘0f' operating a motor _Ve}-ﬁcl'e while under the inﬂhencevof :
i;ltoxicating liquor had been committedlwhere un_der New Hampshire’s statufe, reference is only E

toa public way within New Hampshire).



CIn its Respondent’s.. Bv"frie_f,h theState contends Harris’ argument on this point “is a red
herring inasmuch as all cr‘:imes"i'fo'r which a person' is' sentenced in" South ;‘C,ar‘olina must
necessar-ily have occurred within South Carolina even if the‘particular statute fails to’ speciﬁcally
set forth thatrequirement-."’ Respondent s Brief, 1. 7 The State is therefore trying to diminish _
*'the language of the statute ‘which, for purposes of sentencrng enhancement limits the statute to
only South Carolina offenses. The. State claims that' the statute does not contain any pr0V151on :
limiting sentencin_genhanc'ement to seeond orsubsequent offenses toonly offenses occurring in
‘South Carolina‘ despite the'express provisions of the-. sta’tute to which -Harris has pointed out

-

" above.

-If the Legislature had \wanted,out-of-state convictions to serve as sentence enhancers,_it ‘

.. could have addedilangu'age' allowing for such. See Hinton v. South Carolina Dep’t of Probation

X Parole and Pardon Servs., 357 S.C. 327 334-35, 592 SE2d 335 339-340 (Ct App 2004)
(observing that the Legislature did change DUI statute regardlng enhanced penalties for repeat
offenders to 1nclude out of-state conV1ctions by adding the language any conv1ction - for the
violation of any law or ordinance of this or any othar state . . . constitutes & prior o'ffense' .. ..;”)
(emphasisladded). Instead the ;'Legislature limited -sentencer enhancements' to only previous
1_ violations of Subsection A of § 56 5- 750 and spe01ﬁeally 1ncluded the language that the statute
'ionly applled to those “drivmg ona road street or h1ghway of the State” of South Carolina. °

The State’s policy argument that it ¢ would be unfair to dlsallow sentence enhancement -
51mply‘ because the pr1or offense took place in another state do_es.not‘cor,ne into play- yvhere the
'_ Legislature has specifically liinited‘the statute toonly South Carolina offense:s.. |

.-lni conclusion, the Trial.Court erred in .using Harris’ Georgia conviction for ﬂee’ing to

elude police to enhance Harris’ sentence for violating § 56-5-750(A).



CONCLUSION

 For the reasons set forth herein and in .the.Appeltant’s Brief, Appellant J ames Harris .

) respectfully requests. thisv Court to reverse .his conViction for unlawfut carrying ofa pistol.A '

Harrls also. requests this Court to. remand his: conv1ct10n for farlure to stop fora blue hght for
resentencmg as a first offender pursuant to S C. CODE ANN. § 56-5-750(B)(1). . |

‘Respectfully submltted_,

Cc/

¢ Carmen V. Ganjehsani
Appellate Defender
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