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STATEMENT OF ISSUE ON APPEAL

Whether appellant’s sentence was disproportionate to the nature of his defense?



STATEMENT OF THE CASE

On August 13, 2013, appellant appeared before the Honorable Paul M. Burch in
Lancaster County and pled guilty to armed robbery. A twenty (20) year sentence was
irnposéd. Mark Grier, Esquiré, was plea counsel. Douglas Barfield, Esquire, was the
solicitor.

This appeal follows.



ARGUMENT

Appellant’s sentence was dis_proportionate to the nature of his offense.

At the time appellant commiited the armed robbery, he was only seventeen (17)
years old. He had no prior arrests as an adult. (August 13, 2013, Tr. p. 76, lines 11 — 14).
Plea counsel asked forvthe mandatory minimum sentence of ten (10) years in light of
appellant’s age and no prior adult record. (August 13, 2013, Tr. p. 79, lines 14 — 20). Also,
appellant used a pell;t gun in the robbery. (August 13,2013, Tr. p. 80, lines‘ 1-3).
| Plea counsel explained further:
All that b'eing‘s'éid, Y our Honor, I am asking you to
'co-rhlside'r thelminimu'm because I think that is why wé have a
mandatory mmunum It is for folks who run afoul of the law
and it is serious qﬁme. He is' going to do 85% of it, and you
know it is‘non-parcn)lable. "And you know if the Court feels
iike the mandatory minimum is simply not enough I would
ask the Court to consider a sente;nce that would allow Mr.
Wilks to remain under some sort of supervision for some
period of time with any balance of the ma’ndator)-/ tén, so that
-we can find out what kind of person Mr. Wilks is going to be
when he gets through doing his tifne. And if he is not able to
he has talked about — he understands there are opportunities, I
would say for him to >gAet eiectrical, plumbing all kinds of
vo'cationai and he’s expresscd‘ that ié how he will use his time

and to use that time to. do' what he can to better himself and



ask the Cour£ if you believe that beyond ten years is
something that ybu have to do, then I ask that you suspend
that time. Test Mr. Wilks through some kind of probationary
sentence that would allow him to keep from serving that time
if he is able to do what he is says he is going to do which is
ge‘t turned around. There is no reason to belie\'/.’e.he can’t do
that.

Your Honor, we are asking that you sentence him to
mandatory minimum. [ think that would be appropriate
under the circumstance.

(August 13,2013, Tr. p. 80, line 14 —p. 81, line ‘15).
| In spite of pllea counsel’s request for a minimum sentence, the Court gave appellaht
a twenty (26) yegf sentence. Plea counsel éppgaled for. this reason. He explained as follows:

Defendant is infoﬂned and believes that tﬁe sentence
imposed is excessive and unconstitutional pursuant to the
Eighth ’Amendment prohibition of “cruel and unusual
punishment”'espoused in the.United States Constitution.

The crime of Armed Robbery carries a potential
sentence ranging from a minimum ten (10) years to a
potenti.alvthirt‘y (30) years and. should be Vacated'due to th;
failure of the Court t;) properly apply the Proportionality
Principle to the uncontested mitigating factors applicable in

this case. The Proportionality Principle was first recognized



by' the United” State Supfe?me Court’in> Weems v. United
States, 217 U.S; 349 (1910). This tenet was interpreted to
érohibit sentencing “grossly d‘isproportionate to the naturé of
the offense” in Solem v Hélin, 463 U.S. 277 (1983).

The mirﬁrﬁum senteﬁée that could have been imposed
was ten (10) years and would‘logically be applicable to cases
. where there are ﬁiomentous mitigating 'factoré to be
considered. . In the instaln‘; cése the undisputed mitigating
factors 'pres.ented by the Deféndaﬁt durmg his piea were:

1) Defendanf was se\t/cnteen 17 year;s of age at the

tiﬁle of thé crixﬁe; and ’ |

2) Defendant bad no criminal record;‘and

3) Defendan'tvusecAl“ a foy gun in the coMssion of .
the crime and did not expose £he victim to
genuine danger:

The South Carolina Legislgture 'mandated a harsh minimum |
sentence of ten (10) years for the serious cr&me O'f Armed
Robbe;y. It is hard to imagfné more significant mitigating
factors_‘ than are present 1n thé iﬁstant case. Therefo_re‘the
irhposition of a tweﬁty (20) .year sentence in this case
constitutes cruel and unuéualvp'x_mis,hment prohibited By the
Eight Amendment 0 the. Unlted [States] Constitution and

said sentence should be vacated.



CONCLUSION
~ Based on the above ,argur»neﬁt,; appella.nt;s' sentence stiould be vacated and the case
should be remanded for resentencing.

| Respectfully submitted,

Robert M. Pachak :
Appellate Defender
ATTORNEY FOR APPELLANT

This 30th day of ‘December, 2013. !
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PETITION TO BE RELIEVED AS COUNSEL

Counsel for Joshua Wilks states:

1. He is Appellate Defender for the South Carolina Office of Appellate
Defense, and was appointed to represent appellant.

2. He has reviewed the record of appellant’s trial before Judge Paul M. Burch,

which was held on August 13, 2013, and, in his opinion, the appeal is without legal merit

sufficient to warrant a new trial.

3. He has, pursuant to Anders v. California, 386 U.S. 738, 87 S.ét. 1396
(1967), briefea an arguable legal issue which arose during the course of the trial.
WHEREFORE, he asks the Court to relieve him as counsel for Joshua Wilks.
Respectfully submitted,

fodA m, %24&4

Robert M. Pachak
Appellate Defender

ATTORNEY FOR APPELLANT

This 30th day of December, 2013.
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DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposés the following be included in the Record on Appeal:

(1) True-billed indictment(s);
(2)  August 12, 2013, Transcript;
3) August 13,2013, Transcript;
(4).  Explanation of Appeal

I certify that this designation contains no matter which is irrelevant to this appeal.
December 30th, 2013

Robert M. Pachak
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1343

Attorney for Appellaﬁt



CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of
Appellant complies with Rule 211(b), SCACR, and the August 13, 2007, order from the
South Carolina Supreme Court' entitled “Interim Guidance Regarding Personal Data.
Identifiers and Other Sensitive Information in Appellate Court Filings.” '

December 30,2013 .

ﬁ 9{.’6 /v ;q/(ﬁ/i
Robert M. Pachak
Appellate Defender

- S.C. Commission on Indigent Defense
Division of Appellate Defense '
1330 Lady Street, Suite 401
Post Office Box 11589
Columbia, South Carolina 29211-1589
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Anders Brief of Appellant
and Designation of Matter in the above referenced case has been served upon Salley W. Elliott,
Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC 29201;
and a copy of the Anders Brief of Appellant and Designation of Matter and Record on Appeal have
been served on Joshua Wilks, #356599 at Lee Correctional Institution, 990 Wisacky Highway,
Bishopville, SC 29010, this 30th day of December, 2013.

ey m. %

Robert M. Pachak
Appellate Defender - |

ATTORNEY FOR APPELLANT
SUBSCRIBED AND SWORN TO before me |

WofDe mber, 2013.
ﬂt‘zé@)(\ @Sy

Notary Public for So@arolinai ‘
My Commission Expires: July 24, 2022.




