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STATEMENT OF ISSUES ON APPEAL

1. - In violation of Appellant’s right égainst self-incrimination pursuant to the F ifth and
Fourteenth Amendments to the United States Constitution and Article One, Section Twelve
of the South Carolina Constitution, the trial judge erred in admitting Appellant’_s video-

| recorded statements at his arraignment hearing whére the statements Were obtained throﬁgh |

questioning-by the brother of the deceased and Appellant neither reéeived advisement of his -
right against self-incriminatioh nor voluntarily waived his right.

II. | The trial court erred in admitting the video-recorded 'statemen‘ts by Appellant at his

arraignment, in which he responded to speciﬁé questions by the Erother of tﬂe deceased, a

non-judicial officer, concerning the crime by asking fof forgiveness and essenﬁally

admitting his guilt where the danger of unfai;. prejudice substantially | outweighed the

4 probative value.

IiI. The tﬁal judge erred in admiﬁihg Appellant’s statement to '. i)olice where ;[he

statement was obtained in violation of ‘Appellant’s right pursuant to the Fifth and Fouﬂeeﬁth‘

Amehdments to the United States Consfitution and Article One, Sectioh Twelve of the

South Carolina Constitution due to Appéllant”s- inability to knowingiy and Voluhtérily wai{/.e ‘

his rights in light of his drug use ahd medical condition, ‘aﬁd the lengthy interrogation

employed by the police.



STATEMENT OF THE CASE

An Anderson County grand jury indicted Appellant for tWo counts of mmdgr (2010-
GS-04-00069, -00070) and two c’ounfs of armed robbery (2010-GS-04-00071, -00072) on
January 19, 2010. R. 701 (Indictments). Appellaﬁt was trieci béfbre the Honorable R.
Lawton McIntosh and a jury during the‘ week of January 23, 2012. Chrissy Adams and
Catherine Huey represented the state, and Scott Robinson represented Appellant. R. 1. The
jury found Appellant guilty as charged.A Tr. 726, lines 5-23. . Judge Mclntosh sentenc;ed
Appellaﬁt to life imprisonment on each of the murder charges and‘Atov' thi@ };’ears’
imprisonment on each of the armed robbery charges. ‘He ordered the sentences to run A
consecutively. R. 686, lines 1-6; R. 703 (Sentence sheets). |

Appellant filed a timely notice of appeal. This brief follows.



STATEMENT OF FACTS

On October 24, 2009, police officers responded to é call concerning an abandoned
vehicle. Ofﬁcefs observed blood inside fhé car. Eventually, officers detefmined the car
‘belonged to Homer (Husbénd) and‘.J;)ann.(:Wifg)vStator.l. On October 25, 2009; ofﬁcers‘
discovered Husband’s bod);. Usihg Husb;nd;s phoné records, ofﬁvcersl d_étefrhined his phone
had been used to callflrving “Ernie” Ramirez. = Officers theﬁ interviewed Ramirez.
Appellant became ‘the focus of the investigation based upon Rarﬁiréz’é statehleﬁts.‘ R. 200,
line 2- R. 204, line 5. | |

- 'On October 28, 2009, officers interviewed Appellant, who a'uegédly provided -
officers with. numerous incul'péfory‘s‘lféte}ménts' ‘and 1edﬁ ofﬁceré 'tq the bod}; of Wife.
_ T};ereaf.ter, Appellant was chérged with t§v0 cc;unts of ml;rder and two counts of armed
| robbery relating t"o'the 'deathé of Husband:and Wife. R. 204, lines 15-24; R.“206, lines 1-4;

R.221, line 5 —R. 225, line 7.



ARGUMENT

L In violation of Appellant’s right against self-incrimination pursuant to the Fifth and

Fourteenth Amendments to the United States Constitution and Article One, Section Twelve

of the South Carolina Constitution, the trial judge erred in admitting Appellant’s video-

recorded statements at his arraisnment ‘hean'ngzwhere the statements were obtained through

questioning by the brother of the deceased and Appellant neither received advisement of his S

right against self-incrimination nor voluntarily waived his right.

Relevant facts /

On November 4‘, 2009, Appeliant appeared af an arraignmeht hearing aﬁer being
charged with conspiracy relating to the murders of Husband and Wife. R. 54, lines 13-16;
R. 187, lines 18-21.! The arraignment‘ was condﬁcted using Video conferencing. Appellant,
dressed in ‘prison garb, remained at the jail surrounded by ofﬁcgrs whilé appearing on video
before the judge for his arraignment. ,: Thc pfésiding judge, Huéband.’s brbther, and the j
victim’s advocate were in a separate area. During the érraignmént and in the presence oAf the
judge, Husband’s brother interrogated Appellant. Specifically, Husband’s brother asked
Appellant why he killed Husband andAWife. in the manner in which the prosecufion alleged.
Appellant responded that peoéle méke certain: decisions, when they are caught up in a
lifestyle, that he did not justify it, and did not expect the familY’s forgiveness. Appellanf |
then narrated the Biblical story of King David having Bathsheba’s huéband killed so that he

may wed her and of God’s forgiveness of David. State’s Exhibit #15.2 Local television ‘

" Appellant stood trial for two counts of murder and two 4count‘s of armed robbery
concerning Husband and Wife. The prosecution did not call the conspiracy count for
trial. |

2 State’s Exhibit #15 is on file with this Court.
4



station, WYFF 4, attended the arraignment and videotaped the exchangevbetween Hpsband’s
brother and Appellant. The prosecution wanted to admit the video ;ecdrdpd by the local
news channel as no official recording of the proceeding existed. R 151, lines 18-19; R. 152,
lines 11-12; State’s Exhibit #15. |

In ppetrial proceedings, Appéll_ant moved to explude the video. Appellant attackéd
the adrhissibility of the video on multiple fronts, including Appellant’s rights pursuant to thé
. Fifth Amendment and Sixth Amendment to the United "States Const_itﬁtion. In addition to

relyihg upon Gardner v. Broderick, 392 U.S. 273 (1968) concerning- Appellant’s rights

against self-incrimination, Appellant also argued there was “no evidence that his rights to an
a&omey were knowingly and Voluntérily given.” R. 139, line 17 — R. 140, line 24. ‘
Regmding a computerized “checklist,” Appellant qrgued it was cbmplpted by a judge and
did not >indicate whether Appellant knpwingly and Voluntarily Waivéd his rights. R. '.141,‘
line 13 — R. 142, line 3. | | B

The prosecution relied upon State v. Kirton, 381 S.C. 7, 671 S.E.2d 107 (Ct. App.

2008) to argue that advisement of M lwa.mings was not required because Appéllént
was “not subject to custodial interrogation.” Additionally, the prQsecth‘rrexplained she had
a “checklist” tilat showéd Appellémt kfwas advised of his rights.” .‘The prose_cutor failed to
make the checklist a part of the record, however. R. 141, lines 1-9.

Judge MclIntosh insisted the issue involved m — whether Appellant knowingly
and intelligently waived his rights. He ruled the case was controlled by .m and “itis a
'_MiLndg question.” He determined the video-was admissible. R. 142, li’nes‘ 17-24. When
discussing the foundation requirements for admitting the video, fhe judge plariﬁed his ruiing

regarding the video. He explained'he previously ruled at a pretrial that under Kirton, the



scenario did not involve custodial interrogation and therefore, there was no requirement that
Appellant be advised of his rights pursuant to Miranda. Additionally, he explained that he
overruled Appellant’s objection pursuant to the Sixth Amehdmeﬁt - that the state presented |
no evidencevhe had waived his right to an attorney and. that an attorney was not present for
the arraignment. R. 185, lines 3-1 L |

Later, the judge placed additional comments on the record regardiﬁg his ruling on
the video evidence. He explained the édrnissiqn of the video Qf the érraignmént ‘;was
resisted by [Appellant] on several grounds which would include, bdt not be liﬁﬁted to, the |
Fifth Amendment right to Miranda, and also the Sixth Amendment right to counsei.” He |
previously ruled the anaignment was not a custddial inteﬁoéaﬁon so that thé Fifth
Amendment Miranda warning requirement was inapplicable to the circdmstancés. Turning
to the Sixth Amendment claim, he explained the arraignment was a critical juncture at which
Appellant had 'a right to counsel. He further explained that the Sixth Amendment right to
counsel is offense-specitic “even if the offenses are fadtually related.” Here, Appellant was
being arraigned on a new. charge stemrning from the same underlying facts in the case
before the court for adjudication. J udgé MclIntosh found Appellant.“did not invdke his right
to counsel concerning this new charge. In’ fact, [Appellant] e>'.<ecuvte.vd a Waivgr of his right to
counsel,. and therefore, ... the protections afforded by the Sixth Amendment right to counsel ,
were not implicated under the circumstances involved at the arraignmént hearing.” R. 391,
line 20 —R. 393, line 5.

At the conclusion of the sltate’s‘ .case,' the prosécutor played the 'airaignmgnt video for
the jury. R. 540, lines 3-8. Additionaﬂy, the’prosecutor played: thevarraigr'lment video for

the jury at the conclusion of herl closing argument. She explained to the jury that it had



Appellant’s “written words” and “his spoken words” to use to convict h1m She ‘lleftv the jury
with Appellant’s “spoken words.” R. 684, lines 4-5.
Discussion

Appéllant is unaware of any case in the country in which a murder victim’s relative
has been pernqitted to interrogate a criminal defendant in alc‘o'n‘rtron'm setting or Qf any such
interrogation being viewed by the jury. Thus, this is a novel issue before thé Court. "A
historical analysis of the protections nffqrded by th¢ Fifth Amendment nrovic:ies context in
order to examine Appellant’s claim. |

The Fifth Amendment to the United States Conéﬁtution provides tnat. “No person ...
shall be cnmpelléd in any criminal case to be a witness against hir_'nsel'f,” US Const.

amend. . V. This privilege has been extended to the states through the Fourteenth

Amendment. Malloy v. Hogan, 378 U.S. 1,- 6 (1‘96'4). The Fifth Amendment proscribes

self-incrimination obtained by compulsion of testimony. Michigan v. Tucker, 417 U.S.-433;

440 (1974). The Fifth Amendment privileges a person “not to answer official questions put

~to him in any other proceeding, civil or criminal, formal or informal, where the answers

*might incriminate him in future crinnnal proceedings.”. Lefkowitz v. Turley, 414 U;S. 70,
77 (1973). ‘, “The essence of this basic constituﬁonal pfjnniplé is “the reqnirernent tnat the
state which propnses to convict and punish an individual‘ produce the evidenée against him
_ by the independent labor of its officers, not by the simple, cruel expedient of forcing it from

- his own lips.”” Estelle v. Smith, 451 U.S. 454, 462 (1981)(qu0ting Culombe v. Connecticut, §

367 U.S. 568, 581-582 (1961)). “[T]he availability of the privilege does not turn upon the
type of proceeding in which its protection is invoked, but upon the nature of the statement or

admission and the exposure it invites.” In re Gault, 387 U.S. 1, 49 (1967). “[T]he Fifth



Amendment privilege is available outside of criminal court proceedings and serves to .
protect persons in all settings in which their freedom of actioh is curtailed in any significant

way from being compelled to incriminate themselves.” Miranda v. Arizona, 384 U.S. 436,

467 (1966). The Fifth Amendment guarantees a criminal defendant an unqualified right to

choose whether to testify at trial and at sentencing. Harris v. New York, 401 USS. 222,225 .

(1971).
The Fifth Amendment privilege is violated by officially coerced self-accusation.

United States v. Washington, 431 U.S. 181, 187 (1977). Thus, the Fifth Amendment’s

protections extend to statements or acts that are (1) compelled; (2) testimonial; and (3)

incriminating of the person in a criminal proceeding. United States v. Hubbell, 530 U.S. 27,
34-37 (2000).

Without question, Appellant’s statements made during thé arraignment hearing were

self-incriminating and testifnonial. In Doe v. United States, 487 U:S. 201, 210 n. 9 (1988), |
the Supreme Court held that a testifnonial ,;‘corrlr'nunication must itself, explicitly or
implicitly, relate. a factual assertion or disclose information” that expresses “the confehts of
an individual’s mind.” Testimony is self-incriminating “if reasonable cause e_x'ists to believe
that the testimony would eithér support‘ a conviction or p.rovide.a link in the chain of

evidence leading to a conviction.” Hoffman v. United Sfates, 341 U.S. 479, 486 (1968).

The statements must pose a “substantial and ‘real,” and not merely trifling or imaginary .

‘hazard” of criminal prosecution. Marchetti v. United Stateé, 390 US. A_39, 53 (1968).
Appellant’s requesting of forgiveness, narrating one of the oldest stories of forgiveness for’
the ultimate sin of murder, and explaining the decisions made from living a drug “lifestyle,”

when asked by Husband’s brother why Husband and Wife vvs}ere'killed were clearly

8



communications, which, ‘explici'tly or implicitly, related information that. expressed the

contents of Appellant’s mind and would support ither Appellant’s conviction or provide a -

link in the chain of evidenne leading to Appellant’s convictinn. .Judge McIntol'sh found the

) state:ments were essentially admissions.- R. 105, lines'i-13( “the conversation pnrports to be
what would sound lil;ie an admission of the anlle'gations”)’. |

Appellant’s statelments at the arraignment were .corn‘pe‘lle_vd. The test is whether, -

considering the totality of the circumstances, the free will of the witness was overborne.

Rogers v. Richrnond, 365 U.S. 534, 544 '(1961). Thus, courts look at 'the c‘ircnmstances
‘ sunronnding the incriminating stafements to determine Wnéther ;cne environment was:such as
~would comnel a defendant to_‘ give self-incrinlinating testirnony, Whil@ Appe]lant is
-unaware - of any case holding that statements made’ by, a criminal defendnnt when the

defendant was interrogatedAbvy the brothef of the deééaned in the presence of the court during |

an arraignment, the history of the scope of the "prnfentioné éffbrdnd under the Fifth - '

Amendment require apnlication of its 'prn‘gections to the instant meiﬁer.

The Supreme Court held that the admission of incriminating statements made during

E

the course of a court-ordered psychiétr@c"etXanlinativon- violated ~th¢ Fifth Amendmient
" “because fhe statnments wére not “given .freéiy" and Volnntan'l}'l without any cnmpelling
'inﬂuenCes.” Estelle, 451 U.S. nt 468-469. In order fnr incriminating statements obtained
during a psychiatric exanlination to be admissible ét triai,. the »pros,ec'utic‘)n must shbw the
government apprised the defendant of hlS right to remain silent and that his étatement could
be used against him and the defendant knowingly waived that right. @ | “The
considerations calling for the nccused to be Wérned prior -tn custodial interrogation dpply

with no less force to the pretrial psychiatric examination.” Id. at 467. The questioner —



whether psychiatrist, police officer, government informant, or pi‘osecutor - was immaterial
to the Court’s decision. Id. When the psychiatrist wént beyond reporting on the issuance of
competence and testified for thé prosecution as to the crucial issue of future dangerousne-ss,
“his role changed and became_essentiallyilike that of an agent of the state fecpunting'
unwarned statements made in a post-arfest custodial éetting.” Id. |
However, when the defendant was advised of his right to remain silent during a
court-ordered psychiatric evaluati(_)n, thé Fourth Circ_uit.fo-und no violation of the Flfth
Amendment when- the prosecutor- introducéd psychiatrié t:estim.ony concerning  the

defendant’s future dangerousness. Woomer v. Aiken, 856 F.2d 677, 681-682 (4th Cir.

1988); see also Savino v. Murray, 82 F:3d 593, 604-605 '(4’h Cir. 1996)(finding no Fifth |
Amendment violation when govérnment’s psychiatric evaluation was admitted because the
defendant requested the .evalﬁation and feceived . warnings from the go;/emment’s .
psychiatrist and his lawyer about botential use' of information revealed);

Nurhqous federalr circuits have found Varioué situations analogous ‘to the one
presented here as creating environments in which the defendant. was éompelied to give
testimony -against himself. - The First Cir;uit found a defendant was "corlnpellled to
incriminate himself by threat éf job termination if he did not answer investigators’
questiéns. As aresult, the defendant’s Fifth Amendment right to. remaih silent was viblated.

Sher v. U.S. Dep’t of Veterans Affairs, 488 F.3d 489, 502 (1*" Cir. 2007). The Second

Circuit found a defendant’s refusal to cooperate with the government and the resulting five-

year sentence increase was a Fifth Amendment violation because the penalty was for his

silence.” United States v. Rivera, 201 F.3d 99, 10‘1-102 ("™ Cir. 199‘9). in United States v.

Pavelko, 992 F.2d 32, 34 (3™ Cir. 1993), the Court found a Fifth Amendment violation

10



where the prosecutor used a defendant’s financial affidavit, prepared to obtain court-
appointed counsel, against the defendant at trial because preparation of the affidavit created

a conflict between the defendant’s Fifth and Sixth amendment rights. See also United States

v. Aguirre, 605 F.3d 351, 358 (6Ih Cir. 2010); United States v. Hardwell, 80 F.3d 1471, 1484
(10”‘ Cir. 1996)(finding violation of the Fifth Amendment vvvh.en- financial documents .
defendant was required to prepare to receive court- appointed counse] were admitted at

trial).

In United States v. Kennedy, 372 F.3d 686, 691-692 (4™ Cir, 2004); the Fourth
Circuit found a violation of thev Fifth Amendment when the defendant was compelled to . |
provide grand jury testimony relating to a drugﬁ conviction because tﬁe gove;,rnment
misadvised him that refusal to answer was subjecf to perjury charges:though épnviction

under appeal.

In Minnesota v, Murphy, 465 U.S. 420, 427 (1984), the Supreme Court held that -
answering questions before a probation officer did not _con\-/ert otherwise Voluntary
statements into compellgd ones. However, if the questions required answers that would
incriminate the probationer in pending ér later criminal.proéeedings where favnilur'e‘to answer
would result in revocation of probation, then the- probationer’s answers wouid be deemed
compelled and inadmissible in a criminal prdsecution.' M_ at 435. Notew(:)rthy,. the -
* probationer was not in custody or under arrest at th¢ time. Relying upon M_urp_hy, this Couﬁ |
held that a probationer’s statements to his probation agent thé‘; he had been ‘using cocainé the
night for an automobile accident were inadrniss‘ible_ where there was no indication the |

probationer had been warned that his statements may be used against him in a pending

matter unrelated to his probation. This Court was persuaded by the fact that the probationer

11



was in jail at the time of the agent’s interrogation resulting in the creation of an environment
in which the probationer felt compelled to answer. State v. Hook, 348 S.C. 401, 412-414,
559 S.E.2d 856, 861-862 (Ct. App. 2002). |

In State v. Kirton, 381 S.C. 7, 671 S.E.2d 107 (Ct. App. 2008), this Court examin@d
the circumstances‘ surrounding Kirton’s statements to detefrni_ne the stafements were notA
compelled. At his bond hearing, Kirton was advised of his M rights, including‘ thét he
had thé right to remain silent and that anything he said could be used' against him. The
magistrate then asked Kirton if he would like to address the cour‘t: When Kirton réspohdéd
that he needed help, the magistrate inquired what kind of help, to Which KirtOn.' respondéd “T
need mentali help.” Id. at 22, 671 S.E.2d at 114. This Court held Kirton was not subjected
to éustodial interrogation. Althbugh he ‘was in custody, “‘[vt]here‘ [was] no evidence th_at He
Was_'subjepted to questioning ny law enforcement or any other interrogation such that the
requirement to provide Miranda wafnings attaéhéd.” 381S.C. at 39; 671 S.E.2d at 123.

While finding that Kirton was not questioned by law enforcement or anyoné
associated with law enforcement, this Céuﬂ emphasized thatKiﬁoﬁ was asked a single .
question by a magistrate presiding over his bond hearing, wﬁich related solély to the setting . ‘A
of bond and was not inteﬁded to illicit an incriminating response. 'lgi_. at 4.1; 671 S.E.2d ét
124. Thus, this Court concluded there was no requirement that Kirton be advised of his
Miranda rights and no requifement that a waiver of those rights be obtained.l Id.> This
Court concluded that a bond heaﬁng was not an inhereptly coercive environment requiring

the presiding judge to advise the defendant. of his rights. This Court examined the specific

3 This Court’s alternative holding was that Kirton had been advised of | his rights and
voluntarily waived those rights. Kirton, 381 S.C. at42, 671 S.E.2d at 125.
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circumstances surrounding Kirton’s statements and determihed the single question by the
magistrate unrelated to the crime was not of the kind that would make a defendant feel
‘compelled to give incriminating evidence. Thus, the magistrate had no duty to warn Kirton'
of his rights or obtain a waiver of those rights.

Perhaps the most widely known area of application of the Fifth Amendment is in the
context of custodial interrogations. Due to the concerns about police coercion resulting in |
compulsion of self-incriminating statements, the Miranda Court determined custodial
" interrogations were inherently coercive. As a result, the Court required a person subjected
to custodial interrogations be advised of his rights prior to the interrogation.

“ The Miranda decision is méant to preserve the privilege against self-
incrimination during interrogation of a suspect in a police dominated
atmosphere.  The police dominated atmosphere generates “inherently
compelling pressures which work to undermine the individual’s will to resist
and to compel him to speak where he would not otherwise do so freely.”

- State v. "Lynch, 375 S.C. 628, 635, 654 S.E.2d 292, 296 (Ct. App. 2007)(qu0ting IHlinois v.
Perkins, 496 U.S. 292, 296 (1990)).' “[T]he concern of the Court in Miranda was that the

‘interrogation environment’ created by the interplay of interrogaiﬁon and custody would

~ ‘subjugate thc individual to the will of his examiner’ and thefé‘by undermine the privilege

against compﬁlsory self-incrimination.” Rhode Island v. ‘Innis, 446 U.S. 291, 299 (1980).
However, custodialninterrogations are only one.area in'which the Fifth Amendment protects
a person against self-incrimination, as demonstrated. The questipn is whether the accuéed
wa:s'deprived of his free choice to admit, to deny, or to refuse to answer. Lisenba v.
California, 314 U.S. 219, 241 (1941). | -

The privilege may be waived in appropﬁate circumstances if tHe waiver is

knowingly and voluntarily made. Gardner, 392 U.S. at 276. Gardner, a police officer, was
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summoned to testify before a grand jury in an investigation of alleged criminal conduct.
When he refused to answer and refused to waive his constitutional right against self-
incrimination, he was fired. The Supreme Court found he was disr_nissed for failing to
relinquish the protections of the privilege against self-incrimination where it was clear that
Gardrier’s testimony wés démandéd beforé the grand jury in part so that it might be used to
prose;:ute him. “[T]he mandate of the great privilege against self—incrimination does not
tolerate the attempt, regardless of its ultimate effectivenéss, to coerce a waiver of the

immunity it confers on penalty. of the loss of empldyrnenf.” Q at279.

In Uniformed Sanitation Men Ass’n v. Comm’r of Sanitation ‘of the Citv of Ne\;v |
York, 392 U.S. 280, 283 (1968), the Supreme Coﬁrﬁ held empioyées’ rights were violated
’when the city fired them after» they refused to waive their consﬁtutional right against self-
inc{rimin_ation.v The Court held the employees were “entitled to remain silent because it was
clear that New York was seeking, not merely an accounting of their use br abuse of their
public trust, but testimony from their own lips Which, despite the cons_ﬁ‘;utional prohibitiéh,
could bg used to prdsecution them criminally.” Id. at 284. "

The. South Carolina Supreme Court noted “[t]h¢ deéiéion fo testify or not is a
perilous one.” Due to the significant constitutional rights implicated, “[a] defendant’s R

decision to testify or not must be made with knowledge of the conséquerices of either

choice.” Brown v. State, 340 S.C. 590, 594, 533 S.E.2d 308, 310 (2000)(citing State v. Orr,
304 S.C. 185, 403 S.E.2d 623 (1991)). Although the Court declined to fequire an on-the-
record waiver of a defendant’s right against compelled -testimony, the Court found trial

counsel provided constitutionally deficient assistance by failing to advise the defendant of
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hrs Fifth Amendment prlvrlege and the consequences of warvrng that prlvrlege Id. at 595,
5338. E2d at 310.
Thus, the question presented 1n Appellant’s case is whether the video recorded
: statements were the product’ of. compulsion and if so whether Appellant vvaivedhis, right.
not to testrfy | Appellant s arrargnment presented all of the hallmarks of a coercrve
,envrronment As an initial matter Appellant was requrred fo be present for hrs arralgnment
' Qur law provides:
| The arraignment of a prisoner, against whom' a true bill fo\'r"an: offense has

‘been found by the grand jury is for the purpose of obtaining from him his "-
- answer to the indictment. It consists of reading the indictment to him, and

requiring him to say in open court whether or not he is gurlty of what is
‘therein charged against him.

o ~ State V. Stewart 26 S C. 125 l S E 468 (1887) Our law also provrdes for the attendance

} of victims at JudICIal proceedlngs Tn South Carolrna vrctrms of cr1me have the rrght to be i

' present dunng the cr1m1nal proceedrngs S C Code Ann § 16 3 1550 (I) The protectrons o

"

g afforded v1ct1ms provrdes that the crrcult court must ‘hear of review a;ny v1ct1m 1mpact

'statement, whether written or oral,. before sentencrng. ' However, ‘the ,vrctlm' impact

 statement is not admissible as’ evidence in any trial: S.C Codé Ann§ -1'6,-‘3-1550_'(13).' . ‘

Victim impact 'stat-ements may include “any ... information- the Victim believes 'to_‘be L

1mportant and pertrnent ” 8. C Code Ann. § 16- 3 1545(A)(6) The Vrctrms Bill of Rrghts“'
prov1des for Vrctrms to “be heard at any. proceedrng 1nvolv1ng a post arrest release decrsron
-~ a plea or sentencrng ” S C Const Art I, 3§ 24(A)(5) Although statutory law provrdes for

4_ victims to have ‘a voice at crrtrcal stages of the crrmrnal Justlce proceedrngs nerther

* It is unclear why Appellant appeared before a magistrate judge for an arraignment;
however the partles repeatedly referred to the appearance as an arralgnment
15



statutory nor case law provide for Vietirns to interrogate defendants. Ex parte Littleﬁeld,
343 S.C. 212, 217, 540 S.E.2d 81, 84 (2000).

Appellant remained at the jail during his drraignment.” He Was in prison garb and v.
shackled throughout the entire hearing. He was surreunded, by -officers as well. The
'presiding judge and other part‘icipants-were ina Separate area, which Appellant‘aece'ssed
only through video conferencing. Perhaps the most disturbing aspect of the video was tllat' .
the person interrogating Appellant' was.v Husband’s brother, wliQ was very emotional and
deserving of the utmost sympathy. Altheugh Husband’s brother had a riglit to attend the
hearing, his questioning' of Anpellant regarcling tlre crime and attempting to elieit-
incriminating statements went beyond anything permissible intheVictinis_’ VBill of Righvts‘, or.
South' Carolina law. See SC Const. Art. I, § 24. In fact, America’s uniqlie criminal justice
- system relies upon objective (rul‘es and neutral arbiters‘toresolvje' eonilieté. ,Vietims nlust be

“treated with dignity, re'spect, courtesy, -and 'SensitiVity,” but victims must not act as

prosecutore. Ex parte Littlefield, 343 S.C. at -2'-148, 540 S.E.2d at 84. “The criminal jnstice '
system gives prosecutors, as opposecl to ,Victims,‘.b:road diseretion in deeiding which cases to
. try because prosecutors are less likely to be prejuclice(l bsr personal and ernotional vrnotivesr.”'v' "‘ _,
Id. Certainly, ‘;proseeutor's liave some duties ‘t‘o erirne -Victims,i’ but “’their.’prose.cnterial
discretion ié not contracted or limitedlfly Victims’ rights laws.”” Id. at 2l9, 546 S.E..’Zd at 84
(quoting Reed v. Becka, 333 S.C. 676, 676, 51l S.E.éd 396, 400 (Ct. App. 1999)).. |

| Tlie specific nature of Appellant’s arraignn'lent hearing required tlie'lpres‘icling judge :
‘warn hini ef his right against self—incrimination and obtain a waiver of those rights prior to

any questioning of Appellant. In light of the failure to warn Appellant a_nd obtain a Waiver, )
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the admission of those statements during the trial violated Appellant’s right against self-

incrimination.
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1I. The trial court erred in admitting the video-recorded statements by Appellant at his -

arraignment, in which he responded to specific questions by the deceased’s brother, a non-

judicial officer, concerning the crime by asking for forgiveness and essentially admitting his

guilt where the danger of unfair prejudice substantially outweighed the probative value. -

Relevént fécts

Appellant incorporates the relevant facts and. case law described in Issue I, supra. In
addition to the arguments presentéd by Appellant conceming the Fifth arid_ Sixth
Amendments as bases for excluding' ;[he Vidéo recording of _the anaigﬁmént, 'Ap}:oellént
argued the video should be excluded on thc‘a‘ basis that the danger of unfair prejudice
outweighed the probative effect of the video. Judge Mclntosh overruled the objection. R ‘
142, line 25 — R. 143, line 2. When the parties revisited. the admissibiﬁty issué, Appellant
again argued :the video was inadmissible due to ihe daﬁger of unfair ‘prejudice. R. 162, line
24 - R. 163, liné 1. Appellant admi&éd the evideﬁce was felévant, but 'fnaintaiped thé
prejudicial effect 6utweighed any prdbative value. R. 163, lines 5-14; R. 163, line 22'; R.
164, liﬂe 1.

Judge Mclntosh found-the video was relevant “because the conversation purports to
be what WOlﬂd sound like an admission of the éllegations.” Pursuant ;to Rule 403, SCRE, he
held the prejudice did not “substantially outweigh[]” the p:robative‘lvalue, but he agreed to
hear additional argument. R. 165, lines 1-13.

When the' parties returned to fhe subject," Appellant agreed the evidencé was
material, but continuéci to argue the dapger of unfair prejudice outvxgéighed the probative
value. He remarked upon the fact that the prosecution had ;10 physical evidence connected

Appellant to the crimes. R. 189, lines 13-25. Judge McIntosh held that “unfair prejudice ... '
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means undue tendeney to suggest a decision on an improper basis coMoﬂy, though not .
necessarily, an emotional one.” ‘He held the evidence was “not such to suggest unfair
prejudice as implicated by that Rule in 'fhe sense that it does not suggest a decision on an ,
improper basis. It is simply a video of the statements made by the ciefendapt.” Thus, he
found the video edmissible. R 194, lines 7-18. |
Discussion.

Rule 403 of fhe South Carolina Rules of" Evidenee provides tﬁet even relevant
‘evidence “may be excluded if its probative value is substantially outwelghed by the danger -
of unfair prejudlce ? ThlS Court’s analysis of Rule 403 in State v. Collins, 398 S. C. 197
727 S.E2d 751 (Ct. App. 2012) provides a four-step guide for aﬁalyzing whether the dénger
of unfair.'-prejudice resulting from proftered evidence outweighe the probative value. The
first step 'requifes Aa determination of the probative value of ‘the.'ev‘idence.,v The second
requires an ev_aluation of the danger of unfair prejudice resulting from the int:foducti’on of the
evidence. Third, a court must balance the probative value and unfair prejudice; And finally,
the appellate coﬁrt reviews the deeision of the trial coﬁrt for an abuse of discretion.. Id.

The video statement provided probative evidenee' of the cri;ﬁes with whic.hw
Appellant was charged. ‘As the judge indicated, in the video, Appellant essentiallyladmits
his guilt to the murders. Thus, the video steltements were probative as to who connnitted the
crimes. However, the probative value wes low as Appellant’s stateme‘n;[s addressed his
remorse and pofential motivgtion, .whi.ch were not elements of the charges requiririg propf
by the state. -

Admission of the video into eV'idencerprese.nted a high level of danger of ‘-unfair

(134

prejudice. Evidence is unfairly prejudicial when it has a “’tendency to suggest a decision on
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an improper basis, commonly, though not necessarily, an emotional one.’” State v..

Martucci, 380 S.C. 232, 250, 669 S.E.2d 598, 607 (Ct. App. _2008); see also State v. Stokes,

381 S.C. 390, 673 S.E.2d 434 (2009); State v. Wilson; 345 S.C. 1, 7, 545 S.E.2d 827, 830

(2001); State v. Dickerson, 341 S.C. 391, 400, 535 S.E.2d 119, 123 (2000); State v.

Franklin, 318 S.C. 47, 55, 456 S.E.2d 357, 361 (1995). The Vidéo preseiitgd évidénce
encoura;ging, if not demanding, the jury base its decision on e_motion.' Husband’s}.brlothe'r_
appeared in the video coimparirig Husband to Appellant in size, age, and health. Husband’s
brotiler expressed dismay and extreme loss at the paiSsing of Husband and Wife. Victim ~ -
impact testimony of this nature is not admissible'du'ring the guilt phaée of a criminal trial
because it encouragés the jury to base its decision on emotioii, rather than the evidence.
Additionally, Appellant appeared in pziéon garb in the video. The Supreme Court
held the pquecution may not compel a defendant to weai jail clothing: during his ftiial.
Eieli_e,‘ 425 US at 512. The Court explained the potential iiegative effects of Iiresenting anl
accused ‘before the jury in prison attire were obvioﬁs in light of the almost universal holdings
throughout the country that an accused shoi_lld not bé coinpeiled tci go to trial in jail clqthing
because of the’possible impairment of the pfesumptioh of innoégnée. Id. at 504. The Court
held a deferidant appearing in prison attire serves as a “constant iemiridei of the accused’s
ccindition implicit in sucii distinctive, identifiable attire [that] may affect a. juror’s
judgment.” Id. at 5Q4-505. Accqrding to the Court, “[t]he defendant’s clothing is so iikely
to be a continuing influence throughout the trial that ... an unacceptable risk is presented‘ of‘."
- impermissible factors coming into play.”.. Id. at 505. Compélling a defeiidant to wéeir jail
clothing furthers no essential state policy. Id. In addition'? typically defend;ints wearirig

prison clothing are the poor because those who can post bail are not subjected to the
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condition, which .offends the concept of equal justice embodied in the criminal justice
| system. Id. at 505-506.

The South Carolina Supreme Court confronted this issue similar in Humbert v.
State, 345 SC 332, 548 SE.2d 862' (2001). The det‘endant wore a prison jumpsuit,
shackles and a prison identification bracelet durrng his trial Id at 334 548 S E.2d at 863.
‘.lThe only issue before the Court in Humbert was whether trial counsel rendered deficient |
' performance in permitting the defendant. to proceed to trial in the prison jumpsuit because
- the ‘issues concerning shackling and the identiﬁcation brac'eletv were not {preser\'/ed for
review. Id. at 337, 548 S.E2d at 8§5. The Court deterinined trial counsel was deﬁcient in
‘ allowing the defendant to proceed to trial dressed in prison: clothing. Ld_ The Court
explained “it [is] generally improper for a defendant to appear for a_jury trial dressed in
readily identifiable prison clothing.” Id. In a »fbotnOte, the Court explained that a
' ,d‘efendant’s appearanceat trial dressed in jail- clothing is not automatic'ally reversible error .
because there may be situations where counsel determines the jail attire beneﬁts the defense
as a matter of trial strategy Id at 338 n. 4 548 S.E. 2d at 865 n. 4 In Humbert, thrs Courtj |
" went on to hold the defendant was not,pr,eJudiced by~jtr1al counsel’s deﬁc1ent performance ‘
concerrling the prison clothing based upon the f‘overwhelming'evidence” against him Id. at
338,548 S.E.2d at 865-866. | ' |

Here, the jury observed Appell_ant ina pri_son jumpsuit and surrounded by police |
officers 1n the video. Due to the-video conferencing aspect of the arraignment, Appellant
was not even permitted in the same room. with the judge' and other participants. 'This
.reinforced the appearance that Appellant uvas dangerous and must be kept far 'awaj) from the

public. Appellant’s appearance was in sharp contrast to his interrogator, Husband’s brother,
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who pleadéd for understanding over the léss of his family. The obvious inference drawn by
the jury was Appellant ;Jvas guilty and was dangerous to the pﬁbl'ic at large in- light of the
fact that Appellant appeared in prison» garb in the video, which was admitted into 'evi,dence.. ‘

- Balancing the probative value and the danger of unfair prejudice in this case clearly 3
demonstrated that the unfair pfejudice substantiélly 6utweighed the probative value. As
expressed, the probative value was low in light of the state’s burden of proof and the
elements it was required to prove for murder and armed robbefy. " The vdang,er of unfair
préjudice was extremely high due to the statements made by Appeliant and Husband"é
brothér,j the nature of thé video conferencing placing Appellant separatelfro‘m others, and
Appellant’s appearance in a prison garb.

Finally, Judge Mclntosh abused his discretion in detern_ﬁning the 4dénger of unfair
prejudice did not substantially out\;veigh the probatfve value. Accofdin'g to Judge Mclntosh,
“[i]t [was] Sﬁnply a video of the statements made by [Appellant].” R', 194, llines. 7-18. One
look at the video demonstrates the jﬁdge was well Wide of the mark. The judge looked at
the video as one accustomed to seeing individuals dressed in prison jumpsuits, accustomed
to hearing the emotional pleas of victims’ family members, accustomed jto_ poliée ofﬁcers
providing generalized courtroom securify, and with th¢ .knowledge. "_ that' the video
conferencing was for judiciél efficiency and écdnomy. He did not obséﬁg Appellant in the
video as a juror would — a dangerous man dressed in prison _Clothing, surrounded by police,
evoking fear and loathing', and not even penhitted in the same room as other mefnbefs of
society. He did not observe Husband’s brother in the video as a juror would - a grief-

stricken brother confused at the loss of his loved ones and crying out for justice and answers.
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III. The trial judge erred in admitting Appellant’s sfatement to police where the’

statement was obtained in violation of Appellant’s right pursuant to the Fifth and Fourteenth

Amendments to the United States Constitution and Article One, Section Twelve of the

South Carolina Constitution dué to Appellant’s inability to knowingly and voluntarily waive

his rights in light of his drug use and medical condition, and the 'ler‘l,qthAv interrogation

employed by the police. : {

Relevant facts.

On November 17, 2011, Judge MclIntosh éOnYened a hcaring coﬁceming the
prosecqtion’s motion to present evidence of several statements allegedly given by Appellant
to police. Nov. Tr. 1. Chris Beuse¢ and Robert Gebing, employees of the Anderson County
Sheriff’s Office, testified that they advised Appellant of his rights pursuant to_Miranda V.
Arizona, 384 U.S. 436, 478-479 (1966) at 6:35 p.m. in a small intéryiew .room at the
‘ Sheriffs Office. Appellant was in handcuffs during the entirety of the intefvie;zv. Beusee
and Gebing claimed Appe_liant coﬁld have used the bathroom and bbtained food if he
wanted. The officers insistéd that Appellant had sev¢ral smoke breaks dminé the‘ interview.
R. 6, line 3 -R. 9, line 1; R. 38, Aline 5—-R. 39, line 14; R. 687 (State’é Exhlblt #1). Beusse
asked Appellant for biographical information apd cdmpleted the top'povrtivon. He then gsked
Appellant to read the first two lines and initial those on the ‘adviserdrnlent forﬁ. ‘Then,’ Beusse .
read the remainder of the form to Appellant. Appellant signed the form. R. 9, line 2 — R.
10, line 10; R. 39, line 18 — R. 40, line 12; R. 687 (State’s Exhibit #1). Thereafter,‘ Beﬁsse ‘, ‘
read the waiver of rights portioﬁ of th¢ form to Appellaﬁt. - Appellant signed the waivér of
rights portion of the form as well. R. 11,* line 2 — R. 12, line 12; R. 40, lines 223-25; R. 687

(State’s Exhibit #1). Appellant did not appear to be under the influence of drugs or alcohol,
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and officers made 1o threats or promises and officers did not ‘act to intimidate. Appellant
was emotional throughout the interview. R. 10, lines 14-24; R. 39, lines 15-17; R 40, lines
16-20; R. 42, lines 3-11. |

Beusse showed Appellant photographs of I-lusband and Wife, explaining he was
investigating Husband’s death and Wlfe’s disappearanee. He and Gela'ing then interviewed
Appellant for “the next several hours.” Beusse asked questions while Gebing took notes. R:
12, line 13 —R. 13, line 3. According to Beusse, Appellant

began to come to a breaking point in the interview. He was looking down at

the floor, wouldn’t make eye contact, started taking deep breaths. Then he

started to act as if he was going to throw up and proceeded to fall out of the

chair onto the floor as if he was passed out.
R. 13, lines l6-25; see also R. 42, lines 12-13. Beusse notiﬁed EMS, who responded.
Beusse claimed Appellant did not require medical treatment, howev'er“- R. 114' lines 7-8.
Gebing attempted to evaluate Appellant mcludlng calhng his name, shakmg him, openmg
his eyes, and administering a “sternum rub ” R. 42, line 15 - R. 43 line 12. After EMS
attended to Appellant, the Sheriff knelt down to Appellant, who remained lying on the floor,
and told Appellant it was time to tell the police where Wife was. R. 14, lines 14-25; R‘. 44,
lines 8-15. o |

Thereafter, Beusse and Gebing plaeed Appellant in a poliee car. Appellant allegedly
gave ‘them directions to locate Wife’s body. During the drive, Appellant sobbed and
indicated he did not want to talk to the police. R. 15, lines 1-21;. R. 44, line 19 —R. 45, line
4. Officers searched the area indicated by Appellant and found Wi_fe’s' body. B_eusée, |
Gebing, and Appellant returned to the Sheriff ] Ofﬁce, stopping by Taeo Bell to pick up
dinner for the three. R. 16, lines 8-16; R. 45, llne 23 —R. 46, line 10. After eating, officers
began working on a written statement around 12:30 a.m. or l- a.m. while sitting in Beusse’s .
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office. R. 17, lines 1-2'1; R. 46, lines 11-15. Beusse typed the statement aé Appellant
relayed it to him. R. 17, line 22 — R. 18, line 2. | |

Beusse read the statement to Appellant, who acknowlédged it was his stgtement, but
complained that it was not in the correct ordér. Appellant refused-t_o sign the statement
because the order Was not correct and He waé tired. R. 18, line3-R. 19, liné 16; R. 41; liﬁe o
19 — R. 42, line 2; R. 47, lines 8-15. Thereaﬁer, Appelfaﬁt was booked atvthe jail at 4:35
am. R.18,line 21 —R. 19, line 2. This initial interview lasted over ten hours. R. 2(‘)2 line 1;

The foilowing afternoon, Beusse and Gebing rﬁet with Appellant égain. Beuése :
again advised Appellant of his rights at 2:20 p.m. on OctoBér 29, 2009, and Appellant.
waived those rights. Beuése, Gebing, and Danny Barton interviewed Appéllant in an 'oid
- storage room, which was converted into an interview room, at the detention center. R. 21,
line 9 — R 21, line 12; R. 23, line 19; R. 48, line 21 -R. 50, line 23; R ‘51, line’s 7-9; R. 696
(State’s Exhibit #3). Aéain, officers testified that- Appellant did not appear to be under tile
inﬂuénce of drugs or 'alcoholnand appeaped more rested than the night béere. ‘Beusse was
unaware of Appéllaﬁt receiving ahy medication. Beusse testiﬁéd no threats or promises
were made to Appellant. R. 22, lines 13-24: Gebing typed the statement as Appellant
narrated. R. 23, lines 20-24; R. 51, lines 10-23. After Gebing ;:oméleted the stafement,
Appeilant indicated it was his statement and placed his ini_fials at the beginning and the end |
and by signing at the end. R. 24, lines 3-7; R. 52, lines 1-5; R. 697 (State’sA Exhibit #4). |

Additibnally; ofﬁcerAsA reviéwed the s£atement from the pfevioﬁs night with
Appellant.- Appellant agreed that the first five pages were accurate and He initialed and :

signed those pages. R. 24, lines 10-22; R. 52, line 5 — R. 53, line 16,
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Beusse denied that Appellant’s initials on the advisement of rights form only as to
the first two rights indicated that Appellant requested representat1on by counsel R. 25 line
24 — R. 26, line 6 On cross-examination Beusse admitted that the s1gnatures on the
advisory of rights and walver of rrghts forrns and statements appeared different. R. 32, line
17 —R. 34, line 9.'

William Henderson, an employee with Medshore Ambulance 'Serviee testified tliat
he responded to the sheriff’s office on October 29, 2009 in reference to a “nonresponsive
patient.” R. 56, lines 14-21. He arrived at 9:45 pm. R. 57, lines 355. He observed
Appellant, who was awake and alert, lying supine on the ﬂoor of the interview room. , R,
lines 8-13. Appellant complained of “riglit-sided' abdominal discomfort.”, Henderson
observed an abrasion to Appellant’s chest and both of ‘his-hands..' R.\58, li_nes 13-20.
Henderson stated the chest abrasion may have 'been caused by a f‘sternum rubif’ R. 58, line
21 - R 59, line 2. Henderson testified Appellant eXliibited none of the usual signs
associated with intoxication; however, Appellant had ingested Oxycontin; Lortab, and
Darvocet within the last seventy-two hours. R. 62, lines 8-14; R. 63,, line 25 - R. 64, line 3 A
Although Henderson determined Appellant did not require rnedical atten_tion,‘ he admitted
thatEMS remained at the scene for over forty minutes, when the‘norrnalﬁ medical ,contaet
should last no longer than twenty-five minutes. R 64, lines 6-12. Henderson 'claimed |
Appellant refused to be transported for additional medical treatrnent. R. 64, lines 13-23. On |
cross-examination, Henderson adrnitted 'that tlie‘ drug connbination deseribed b}i Appellant
would result in a “drunken stupor.” R 68, lines 4-12. | | o

Appellant’s father, Marshall Fullbnght testiﬁed that he could reeognize Appellant’s

handwriting as to his signature and initials. R. 95, line l 1 —R. 96, line 2 He agreed that the
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signature and initials appearing on State’s Exhibit ‘#l were written by Appellant.A Howev‘e'r,' '
he testiﬁed the initi_als _and signatures on State’s Exhibits #2, #3, and #4 were not written by
Appellant. R. 96, line 3 —R. 97, line 20. |

At thé conclusion of the pretrial hearing, Judge McIntosh found the statements
allegedly given on the night of October 28" and into the morning of October 29™ and later
during the afternoon of October 290 were admissible. VAppellant was obv1ously in pohce '
custody and officers engaged in interrogating hjm;'therefore, the law requir_ed Appellant be
advised of his rights prior to questioning. VJudge Mclntosh found the ofﬁcers advised
‘Appellant correctly of his rights on the mght of his initial 1nterrogat10n and on the second‘
day of the 1nterrogat10n He further found Appellant knowingly, 1ntelligently, freely, and | :
voluntarily waived his rights under _l\_/I_i@ncLa supra. ~Concerning the circumstances of the.
1nterrogat10ns Judge Mclntosh found there was no police coercion despite .the ‘fairly
‘ lengthy initial 1nterrogat1on. He noted Appellant was given multiple smoke breaks,
“allowed to use the restroom,” and provided ‘with dinner. The only comlort 'denied
App_ellant, according to Judge Mclntosh, was that. he was handcuffed in the .i‘ront ot his
body’; which the judge found was not unduly coercive under the ci'rcumstances. R. 102.;’

lines 13-21. Judge Mclntosh'considered “th_e fact that the interr_ogation'did take place at the

Sheriff’s office,” “the continuity of the Interrogation,” and the “signiﬁcant passage of time . -

between the first interrogation and the second interrogation on the next day,” including the

change of location between the first statement and the second statement. R. 102, line 22 —

" R 103 line 5; R. 104 hnes 17 21

He considered Appellant’s age, which was either twenty nine or thirty, so that “he ‘

should have been mature.” During the interview, Appellant “fell out ‘on the floor ...
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complaining of right-side abdonﬁnal pain and right-sided pain.” He was chécked by a
police officer with medical training and by emergency medical persbhnel who were called to
examine Appellant. Judge McIntosh considered that EMS fouﬁd Appellant was"‘okay” and
refused medical treatment. During the examinatioh, Aﬁpellaﬁt “appeared to be alert, awake |
anci oriented and not under the inﬂuenc¢ of any medications or drugs.”‘ Th¢ judge .

| acknowledged the testhﬁony that Appellant informed EMS that he had taken prescription .
pain killers within the previoﬁs seventy-two hours; howevzer, the judge was persuaded by the
~ EMS technician’s testi?no;ly that Appellant did not .belié\./e him to be Au_nder fhe iﬁﬂuence. :
Noteworthy, Judge McIntosh concluded Appelidht’s drug usel and me’dical condition went to .
the weight of the ~evidence and not to its adrﬁissibility. R. 103, line 6 —R. 104, line 6.

Judge Mclntosh foupd no police misrepresenta'tions- during thé interrogaﬁbns, ﬁo
threats of Vioience, no intimidaﬁon, and no promises of lenienc.}{f R 104, lines 12-1.7.'

Jﬁdge Mclntosh determined ’.che diséimilaritiés amc-)ng‘the signatures and initials on
the advisement of rights forms, waiver of rights fonﬁs, and statements Were not factéfs for
consideration as to admissibility;' rather, the obvious‘ and clear dissirpilarities ambng the.
various éignatures and initials were to be cbnsidere_:d by the Jury R. 104, line 22 — R l.(.)5,_'
line 3. |

Thﬁs, judge Mclntosh concluded state’s proposed exhibits #1 -4 Were admissible; as
long as the prosecution laid the proper foundation. R. 101, line 2R 102, line 12; R. 165,
lines 3-5; R.687-697 (State’s Exhibits #1-4). | | |

Immediately prior'to the trial, Judge .McIntosh allowed the pfosecut_ion to present’
additional evidence concefning statements allegedly made by Appellant. Danny Barton, é_n '

employee with the Anderson County Sherriff’s office, testified that he assisted Beusse with
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the interview of Appellant on October 29, 2009. R. 112, lines 10-18. Barton claimed he
witnessed Appellant sign the advisory of rights from marked as State’s Exhlbit #3. R. 113,
lines 2-23.V Barton ’additionally testified that Appellant drew a pictllre of a hammer at
Beusse’s direction as part of his statement. He claimed he witnessed Appellant initial the
hammer sketch. R. 114, line 1 —R.115, line 18; R. 699 (State’s Exhibit #5). |

Barton and Beusse then escorted Appellant to several locations in Anderson County
looking for evidence to connect Appellant to the erirnes, but found none. R. 117, line 10 —
R. 119, line 7. The following day, October 30, 2009, Barton and John Williams escorted
Appellant looking for evidence. Barton testified that he advlsed Appellant of llis rights, and
Appellant waived those r1ghts R. 119, lines 18 — R. 123, line 7; R. 700 (State’s EXl'ublt #6) ,
‘They were unable to find any evidence in the areas indicated by Appellant R. 123 line 21 -

R. 126 line 18.

Judge McIntosh found the hammer sketch adm1ss1ble as the result of a free and .-

voluntary statement given by Appellant after waiving his nghts R ll6 hnes 11- 17
Additionally, Judge Mclntosh found the advisery of rights and waiver contlucted by Barton
adnlissible. "R. 123, line 14. He went on to reiterate_ his lruling from pre-trial hearing.i He -
added that Barton’s testimony regarding Appellant- dire_eting‘ him ‘\-Vhere to g'0‘ to- find
evidence was admissible as it was the pfoduct of Appellant freely and veluntaril'y waiving -
his rights. R. 138, line 12-R. 139, line 7.
Discussion.

The Fifth Amendment’s privilege against self—ineﬁmination provides an individual

who has been accused of a crime the right to consult with an attorney and to have an
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attorney present during custodial interrogation. Miranda v. Arizona, 384 U.S. 436, 478-479
(1966).

In Jackson v. Denno, 378 U.S. 368, 376 (1964), the United States Supreme Court

held that “a defendant in a crimiﬁal case is deprived of due process of lnaw if Vhis conviction
is founded, in whole or in pért, upon an involunfary confession, Vvithout régard for the trﬁth
- or falsity of the confession.” | To 'introduce a statement produced during custodial
interrogatidn, the prosecution must prove by a preponderance of the,‘ evidence that the

statement was made freely and Volimtéin'ly, ‘and taken in compliance with Miranda. See - '

State v. Pittman, 373 S.C. 527, 656, 647 S.E.2d 144, 164 (2007); State v. Von Dohlen, 322

S.C. 234, 243,'471 S.E.2d 689, 694 (1996); State v. Goodwin, 384 S.C. 588, 601, 683

S.E.2d 500, 507 (Ct. App. 2009); State v. Miller, 375 S.C. 370, 378, 652 S.E.2d 444, 448

(Ct. App. 2oog); State v. Compton, 366 S.C. 671, 680, 623 S.E.2d 661, 666 (Ct. App. 2005);

State v. Crawley, 349 S.C. 459, _4_63, 562 S.E.2d 683, 685 (Ct. App. 2002). The v_vaivef has
two distinct dimensions. It must be “voluntary in the sense that it was the pfoduct of a free
and deliberate choice rather than intimidatibn, coercion, or deception,” and it must be “made

with a full awareness of both the hature of the right being abandoned and the consequences

of the decision to abaﬁdori it.” Moran v. Burbipe, 475 U.s. 4“12, 421 (1986); see @ &_ét_e |
v. Middleton, 288 S.C.21, 25,‘339 S.E.2d 692, 694 (1986). | |

In South Carolina, a court must examine the to‘;ality of the circumstances
surrounding ;che custodial statement. The examining court muét anS\J‘s/er the question: did
totality of the circumstances surrdunding the custodial Stater:ﬁent: defeat the defendant’s will?
State v. Moses, 390 S.C. 502, 513, 702 S.E.2d 395, 401 (Ct. App. 2010); see also Withrow E

v. Williams, 507 U.S. 680, 693 (1993).
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Courts have recognized appropriate factors that may be considered in a

totality of the circumstances analysis: background; experience; conduct of

the accused; age; maturity; physical condition and mental health; length of

custody or detention; police misrepresentations; isolation of a minor from his

or her parent; the lack of any advice to the accused of his constitutional
rights; threats of violence; direct or indirect promises, however slight; lack of

education or low intelligence; repeated and prolonged nature of the

questioning; exertion of improper influence; and the use of phy51ca1

punishment, such as the deprivation of food or sleep.

Id. at 513-514, 702 S.E2d at 401 (internal citations omitted).  The ‘test requires

134

- consideration of ““totality of all the surrounding circumstances — both'the characteristics of

the accused and the details of the interrogation.”” Dickerson v. United States, 530 U.S. 428,

434 (2000)(citations omitted). - Consideration of a pefson’s mental capacity.is an inipérta_nt |

factor in determining whether a statement to police was jvoluntary. State v. Callahén 263
S.C. 35, 41, 208 S.E.2d 284,286 (l974)(citing State v. Cain; 246 S.C. 536, 144 S.E.2d 905 |
(1965)). | | ‘
An exaﬁiination of the totality of the ciréumstahces dem’onstrateé Appellant’s
alleged waiver was unknovﬁrig and invqluntafy. Appellant admitted 10 takiﬁg dangerous
narcotic medications, thL;:h were not prescribéd for -him, within seventy-tWo hours ;)f the
interrogation. Appellant suffered a medical emergency dﬁring the "interrc;gatic;n requiﬁng
the seryices of emergeﬁcy medical personnel. Hé éofnplained of severe abdorhinal pain. As
admitted by the officers, the initial interrogation céntinued for over ten hours. The. totality

‘of the circumstances required exclusion of Appellant’s statements to police officers.
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CONCLUSION

Appellant respectfully requests this Court reverse his convictions and sentences and
remand the rhatter for a new trial.

4 | Respectfully submitted,
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Susan B. Hackett
~ Appellate Defender

_ ATTORNEY FOR APPELLANT .

This 25th day of March, 2014.
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