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P. O. Box 3893
Bluffton, SC 29910
June 15, 2009
Beaufort City Police Department
1901 Boundary Street
Beaufort, SC 29901

Re:  Traffic Tickets #58573BC and 58574BC
Attention: Sara Kollar

Dear Ms. Kollar:

Pursuant to Rule 5, South Carolina Rules of Criminal Procedure and my rights under the

Supreme Court case Brady v. Maryland, I am requesting all documents and tangible objects
which Officer Sooknanan will present at the trial on the referenced Traffic Ticket for disclosure

and copying under the aforesaid authority.

In particular, I request a copy of the video and audio CD or tape from Officer
Sooknanan’s patrol vehicle which shows or tends to show the violation which he claims that I
have committed. I insist that I am innocent of the referenced Traffic Tickets. Furthermore, I ask
for a sketch and identification of the exact locations of his and my vehicles where the alleged
speeding violation occurred. I have the right to these specific information with which I can prove
that it was impossible for me to be speeding at the location identified by Officer Sooknanan.

* Pursuant to my rights under the Sixth Amendment of the U.S. Constitution, I will further
request a jury trial and a state appointed attorney to represent me at no cost to me because of my
financial difficulty. Ihave already filed my request for a jury trial and I will be filing a motion
for the appointment of counsel.

Thank you for your attention. Please send the discovery material to my P.O. Box at the
top right or let me know when and where I can pick them up.

Singerely,
L/v
J EPH C. SUN
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STATE OF SOUTH CAROLINA IN THE COURT OF
2012067 22 PH 2: COMMON PLEAS

6
COUNTY OF BEAUFORT | =~ C/ANUMBER 2011-CP-07-4722
‘_i“ !:‘, .{1-.;':'- UOL G ;\
A liFORT COUNTY, 5.C.
- BEALTERK GF COURT
CITY OF BEAUFORT, o
WARRANT/TICKET NO. 58573BC

Respondent and 58574BC
vs.
JOSEPH C. SUN,

RETURN TO APPEAL
Defendant/Appellant.

This matter came before me for éjury trial on Jaﬁuary l 1, 20,i 1.' The Defendant was
charged with speeding (56 mph in a 45 mph zone) and for failing to produce-registration to
his vehicle. |

Prior to the trial, Defendant filed a motion requesting appointment of Counsel for.
these charges. By written Order dated Januafy 7,2011 (copy attached), I denied this Motion,
as neither of these charges would result in a sentence in which incarceration could bé
imposed as a result of a conviction.

Officer Kennedy Sooknannan, who was the arresting officer, presented the case for

the City. He testified that on'May 22, 2009, at-approximately 4:00, he was on Highway 170

in the City of Beaufort, heading south, controlling traffic in the oncoming north-bound lanes.
Prior to commencing work that day, the officer testified that he checked and tested his
doppler radar and found it to be working properly. He observed the Defendant’s vehicle
passing another vehicle in the opposite direction, and his radar trackedi the Defendant’s

vehicle traveling 56 mph in a 45 mph zone. The officer activated his blue lights, turned
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around in the road, and proceeded to conduct a traffic stop in the Lowe’s parking lot. When
he activated his blue lights, his in-car dash camera activated. Atthe trial, the video of the
stop was played and shown to the jury, without objection. |
Officer Sooknannan testified, and the video showed, the Defendantstating that he was
late for Federal Court, which was latér shown to be Far‘nily Court. The officer requested
registration for the vehicle, no registration was produced, and the Defendant actually

challenged the officer to issue him a ticket for no registration. The video showed that, during '

 the stop, the Defendant was on his cell phone calling 911 emergency dispatch forno apparent

reason.

During his .testim§ny, the officer testified that he had placed personal notes on the
back of fhe green copy of the ticket, which had subsequently been destroyed. ;l"he Defendant
objected that this information had not been produced in response to his Rule 5 request. The
officer explained that these, and other notes of unrelated cases, many containing sensitive

personal information, were destroyed in the normal course of the business of the Police

Department, after the original court date of this case which was June 25,2009. I ruled there

was no _RuleS‘flolatlon_, as this destguction was non-case specific, and was in the normal
course of the Police Department.

The officer testified that the Defendant was difficult to deal with after the traffic stop,
thathe was yelling and very irate, and that he refused to give the documents requested by the
officer. Because of this unexpected hostile attitude by the Defendanf, the officer had clear

memory of the traffic stop despite the passage of time.

The Defendanttestified, contending that he was not speeding because he doesn’tdrive

Return to Appealavpd ”‘—Page 2 Of 4'—
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fast, and that he had no record of speeding in the past 10 years. On cross examination, the
officer questioned Defendant about aAAspe’eding éhargc onApril 27,2009 as shown on a drive%
record of Defendant’s license .obtained from the secured website of the South Caro-]jna
Department of Motor Vehicles (SCDMV), .for which the Defendant was apparenfly found
guilty. Defendantbbjected to this questioning because he had notbeen provided this driver’s
record document in response to his Rule 5 request. I explained that, since this was not part
ofthe City’s case, and. would nothave been admissible absent the Defendant’s testimony that
he had no such record, and further since it was not part of the City’s investigation records
concerning these charges, there was no Rule 5 ;v_iglgvtiég,ﬂ and so ruled.

After a two (2) hour trial, and jury charges by the Court, the jury returned a verdict
of guilty on both charges. The Defendant was assessed a fine on'each charge.

On January 20, 2011, Defendant filed a written Motion for New Triai. I held a
hearing on this Motion on November 3,2011. The Defendant again raised the issue of the
Court’s failure to appoint counsel to represent the Defendant. I reiterated the position stated
in my written Order, which was also stated on the record at the trial. Defendant also raised
again the allegation of the Rule 5 violgtion by the arresting officer in failing to provide the
Defendant’s driving record. 1 again explained that, since the driving record was not a part

of the City’s direct case, and was not otherwise in the City’s files, it was not subject to Rule

5 production. Rather, since it was used only for impeachment, and only after the Defendant

stated he had not had a speeding violation in the past 10 years (the Defendant wrongfully

Return to Appeal.wpd -—Page 3 Of 4_
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-argued that his testimony at trial was for the past 12 months), there was no Rule 5 violation.

Based on these reasons, I denied the Motion for a New Trial.

Beaufort, South yolina PI—MUPPER

Dated: ,”z,/ . ,2012 Municipal Judge

/
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THE STATE OF SOUTH CAROLINA
In The Court of Common Pleas

gg:l W BZ Tk ¢

Beaufort County g,:
APPEAL FROM CITY OF BEAUFORT G ;
Municipal Court Judge Ralph Tupper AN
. oz
o<
Citation No. 58573BC & 58574BC )
Court of Common Pleas Case 2011-4722
BEAUFORT MUNICIPAL COURT .............. Resbondent
| _ V.
JOSEPHC.SUN ... . iiiiiiiiiiiiiinennnnnnnns. Appellant .
SUPPLEMENTAL BRIEF

A hearing was held on March 18, 2013 at the Beaufort County Court of Common Pleas
before the Honorable Marvin H. Dukes, I, Master in Equity and Special Circuit Court Judge for
Beaufort County. No court repdrter was pres‘ent; At the request of the Appellan_t, for the -

purpose of further appeal should it be necessary, Judge Dukes directed that Appellant may submit
a supplemental brief within 10 days to summarize the evidence bresented and arguments made ét
the hearing with copy to Respondent’s counsel, and that no decision would be rendered until after

the aforesaid brief and reply from the respondent, if any, are filed.

Appellant Sun appeals his conviction of 56/45 MPH speeding and driving without vehicle

registration citations based on the respondent’s violation of his right to due process of pretrial
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Discovery pursuant to Rule 5, South Carolina Rules of Criminal Procedure and his rights under

the Supreme Court case of Brady v. Maryland on evidence which was favorable to his defense. A
copy of hlS réquest for Rule 5 discovery (Exhibit A) was presented at the hearing and copies were
made for the Respbndent counsel and the court. According to the letter, it is clear that Appellant
is requesting “all documents and tangible objects which Officer Sooknanan will present at the trial
on the referenced Traffic Ticket.” The failure to honor Appellant’s request of Ruie 5 discovery is
undisputed at the trial and the hearing on Appellant’s motion for new trial, albeit thé reason given
by the Munici'pal Court oﬁ the justification is erroneous, therefore requires a reversal.

In his Return to Appeal filed by the Municipal Judge Ralph Tupper, (Page 2 of 4) he
stated the notes on the back of the green copy of the ticket made by the anesting officer was
“destroyed in the normal course of the business of the Police Department”, a;ld ruled that there
was no Rule .5 violation. -Judge Tupper further statéd (Page 3 of 4) that “since Appellant’s driving
record was not a part of the City’s direct case, and was not otherwise in the City’é files, it was not
subject to Rule 5 production. Rather, since it was used only for impeachment, an!d only after the
Defendant stated he had not had a speeding violation in the past 10 years', there was no Rule 5
violation.” Based on these reasons, Municipal Judge denied Appellant’s Motion for New Trial.

Rule 5, South Carolina Criminal Procedure provides the rights of a cn'minél defendant to

Pretrial Disclosure of Evidence by the Prosecution which includes Appellant’s Prior Driving

Record where Subsection (a)(1)(B) provides:

At .the appeal hearing, the recording of the trial was played where it was heard that
Appellant actually testified that he was 64 years old, he did not drive fast, and that he believed he

had no speeding violation in past 10 years.
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“Upon request of the defendant, the prosecution shall furnish to the defendant
such copy of his prior criminal record, if any, as is within the possession, custody,
or control of the prosecution, the existence of which is known, or by the exercise
of due diligence may become known, to the attorney for the prosecution.”

Rule 5, Subsection (a)(3) requires that,

“The Prosecution shall respond to the defendant’s request for disclosure no later than

thirty (30) days after the request is made, or within such other time as may be ordered by

the court.”

Rule 5, Subsection © requires the prosecution the Continuing Duty to Disclose.

At the appeal hearing, Respondent counsel again argued erroneously that since Appellant
stated that he believed he had no record of speeding in the past 10 years, he opened the door for
‘prosecutidn to pfesént the hidden copy of Appellant’s Prior Driving Record qu purpose of -
impeachment. Respondent is not allowed to misread Rule 5 or add an “exceptiorf’ for non-
compliance. Rule 5 does not say if the document is only for the purpose of impeachment, the
prosecution can hide it from the defendant. |

At the trial, Officer Sooknanan after presenting a copy of Appellant’s prior driving record
to the jury showing Appellant had a speeding conviction earlier in 2011, testified that he obtained
Appellant’s prior record from a secured DMV website prior to trial, and he used it to show the
jury that Appellant was lying that he believed he had no record of speeding violation in past 10
years. Officer Sooknanan testiﬁed that the website was only accessible by law enforcement.
Obvfously the jury gave the official Driving Record full credibility and discredited Appellant’s
entire testimony and rendered a guilty verdict against Appellant.‘

Not only the non-disclosure of Appellant’s Prior Driving Record” is a violation of

? City of Beaufort obviously knew of the existence of Appellant’s prior Driving Record
and could easily obtain a copy to comply with Appellant’s Rule 5 Request.

3
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Appellant’s rights to due process of Rule 5 Discovery, the record contained a sur;')n'sed wrongful
speeding conviction of which Appellant had no prior knowledge. The conviction in Jasper County
was wrongful because Appellant was convicted in Jasper ‘County without a tnal, and more .
importantly, without a notice of the trial toAAppellant. Appellant immediately filed a motion to set
aside conviction at the Jasper County Magistrate Court and a motion for New Trial at Beaufort
Municipal Court. (A copy of the motion is attached as Exhibit B.) "Appellant’s m;otion for New
Trial was hastily denied at Beaufort Municipal Court. At a hearing in Jasper Couﬁty, after the
Magistrate determined from court records that the court had failed to thi{SI Appellant of the trial
at a correct address and that the wrongfully addressed letter was returned to the court, Appellant’s
speeding conviction was set-aside. The Jasper Magistrate issued only an Ismail Order to the
Department of Motor Vehicles without a copy to thé Appellant. Appellant has no paper to show
the conviction was set-aside and aéked Judge Dukes if he could submit an affidavit, but was told
that he could include the facts in the Supplemental Brief. Obviously, the Respon&ent has the
capability to v¢rify the veracity. The prosecution’s failure to disclose Appellant’s Prior Record
containing wrongful information against the Appellant is no doubt harmful and its use as an
impeachmént against the Appellant likely have caused the jury to render a wrongful guilty verdict.
Respondent’s argument and the Municipal Judge’s conclusion that Appell;int’s driving
record was nof a part of City’s direct case or in the City’s files, it was not subject to Rule 5
producﬁon is erroneous because Rule 5 requires the disclosure if “by the exercisef of due diligence
may become know, to the attorney for the prosecution.” Officer Sooknanan testihed that he had
easy access to the law enforcement website to get Appellant’s Driving Record an!d he obviously
had already planned to get it to use it .in the trial. Rule 5 prohibits the prosecuting officer to wait

i

[
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until just before the triai, then obtain Appellant’s Driving Record and hide it from the Defendant
and surprise the Defendant with wrongful information to get a wrongful conviction.

The argument that there was no Rule S violation because the non-disclosed document was
only used for impeachment after Ap;rellant opened the door with hjs testimony is ;1150 €IToneous.
Rule 5 (a)(1)(B) required the prosecution to give rhe defendant such copy of his r;n'or driving
record upon his request, regardless of how it was used or not used. As his prior dh'ving record
was included as part of the Rule, 4Appe.llant was not required to spell out his prior driving record
in his Rule 5 Request. When the prosecution has violated a defendant’s right to Iiule 5 discovery
and failed to comply with Appellant’s request, Subsection (d)(2) provides that,

- “If at any time during the course of the proceedings it is brought to the

attention of the court that a party has failed to comply with this rule, the

court may order such party to permit the discovery, grant a continuance,

or prohibit the party from introducing evidence not disclosed, or it may

enter such other order as it deems just under the circumstances.”

Not only Rule 5 givés no exception to use non-disclosed matters for purpose of
impeachment, it requiresA the court to act as it deerrrs just under the circumstancesf. Knowingly
hiding a document from the defendant in violation of Rule 5, thereby obtaining a conviction when
the hidden documenr contained false information against the defendant is certairﬂ)'/ unjust and
requrres correction on appeal. The hidden prior driving record of the Appellant srrould have been
inadmissible, and App;:llant had objected at the trial afier he saw.it'. Appellant algo filed a motion
for New Trial based on the same ground which was denied. |

Had the City of Beaufort complied with Rule 5 and furnished Appellant a-copy of his prior

Driving Record containing the wrongful conviction, Appellant would notice the surprised wrongful

conviction and take corrective action to notify the Jasper Court, obtain documentary evidence on
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the wrongful conviction and present it to the jury in the Beaufort trial. At least Appellant would
not have been shown as a liar to the jury. There would have been no impeachment.
‘_ On a less significant Scale, Prosecution’s failure to disclose favorable evidence to the
f

defendant prior to trial is in violation of the supreme court doctrine of Brady v. Maryland,

therefore, requires a reversal of Appellant’s speeding conviction using the police radar.

Whether it is a custom for the law enforcement to disclose»the defects of afll speed
detection radar does not alleviate the City of Beaufort’s violation of Appellant’s ﬁght to the
requirement under Brady. Officer Sooknanan testified that he clocked Appellant speeding with his
radar in his car. It was a busy intersection in front of Walmart where there are usfually 20-30 cars
stopped at the red light in all four directions during the day. The inability of poliée radar to
identify the specific speeding vehicle in a crowd should be disclosed as favorable evidence to the
defendant i)n'or to trial. True, Appellant can make that same argument in the triali after cross
examination of the Officer. But argument is not fact, and Appellant’s credibility hadA already been
wrongfully impeached by the Officer’s hidden prior driving record containing Wrdfngful conviction.

Officer Sooknanan failed to produce his video showing the sp¢eding vehi(;le of the
Appellant. According to his video played at the trial, it only consisted of the stdpjped vehicle of the
Appellant at Lowes. When Appellant told him it was the car in front of him that ;was speeding and
turned off, Officer asked Appellant if he saw where the car had turned to. Municfipal Judge’s
Return to Appeal stated that Officer had destroyed the note written on the back (;f Appellant’s

ticket may give an explanation to the uncertainty of the Officer’s radar detection., The destruction

of the note was inexcusable.
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For the foregoing reasons, Appellant’s conviction on speeding and driving with no vehicle
!
registration should be reversed. :

This 27th day of March, 2013.

Respectfully submitted,

JQSEPH C. SUN, prose |
P.\O/Box 151 |
Bluffton, SC 29910 ‘
843-227-0963

CERTIFICATE OF SERVICE

I certify that I have this date served the Respondent City of Beaufort a copy of my
Supplemental Brief by mailing a copy of same to the counsel of the Respondent on March 28,
2013 at the following address: ' ~ |
i
William B. Harvey, III, Esq. 5
P. O. Drawer 1107

Beaufort, SC 29901 : R )
' |
A T

JOS}?@%‘C SUN f
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STATE OF SOUTH CAROLINA IN THE COURT OF

. COMMON PLEAS
COUNTY OF BEAUFORT C/A NUMBER 2011-CP-07-4722
CITY OF BEAUFORT, |

WARRANT/TICKET NO. 58573BC
Respondent and 58574BC
!
VSs.

JOSEPH C. SUN,
CITY’S RESPONSE TO
Defendant/Appellant. DEFENDANT’S SUPPLEMENTAL
' BRIEF

I i
This is in response to the Defedant/Appellant’s Supplemental Brief in this matter.

|
!

" Defendant reargues the same issues raised in his initial appeal, and argued to the Court at the
hearing on March 18, 2013. Rule 5(a)(1)(B) clearly states that the; prosécution shall furnish
to the defendant a copy of his prior criminal record “upon the request of the defendant.” It

is equally clear that Defendant did not make request for his prior criminal record in his Rule

!

5 request to the City. “Pursuant to Rule 5 of the South Carolina Rules of Criminal Procedure,

the prosecution must disclose certain types of information upon request of the defendant.”
f

‘State v. Branham, 392 S.C. 225,230, 708 S.E.2d 806, 809 (Ct. App. 2011).
Further, the Defendant’s prior driving record was not prejsented by the prosecution
_ . :
officer in the case in chief. Rather, this only became an issue when the pro-se Defendant

|
testified “I don’t drive fast. The records will show that in the past 10 years, I am not sure I

1
{
v

had any speeding record.” |

By this testimony, Defendant opened the door to impeachment by his driving record

i

which was available on the DMV website. -
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Defendant requested a jury trial, and was found guilty by jﬁry verdict on the charge
of speeding 56/45. That verdict should stand. The Court’s Return to Appeal explains the
rulings. This appeal should be denied. f

HARVEY & BATTEY, P.A.

Beaufort, South Carolina 29901- 1107
843-524-3109 telephone

Beaufort, South Carolin 843-524-6973 telefax
: bharvey@harveygndbattey.com
Dated /-/7 , 2013 Attorneys for City of Beaufort

P14 |
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STATE OF SOUTH CAROLINA

COUNTY OF BEAUFORT
-City of Beaufort,
Plaintiff(s),
Vs.

Joseph C. Sun,

Defendant(s).

IN THE COURT OF COMMON PLEAS

CASE NO: 2011-CP-07-04722
[

ORDER DENYING APPEAL AND
AFFIRMING LOWER COURT ORDER

l

'

|
i
)

|

This matter came before me March 18, 2013 on Joseph C. Sun’s Appeal ﬁled November 10,
2011. The Appellant appeared pro-se, attorney William B. Harvey appeared for the city. At the
hearing I gave the Appellant additional time to file a supplemental brief and attorney Harvey
additional time to file a response brief. I have reviewed the briefs and the file and find no ertor of
law. Therefore I affirm the lower court order. j

IT IS SO ORDERED:

April 19, 2013
Beaufort, South Carolina

/
Honorabld/Mafvin H. Dukes, II
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i
IN THE MUNICIPAL COURT

STATE OF SOUTH CAROLINA )
COUNTY OF BEAUFORT ) CITY OF BEAUFORT
: ‘ )

STATE OF SOUTH CAROLINA ) CITATION NO. 58573BC; 58574BC

) '
V. ) !

) | :

JOSEPH C. SUN, ) MOTION FOR NEW TRIAL
) Q

DEFENDANT JOSEPH SUN, moves the court for a new trial in the w1thnx case based on
newly discovered evidence and shows the court as follows: .
(1)  OnJanuary 11, 2011 a jury trial was conducted at the Benufort City Muni!cipal Court.
| Defendant Sun was denied the assistance of counsel to defend the charges in the w1thm case. A
copy of the order of denial is attached as Exhibit A.
(2)  The order of denial states the ground for denial because the charges wou](:i not result in
incarceration of Defendant Sun. After Sun was convicted by the jury on both che_trges, the court
sentenced Sun to pay a total fine of $190.75.
(3)  Defendant Sun is 64 years old, unemployed and has no saving. He had boéén incarcerated

repeatedly in the past two years due to domestic disputes with his ex-wife. The only possible

way for Sun to pay the fine was by installments over the next several months. Th'e clerk of court
l

told Sun when he signed the Payment Agreement that he must pay $40.00 per month, or a bench
warrant will be issued for his arrest. :
(4)  Defendant Sun remains unemployed and is unlikely to find a job because jhe is only a year
from his retirement on social security. He is required to pay child support of $20’,8.00 per month,

and he is over $1,800.00 in arrear. A Rule to Show Cause has already been issued against Sun by
the Beaufort Family Court and he may be incarcerated for not paying child suppo;rt.
i

1 !
|
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(5)  Defendant Sun was convicted unjustly by the jury and now may be incaréerated in this
case because he is unable to pay the fine. Therefore, the court should have provi‘ded a counsel
for his defense on January 11,2011. ‘

(6)  During the trial, Officer Sooknanan presented a surprising document as h1|s evidence of
impeachment against Sun’s testimony that he had not been convicted of any speefling violation in
the past ten (10) years. That document contained a wrongful and unconstitutionai conviction
totally unknown to Deféndant Sun prior to the trial as shown in the attached Exhiibit B. Sun has
filed a motion to set aside the conviction at the Jasper County traffic court. !

(7 In May 2009, Sun had written Officer Sooknanan a letter pursuant Rule sj SC R. Crim. P.
requesting copies of all documentary evidence which the officer would be using agamst him in
the trial and a copy of the DVD of the incident. The surprised driving record of J(f)seph Sun
containing wrongful conviction should have been timely produced pursuant to Suxil’s request for
Rule 5 discovery. Defendant Sun could have the opportunity to correct the wrongfful conviction
record or been prepared to explain it, but instead, Sun was caught in total surprise‘j

(8)  Defendant Sun only has a rough draft of his Rule 5 discovery letter wntten to Ofﬁcer
Sooknanan. He went to Beaufort City Police Department on January 17 asking for a copy of the -
Rule 5 letter he sent to the police department. Sarah at the Beaufort Police told Sqn that because
of the change in personnel, Sun’s letter was temporarily mjsp!aced. , |

(90  Defendant Sun testified to the truth of his driving record that he has not beén “convicted”
of a speeding violation in past 10 years. But Officer Sooknanan’s non-comphance of Sun’s Rule

5 request for discovery and Sun’s discovery of the new evidence that his dnvmg record contains

wrongful and unconstitutional conviction gave the jury a wrong impression that Sup was lying,

1
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therefore, requires a new trial be granted in this case.
(10)  Sun testified truthfully in the trial. Officer Sooknanan should not be alldwed to use an
inadmissible document containing a wrongful conviction unknown to Sﬁn to impeacﬁ Sun.
Wherefore, based on the ground that Sun was deprived of the éssistance 6f cpﬁnsel for his
defense and that the newly discovered evidence at the Jasper County Traffic Cou;t shows that
Sun was wrongfully impeached at the trial by the surprising document presented by Officer
Sooknanan, and that Beaufort City Police should not have intentionally misplaced the Rule 5
discovery letter written by Suq in May 2009, a new trial.should be granted.

This 19th day ofJa.n_uary, 2011,

Respectfully submitted,

&EPH C..SUN

P. O. Box 2544 .
Bluffion, SC 29910
843-227-0963 '
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PROOF OF SERVICE

I certify that I have this date served the Respondent City of Beaufort a copy of the
Appellant’s Final Brief and the Record of Appeal by depositing a copy of same in the United States
Mail, postage prepaid on October 28, 2013 to the following addresses:

William B. Harvey, 111

P. O. Drawer 1107
Beaufort, SC 29901-1107
Attorney for Respondent
843-524-3109

This 28" day of October, 2013, M
\M_4

JOSEPH\C. SUN, pro se
P.O. Bekx 151 ;
Blufﬁon, SC 29910
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