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APPELLANT’S ISSUE ON APPEAL ‘

1. Whether the Administrative Law Court (ALC) erred in its order, and improperly
denied itself subject and personal matter jurisdiction, under S.C. Ann. §1-23-
600(D)(Supp. 2012) and Cooper v. S.C. Dept. of Probation, Parole and Pardon
Services, 377 S.C. 489, 500, 600 S.E.2d 106, 112 (2008), and erred in finding of fact
and law on the issues raised in Appellants brief and record beforé the Court; and
does order abrogate remedy from Respondent in the ALC?




STATEMENT OF THE CASE

On September 9, 1988, the Appellant assaulted the victim Mr. Jeffrey Bass about the
" head and body with a baseball bat, then submerged his head under water until he died. The -
‘- Appellant threw the victim’s body in a dumpster, which was recovered days later in a landfill.
Upon conclusion of their investigation, the Lexington Ceunty Sheriff’s Departlnent arrested the
. Appellant, and cllarged him with the offense of murder.
| On April 18, 1989, the Appellant was found éguilty by a jury of his peers. He was |
- sentenced by the Honorable Julius Baggett to a term of incarceration for the remainder of his
natural life. The case was reve‘rsecl on post-conviction relief, and retried before the Honorable
William Keesley en-July 10, 1998. Once again he was convicted and received another life
sentence for the offense of murder. At the time the Appellant committed this offense South
Carollna law allowed a person serving a life sentence for murder parole e11g1b111ty upon the
service of twenty (20) years. |
- The Appellant made his initial appearance before the Parole Board en September l.O,
2008. -Upon conclusion of this appearance, the Parole Board decided to deny the Appellant an
opportunity for parole. Since this initial denial the Appellant has appeared before the board an
additional two (2) times, last appearing on January 30, 2013.. Parole was elenied due to: l)/the
natnre and seriousness of the current offense; and, 2) an ind‘ication of violence in this or a
previous - offense. (R.p.6). Upon. being inforrned of this denial the Appellant reqnested a
reconsideration. (R.p.7). TheBoard decided to .reexamine‘the Appellant’s case, and determined
that the reasons for his request dicl not affect the final decision of the Parole Board, so the request

for reconsideration was denied. A(R.p.8). The Appellant was informed of this denial of



reconsideration, and immediately filed a notice of appeal. before the Administrative Law Court
(ALC). |
Within this appeal the Appellant alleged that the clenial 'of parole was arbitra_ry‘and
capricious; and, mandatory department criteria violated the Freedom ef Information Act (FOIA).
The Respondent argued that the reasons for denial followed the mandatory criteria; and, the
inforlnatlon gathered by the Depal’tment is deemed privilege, and thereby exempt from tlle
FOIA. On June 7, 2013, the Honorable ‘Jolln D. McLeodlissued an order affirming the
Department’s decision and dismissing the appeal. (R.p.1-p.3). On June 25, 2013, Appellant filed
a Notice of Appeal reques‘ting'a reversal of the ALC’e orller. This final brief of the Respondent
Tollows. | |

ARGUMENTS

1. The denial of parole was neithier arbitrary nor capricious, and the final order
followed the aspects revealed by the court in the Cooper decision.

. The Appellant argues that the decisionr‘ of the Parole Boarcl“denjdng his paro_le is arbitrary
~and ce,lpric'ious, and should be reversed and relnanded .for another hearing. The court may reverse
'of mo’dify the decision if sllbstantial righls of the appellant have been plejudjced because the
-administrative findings, inferences, conclusions or decisions are arbitrary or capricieus,
Acharacterized by abuse or discretion, or clearly pnwarranted :exercise of discretion. S.C. Code
Ann. §1-23-380(6)(f)(Supp. 2012). The denial of parole was lawful and followed the mandatory
criteria estaibllshed by the General Assembly and the Department.
The General Assembly established criteria that must be considered pfior to a decision made
by the Parole Board. The South Carolina Code of Laws specifically state:

The board must carefully consider the record of the prisoner
before, during and after imprisonment, and no such prisoner may

2 -



be paroled until it appears to the satisfaction of the board; that the

prisoner has shown a disposition to reform; that, in the future he

will probably obey the law and lead a correct life; that by his

conduct he has merited a lessening of the rigors of his .
imprisonment; that the interest of society will not be impaired

thereby; and, that suitable employment has been secured for him.

S.C. Code Ann. §24-21—640(Supp‘. 2012)

There also exist fifteen criteria found in department policy that the board must consider.! (R.p.9).
This Depaﬁment criterion does not replace tﬁe above referenced criteria, but is more detailed.
The Appellaﬁ‘; argues that the reasons gi\}en for thé» deﬁial of paroie is arbitrary and capricious
and should be remanded‘.'.The reaspns given were Qélid ‘and folloWed the mandatory crjterial
established under South Carolina law‘and Department policy.

The Appellant was denied‘pérole due to the nature ai}d seriousness of the offense of
murder; and, the indication Qf violence oécurring during the cgmmission of this offense. The
Appelfant committed" the violent act of beating and drowning a r'nan. to death. Vehement
oppAosition against -paré)le'was Qoiced to the board by the victim’s family; the Lexington County
'Sheriffs départment; énci, the Eleventh Circuit Sd“licitor-.qursuant to South Carolina léw victims,v
law enforéemen;t, and'the prosecuting agéncy must be n(;tiﬁed as to the scheduling of a parole

hearing. > Notice gi‘vés them an opportunity to voice their opinion.regarding an inmate’s release

! The board must establish,W;ittén, specific criteria for the granting of parole and provisional parole. The criteria
must be made available to all prisoners at the time of their incarceration and the general public.’S.C. Code Ann.
§24-21-640 (Supp. 2012). ' ‘

? The director must give a thirty-day written notice of any board hearing during which the board will consider
parole for a prisoner to the following persons:

(1) Any victim of the crime who suffered damage to his person as a result thereof or if such victim is
deceased, to members of his immediate family to the extent practicable;

(2) The solicitor who prosecuted the prisoner or his successor in the jurisdiction in which the crime was

/ .

prosecuted; and,



on parole. The Board will not only use their opinion, but the opinion of any individual informing
them of the Appcllaht’s good character. The reasons for denial were appropriate and followed
criteria. This denial of Parole cannot be considered arbitrary nor capricious. -

t The order released followed what is considered lawful pursuant to the South Carolina

lSupreme Court decision’ of Cooper v. S.C. Dept. of Probation, Parole and Pardon Services, 377

S.C. 489 661 S.E. 2d 106 (2008). Under Coope r the Supreme Court decided that the ﬁndlngs of
fact were included; however, the Parole Board nelther offered an explanation nor indicated that

it had considered the statutory criteria of section 24-21-640 and the fifteen criteria listed on the

A

parole form.” Cooper, at 500. Within the Cooper decision the Supreme Court established what a
+ Parole Board order should entail. It specifically states in Cooper,

Weé emphasize that in future parole review hearings, the Parole
Board may avoid the result in the instant case if it clearly states in
its. order denying parole that it considered the factors outlined in -
section 24-21-640 and the fifteen factors published in its parole
form. If the Board complies with-this procedure, the decision will

. constitute a routine denial of parole and. the. ALC would have
limited authority to review the decision to determine whether the

~ Board followed proper procedure.

Id.
The order given to the Al;pqllant followed the Cooper decisiop. The criteria within tile’ statute, -
and the mandatory policy were considered prior to the denial of parc‘)l\e. The ﬁnai decision was in
writi:ng and _included a findings of fact and conclusions qf law sepafately stated. S.C. Code Ann.
§1-23-3 501 (Supp. 2012). The ﬁndiqgs of fact were the legiti@afe reasons for the denial of parole:

and the conclusions of law were the statutory and Department criteria used to reach these

findings. According to the Supreme Court if this'is shown no further review by the ALC is

(3). The law enforcement agency that was responsible for the arrest of the prisoner concerned. S.C. Code Ann.
§24-21-221 (Supp. 2012). .



| S

necessary. The Parole Board clearly stated in its notice of rejection that it considered the

statutory criteria and the criteria set forth in Form 1212 which is sufficient under Cooper.

Compton v. S.C. Dept. of Probation. Parole and Pardon Services, 385 S.C. 476, 685 S.E.2d 1775
(2009). |

Since thé ‘App‘ellant has failed to provide.an error in law, the ALC was correct in
affirming the denial of parole. An administrative law judge shall not hear an appeal involving the
" denial of parole to a potentiélly eligiblé inmate by' the Department of Probation, Parolé and
Pardon Services. S.C. Code Ann. §1-23-600(D)(Supp. 2012).

2. The ALC was correct in not addressing the reméining issues brought by the
Appellant.

The Appellant made an FOIA request for information presented to the Board prior to his
denial.of parole. He also argued that the reasons given for denial were ‘untru'e making his denial
unlawful. Vl | |

The Respondent cgnnot provide any information to the Appellant due to it being
considered priv4ilege‘d ‘pursuant to South Carolina‘law. These matters were not addressed by the
ALC because a resolution of this case was already made. The Respon&ent revealed they abided

.by the Cooper decision; therefore, the ALC did not have furtherl jurisdiction to remand the
decision. The Coﬁrt need ‘not address Appellant’s arguments if they are either non-dispositive or

. manifestly without merit. Laser Supply and Services, Inc. v. Orchard Park Association, 382 S.C.

326,676 S.E.2d 139 (S.C. App. 2009).
It is the duty of a probation agent is to investigate all cases referred to him for
investigétion by a judge or director and reportﬁin writing. S.C. Code Ann. §24-21-280 (Supp.

2012). One of these investigations, is the completion of a pre-parole investigation. The



information gathered during this investigation are considered privileged. The South Carolina
Code of Laws specifically state:

All information and data obtained in the discharge of his official
duty by a probation agent ‘is privileged information, is not
receivable as evidence in a court, and may not be disclosed directly
or indirectly to anyone other than the judge or other entitled under
this chapter to receive reports unless ordered by the court or the
director. 3 _ -

S.C. Code Ann. §24-21-290 (Supp. 2012).
The Appellant argues that he should be allowed to view records used in determining his
, . .

~ denial of parole. As probation hearings, parole hearings are not criminal trials, so an inmate is

not entitled discovery. See, State v. Hill, 368 S.C. 649, 630 S.E.2d 274 (2006)(Criminal

procedure rules governing disclosure of evidence in criminal cases dé not"applly to probation
Co : :

revocation procéedings.)The | info;mation collected by probation agents for a pre-parole
investigation must not be allowéd to be releas'ea. This is| due té fhe sensitive informgtion
containg:d within those files. These files contain thé ‘names and addresses of each victi'rﬁ, law -
enforcement personnel, the soli;:itor and the sentencing judgé; as well as }nformétion regarding
mental health counseling or d1;ug treatment of victims or 'inmates. This ithHnation must rémain
privileged, and clqsed to‘.tlhe pﬁblic. Sincé itis privileged' information it rcmainé exempt from the
FOIA. A public body mayl but is not require"d_ to exempt fr'or_n disclosure matters specifically
4exempted from disclosure by statute or law. S.C. Code Ann. §30-4-40(a)(4). The exemption from -

. - \ :

disclosure under the FOIA does not create a duty of nondisclosure; at most these exemptions

simply allow public agencies the discretion to withhéld exempted materials from public

disclosure. Burton v. York County Sheriff’s Department, 358 S.C. 339, 594 S.E.2d 888 (2004).
: - ’ : . j



The Appellant argues that the‘ reasons used were unlawful due to it being untrue. He
believes that the use of an-indication of violence in this of a previous éffense‘is incorrect due to
the fact he had no convictions 6n his record prior to this offense. The actual reasoln relates to past
and present offenses. The Bé)afd musf look at the record of the Appeilant Before, during and after
imprisonfnent. The nature and violence committed- by the Appellant must Be taken into
consideration prior to deciding if the Appellant isa :danger tc; society. The Board was Wc_all Within-
their rights to use these reasons to deny the.Appellant aﬁ opportunity to be released on parole.

CONCLUSION

The Appellant has*hqt.revealed an error of law-in the final decision of the Parole Board,
- The denial of parole was propér pursuant to South Cardlina law. Due to these reasons the ALC
was correct in afﬁrrﬂing the decision of the Parole Board. The Respondent reépectfully requests

this Honorable Court to affirm the decision of the ALC.

" . Respectfully submitted,
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Tommy Evans, Jr. /[~
Assistant General Counsgl

- South Carolina Department of Probation,
Parole and Pardon Services
P.O. Box 50666
- Columbia, South Carolina 29250
(803) 734-9220

Attorneys for the Respondent

Columbia, South Carolina
October 11, 2013



STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT
The Honorable John D. McLeod, Administrative Law Judge
Docket Number 2013-ALJ-15-0010
Appellate Case No. 2013-001399

MATTHEW HARRIS, #157334, .. .. ... .. . i T APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND ‘
- PARDONSERVICES, . ... RESPONDENT

CERTIFICATE OF SERVICE

I, Dawn K. Nichols, Execuﬁve Adminjstrative Assistant, hereby certify that | have As/erved ‘

/ the Iwithin Final Brief of Respondeﬁt dated October 11, 2013, on Appellant this 11" day of

- OqtoBef, 2013, by '_depositing a copy of the same in the United States mail, postage prepa_id;
addresseci to his attorney of record: - |

Matthew Harris, #157334

Evans Correctional Institution-F-3-B
610 Highway 9 West

Bennettsville, S.C. 29512

I further certify that all parties required by Ruje to be sew@ served.

Dawn K. Nichols a
Executive Administrative Assistant:

South Carolina Department of Probation,
’ Parole, and Pardon Services

P. O. Box 50666 _

Columbia, South Carolina 29250



STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT
The Honorable John D. McLeod, Administrative Law Judge
.Docket Number 2013-ALJ-15-0010
Appellate Case No. 2013-001399

MATTHEW HARRIS; #157334, .. ... ..o APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND

R )
" PARDON SERVICES, . ... ... P P -........RESPONDENT

CERTIFICATE OF COUNSEL

The undersigned certifies that this Final Brief cbmplies with Rule 211(b), SCACR and

with the South Carolina Supreme Court’s order dated Aughsi-13; 2007.

oy b ]
" Tommy-Hvans, Jr. o

Assistant General Counsel
October 11, 2013



