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Statement of Issues on Appeal

I. - The lower court was correct in admitting the testimony of J. Howard
‘ Yates. There was no objection to his qualifications as an expert. There
was no objection to any of the testimony of which Appellant Developer
now complains. Moreover, there was no motion for directed verdict
made by the Appellant Developer at the close of the Respondents’ case or
any motion made related to the testimony of Yates. Finally, the testimony

was proper in aiding the finder of fact.

II.  The lower court was correct in ruling that the Appellant Developer no
longer has any right to construct or develop Phase II.

- III. © The lower court correctly found that the Amendment does not vest or
convey any property interests in Appellant Developer, and as such, there
is no writing to satisfy the statute of frauds.

IV.  This Court should affirm the decision of the lower court based upon any
ground appearlng in the Record on Appeal pursuant to Rule 220(c),
SCACR.

Statement of the Case

This is a declaratory judgment action relative to the legal rights of the Appellant
Developer and Reéponderits in certain common elements of real property which
Acomprises The Retreat at Edisto Horizontal Property Regime. The fundamental issue in
this appeal is whether or not the lower court, sitting non-jury, erred in ﬁ\nding that the
Appellant Developér had no right to develop a Phase Il on the common elements of the
Property.

This action was originally filed on May 29, 2009. The relevant pleading,
however, is the Fifth Amended Complaint filed on J anuary 14, 2011.1 See (R. pp. 16-67)

Fifth Amended Complaint filed January 24, 2011. In response to the Fifth Amended

Complaint, the Appellant Developer asserted a counterclaim asking the court to declare

' The Respondents alleged the declaratory judgment cause of action in each of the pleadings filed. The
Appellant Developer did not bring a counterclaim alleging a declaratory judgment cause of action until its
Answer to the Fifth Amended Complaint.



that it maintained rights to develop a Phase II on the property as set forth in the Master
Deed and the Amendment to the Master Deed. See (R. pp. 68-86) Answer and
Counterclaim of the Retreat at Edisto, LLC. The Réspondents filed a Reply to the
counter claiﬁ. See (R. pp. 87-90) Plaintiffs’ Reply to.Defendants Retreat at Edisto, LLC
and W. Mark Steedley’s Counterclaims filed January 17, 2012.
| This matter was originally before the Honorable Carmen T. Mullen on‘cross
motions for summary judgment. Judge Mullen found for the Respondents. Appellant
Developer appealed the order, and the Court of Appeals reversed the order finding
summary judgment to be inappropriate because Appellant Developer preseﬁted the
“requisite scintilla of evidence on the question of its intent.” See Unpublished Opinion
No 2012-UP-558. The Court of Appeals held that the interpretation and construction of
the Master Deed and Amendment was a question for the finder of fact. A non-jury
hearing was therefore h¢1d on April 29, 2013 before the Honorable Perry M. Buckner.
On June 6, 2013, Judge Buckner entered an order in favor of the Respondents.

See (R. pp. 1-14) Order dated June 6, 2013. Appellant Developer-ﬁled a Rule 59,
SCRCP, motion on June 13, 2013. On June 28, 2013, Judge Buckner denied the Rule 59
Motion. See (R. p. 15) Order dated June 28, 2013.

~ On July 16, 2013; Appellant Developer served a Notice of Appeal appealing the
June 6, 2013 and June 28, 2013 Orders.

Statement of the Facts

This is a case concerning a condominium regime located on a 3.724 acre parcel of
property on Edisto Island, South Carolina and commonly known as The Retreat at Edisto

Horizontal Property Regime (the “Regime™).



On or about December 13, 2000, Appellant Developer executed the Master Deed
of the Retreat at Edisto Horizontal Property Regime (the “Master Deed”). See (R. pp.
201-285) Plaintiffs’ Exhibit One: Master Deed of the Retreat at Edisto Horizontal
Regime. The Master Deed was recorded on January 11, 2001 at the Colleton County
Register éf Deeds at Book 924, Page 138. Id. The Master Deed originally contained

~ language creating seven (7) separate apartment buildings, each containing four (4) units,

to be located on a 3.724 acre parcel of property. Id. At the time of the filing of the
Master Deed, the entire.3.724 acre parcel of property as well as the other property
deécribed in Exhibit A of the Master Deed became “common elements” in which each of
the twénty eight (28) “apartments” retained an undivided ownership right.? 1d; See (R. p.
295) Plainﬁffs’ Exhibit Three: Plat. There is no language in the Master Deed stating that
-the 3.724 acre parcel is divisible or is comprised of more than one legal lot; id.

Sometime after the filing of the Master Deed, Appellant DeVeloper encountered
problems with zoning and permitting of all seven (7) buildings by the Town of Edisto
Beach, the United Stétes Army Corps of Engineers, and the Sduth Carolina Department
of Health and Environmental Control’s Office of Coastal Resource Management. See (R.

p. 299) Piaintiffs’ Exhibit Four: Deposition Excerpts for use at Trial. Appellant
Developer was not able to develop the twenty-eight 28 units and seven (7) buildings
proposed in the Master Deed. There was no evidence presented at th_e hearing that the
Appellant Developer could, as of the time of the trial of this‘matter, obfain the necessary
permits and éoning to develop the property as originally presented in the Master Deed.

In response to permitting and zoning problems, on or about July 27, 2001, prior to

A

% The words “common elements” and “apartments” are terms of art and are defined in the Master Deed as
well as the South Carolina Horizontal Property Act, codified at S.C. Code Ann. §§ 27-31-10 ef segq.
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any sales of the units occurring, Appellant Developer filed the First Amendment to the
Master Deed for the Retreat at Edisto Horizontal Property Regime (the “Amendment”).
See (R. pb. 286-296) Plaintiffs’ Exhibit Two: Amendment to the Master Deed. The
Amendment is filed at the Colleton County Register of Deeds at Book 945, Page 140. Id.
" The Amendment reduced the number of units from twenty eight (28) units to twelve (12)
‘units. Id. Notwithstanding the reducﬁon in the number of units, the Amendment
reaffirmed its.submission of the entire 3.724 acre parcel of pfoperty to the Regime fthat

now consisted of three (3) buildings, each with four (4) units and each of the units having

an undivided interest in the common elements for the entire 3.724 acre property. Id.

Howard Yates, Esq. testified for the HOA. He was qualified as an expert without

objection. He was qualified as an expert as follows:

Mr. Bundy:  Your Honor, at this point, I’d move to qualify the witness as an expert in
.real estate transactions, title searches, opinions of title, and marketability
of title. '

The Court: ~ Very Well, Mr. Haller?

Mr. Haller: ~ Your Honor, we certainly do not contest Mr. Yates’ background as an

' expert witness.

The Court:  Right now, I'm dealing just with qualifications, and 1 understand there
may be a subsequent objection from what you told me in pre-trial. But
right now, I’'m dealing on the issue of qualification.

Mr. Haller:  As long as we can— .

The Court: - And I will let you cross examine this witness, if you so desire, as to
qualifications.

Mr. Haller:  Mr. Yates’ reputation does not need any additional questioning from me,
as long as we retain our right as to specific questions asked.

The Court:  Absolutely. ' '

Mr. Haller:  Thank you, Your Honor.

The Court:  Thank you. So I understand there is no objection as to qualifications?

Mr. Haller:  No, Sir. ‘ '

The Court:  The witness is qualified without objection, Mr. Bundy. You may proceed.

See (R. pp. 113-114) Transcript of Trial dated April 29, 2013

Yates testified that the entire 3.724 acres was submitted to the Regime by the



Master Deed and the Amendment, and Appellant Developer did not have any vevsted
property rights in the 3.724 acre property at any time from July 27, 2001 up to the time of
the hearing in this matter. See (R. pp. 126-136; pp.151-152) Transcript of Trial dated
April 29, 2013. W. Mark Steedley testified tflat Appellant Developer did not have any fee
interest in the 3.724 acres after the property was submitted to thé Regime. See (R. pp.
171-172) Transcript of Trial dated April 29, 2013.

The Amendment did state that the Appellant Develdper may develop a second
phase, Phase II, if it exercised its “option” by takiﬁg certain actions and measures. See
(R. pp. 289-291) Plaintiffs’ Exhibit Two: Améndment to the Master Deed, Article
XXXV. These measures and actions were included in the Amendment and reqﬁired by
law. Id. Yates testified that these actions and measures were required to be taken by
Appellant Developer in order to vest any right to develop Phase IL because according to
the’express language of the Amendment, Appellant Developef was under no obligation to
de\./elop any portion of Phase 1I. See (R. pp. 122-123; pp. 128-138) Transcript of Trial
dated April 29, 2013. Yatés testified that because the Amendment did not vest any
- property rights in Defendants, it was necessary pursuant to the language of the
Amendment to have a subsequent filing that was required to vest a property right in the
Defendants. Id. Yates testified that title to property must be vested somewhere at all
times. See (R. p. 136) Transcript of Trial dated April 29, 2013. At the time of the filing
of the Amendment, the title to the property was with the 12 units. See (R. p. 127)
Transcript of Trial dated April 29, 2013. A subséquent filing never occurred. Id. All
property rights, therefore, continue to be vested in the 12 unit owners. Id.

In pertinent part, the Amendment stated as follows:



“The Grantor hereby adds the folldwing new Article XXXV to read as
follows:

EXPANSION OF REGIME

The Town of Edisto Beach (hereinafter the “Town”) originally approved a
twenty-eight unit condominium project for the real property hereby
submitted to the Regime. Due to unforeseen circumstances, the Town has
granted final approval for twelve (12) units and the Grantor has agreed to
the development of the project in stages or phases as defined herein. The
Town has not granted final approval for Phase II and Grantor is
under no obligation to develop Phase II of the Regime.

Development Stages. The Grantor proposes to develop the real estate
shown on the site plan marked Exhibit “C” to the Master Deed as a single
regime by constructing seven (7) buildings as depicted on Exhibit “B” and
“C” to the Master Deed. Phase I is compromised of Buildings 6, 7 and
5 and Phase II may include a maximum of four (4) additional
buildings containing (4) apartments each, pending approval by the
Town and the election of Grantor to proceed with the development
with all or a portion of Phase II.

Maximum Number of Apartments. The maximum number of apartments
in Phase II shall be sixteen (16) Apartments. The plot plans and floor
plans shall be as depicted in Exhibits “B” and “D” to the Master Deed.
All improvements in Phase II shall be completed prior to submission
to the Regime and shall be used for residential purposes.

Timetable.  The Grantor, its successors and assigns, or any person or
entity owning the right to develop and construct proposed Phase II,
Buildings 1, 2, 3 and 4 as shown on Exhibit “B” to the Master Deed may,
at their sole discretion, ‘stage the development and construction of the
improvements into two stages, with no guarantee to the purchasers of
Apartments in Phase I that subsequent stages or phases will be developed.
It is the Grantor’s intention to develop the proposed Phase 11, Buildings 1,
2, 3, and 4 as Phase II of the regime. The Grantor, it’s successors and
assigns on persons/entities owning the adjoining property hereby
reserve the right and privilege to determine on or before July 31,
2005, whether or not to proceed with the additional stage of
' development and the parties hereto agree that if the Grantor so decides,
the Apartments shall be in a regime which consist of two stages or phases.
" The determination of. the Grantor, its successors and assigns or
person/entities owning the adjoining property as to the stages of the
project may be on, before or after the sale of Apartments in Phase 1.



Percentage Interest Chart.  The percentage interests in the General and
Limited Common Elements of each Apartment owner before and after
addition of Phase Il of proposed development shall be according to the
chart attached hereto as Exhibit “E” to the Master Deed.

* ok ok

Master Deed Amendment for Phase II. To add Phase II pursuant to
the option reserved under this article, the Grantor shall prepare,
execute, and record an amendment to this Master Deed that shall
contain a plot plan showing the location of the Buildings and any
other improvements, and a set of floor plans of the Buildings which
shall show graphically the dimensions, area, and location of each
Apartment therein and the location of General and Limited Common
Elements affording access to each Apartment. The plans shall show
graphically insofar as possible and describe in detail the Commeon
Elements in the Buildings, both Limited and General. The plans shall
be certified by an engineer or architect authorized and licensed to
practice in this state. Instead of recording new plot plans and floor
plans as required, the Grantor may record new certifications by a
licensed engineer or architect of plot plans and floor plans previously
recorded if those plans show all of improvements required by this
section.

ok ok ok

Easements for Phase Il Development. The Grantor hereby reserves
unto itself, its successors and assigns, a commercial easement, which shall
be transferable to Grantor’s successors and assigns, for ingress, egress,
access and for the installation of utilities and other improvements over and
under common elements to facilitate in all respects the construction of the
Phase II buildings. The parties hereto acknowledge that the interest and
rights reserved by Grantor herein include the right to exclude any Co-
owners, their invitees and licensees, from using the common elements
around the proposed building pads (see Exhibit “B” to the Master Deed)
during the course of the construction of Phase II Buildings. This
commercial easement shall automatically terminate on July 31, 2005.”

See (R. pp.289-291) Plaintiffs’ Exhibit Two: Amendment to the Master Deed.
The Appellant Developer’s authorized representative drafted the Master Deed and
the Amendment. See (R. pp. 201-285) Plaintiffs’ Exhibit One: Master Deed of the Retreat

at Edisto Horizontal Regime; See (R. pp. 286-296) Plaintiffs’ Exhibit Two: Amendment



to the Master Deed; See (R. p. 119) Transcript of Trial dated April 29, 2013. Appellant
Developer unilaterally selected the terms of the Amendment including the deadline of
July 31, 2005 to “add Phase II pursuant to the option reserved.” Id.

There have not been any additional amen’dments to fhe Master Deed, either prior
to July 31, 2005 or up to the time of the hearing on this matter. See (R. pp. 121-122)
| Transcript of Trial dated April 29, 2013. |

Standard of Review

“Declaratory judgment actions are neither legal nor equitable and, therefore, the

standard of review depends on the nature of the underlying issues.” Judy v. Martin, 381
S.C. 455, 458, 674 S.E.2d 151, 153 (2009). The construction of a clear and unambiguous

deed is a question of law for the court. Hammond v. Lindsay, 277 S.C. 182, 184, 284

S.E.2d_581, 582 (1981); Hunt v. Forestry Comm'n, 358 S.C. 564, 568, 595 S.E.2d 846,

848 (Ct.App.2004); see also Vause v. Mikell, 290 S.C. 65, 68, 348 S.E.2d 187, 189
(Ct.App.i986)(“The construction of an unambiguous deed is a question of law, .not :
lfact.”). When a deed is reasoﬁably susceptible to more than one interpretation it is
ambiguous, and the quéstion of its construction is for the finder of fact. See S.C. Dept. of

Natural Resources v. Town of McClellanville, 345 S.C. 617, 550 S.E.2d 299 (2011).

“In construing a deed, the intention of the grantor must be ascertained and
effectuated, unless that intention contravenes some well settled rule of law or public

policy.’; K & A Acquisition Grp., LLC v. Island Pointe, LLC, 383 S.C. 563, 682 S.E.2d

252, 262 (2009) (internal quotation marks omitted). “In determining the grantor's intent,

the deed must be construed as a whole and effect given to every part if it can be done



to the Master Deed; See (R. p. 119) Transcript of Trial dated April 29, 2013. Appellant
Developer unilaterally selected the terms of the Amendment including the deadline of
July 31, 2005 to “add Phase II pursuant to the option reserved.” Id.
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(Appellant’s Initial Brief, p. 2), Appellant Developcrv did not object to the certification of
Yates as an expert, and, therefore, the Apbe]lant Developer cannot now argue on appeal
that the testimony of Yates should be stricken because he was improperly certified as an
expert.3

Second, pursyant to the foregoing, the only issue that could possibly be pfoperly
considered on tﬁis appeal would be an error in admitting certain testimony by Yates over
the objection of the Appellant DeQeloper. However, “[e]rror may not be predicated upon

a ruling which admits ... evidence unless ... a timely objection or motion to strike appears

of record, stating the specific ground of objection....” See Busillo v. City of North
Charleston, 404 S.C. 604, 745 S.E.2d 142 (Ct.App. 2013) citing S.C.R.E 103(a)(1). “The
failure to make a timely and proper objection to the introduction of testimony waives the

right to object to such testimony on appeal.” Calcutt v. Calcutt, 282 S.C. 565, 569, 320

S.E.2d 55, 57 (Ct.App.1984). In this case, Appellant Developer only objected twice
during the testimony of Yates. See (R. p. 116; p. 137) Transcript of Trial dated April 29,
2013. As to the first objection, Appellant Developer objected as follows:

Q. Okay. Does that Horizontal Property Regime Act specify every single
thing that has to be in a Master Deed or does it just give you the .
boundaries and the outlines of what needs be done? |

Mr. Haller: Your Honor, we would object to the extent that that question calls for a

' _ conclusion of law.

The Court: I think it does, but I think that you did not object to his qualifications as a
legal expert, so that objection, obviously is waived and overruled. You
may proceed and answer the question, Mr. Yates.

A Mr. Bundy, the South Carolina Horizontal Property Regime Act has
requirements that must be in all of the condominiums.

See (R. p. 116) Transcript of Trial dated April 29, 2013. Regardless of whether the

objection was waived, whether or not the Horizontal Property Regime Act has

* As an additional matter, the Appellant Developer made no motion to strike the testimony of Yates to the
trial court.

10



requirements that must be in all condominiums has nothing to db with any error now
complained of by Appellant Developer.* Therefore, this objection has nothing to do with
the present appeal. With regard to the second objection, it was sustained. As such, th¢
second objection has nothing to do with this appeal. There were no further objections
made. None of the testimony now complained of by the Appellant Devel-oper was
objected to by the Appellant Developer at the trial of this matter. These issues are not
preserved for review. Calcutt, 320 S.E.2d 55.

Third, the Appellant Developer did not make any directed verdict motion at the
end of the Respondents’ presentation of evidence even though the Appellant Developer
states “the trial court should have directed a verdict in [its] favor.” Appellant’s Initial
Brief, p. 7.° It is clear under South Carolina law that “a directed verdict motion is

required to preserve any issue regarding the sufficiency of evidence.” 15 S.C. Jur. Appeal

and Error § 80 citing Barber v. Citizens & Southern Bank, 268 S.C. 16, 231 S.E.2d 295
| (1997); See Peay v. Ross, 292 S.C. 535, 357 S.E.2d 482, 483 (Ct. App 1987). The South
Carolina Supreme Court has held as follows:

“There are four basic requirements to preserving issues-at trial for appellate review.
The issue must have been (1) raised to and ruled upon by the trial court; (2) raised by the

appellant; (3) raised in a timely manner, and (4) raised to the trial court with sufficient
specificity.” '

* In fact, the Appellant Developer went on to ask Mr. Yates numerous questions about the Horizontal
Property Regime Act on cross examination. See (R. pp.143-146; p. 153) Transcript of Trial dated April 29,
2013. Indeed, the only exhibit entered by the Appellant Developer was an excerpt from the S.C. Horizontal
Property Regime Act. See (R. pp. 307-308) Defendant’s Exhibit One: Lexis Nexis S.C. Code §27-31-100.

> The Appellant Developer did indicate that it might make a directed verdict motion at the close of all
evidence, but did not state any specific grounds that would be asserted if it had made the motion. See (R.
pp. 177-179) Transcript of Trial dated April 29, 2013. Instead, Appellant Developer adopted the grounds
asserted in the Respondents’ directed verdict motion, which, of course, did not include an assertion of error
to any of the testimony of Yates.

11



SCDOT v. First Carolina Corporation of S.C., 372 S.C. 295, 641 S.E.2d 903 (2007).

Therefore, any error attributed to the admission of the testimony of Yates is not preserved
for review.

Finally, the speciﬁc testimony of Yates was properly admitted. Notwithstanding the
assertions of the Appellant Developer in its brief, Yates was qualified to testify as an
expert-in real estate transactions, title searches, opinions of title, and marketability of title
without objection. Yates testified that he searched the title to confirm there were no
subsequent filings to the Amendment. See (R. p. 127) Transcript of Trial dated April 29,
2013. Yates testified that there were no recorded docum.ents that would comply with the
-express terms of; the Amendment to add Pilase I by the time required in the Amendment.
See (R. pp. 122-123; pp. 128-138) Transcript of Trial dated April 29, 2013. Yates further
explained the terms of the Master Deed and Amendment to the finder of fact. See Rule

702, SCRE (A witness qualified as an expert may testify in the form of an opinion or

otherwise to assist the trier of fact); see also Busillo, 745 S.E.2d 142 (a trial court’s
admission of evidence may only be disturbed by showing an abuse of discretion).
Therefore, Yates testimony was proper.®

IL. The lower court was correct in ruling that the Appellant no longer has
' any right to construct or develop Phase II.

The foundation of the evidence and the Court’s Order is succinctly explained at

paragraph 20 of the Order as follows:

S Appellant Developer argues that without the testimony of Yates, there is “no evidence to support
Respondent’s claims.” Appellant’s Initial Brief, p. 9. This is incorrect. The Master Deed, Amendment, and
plat were offered into evidence. See (R. p. 201) Plaintiffs’ Exhibit One: Master Deed of the Retreat at
Edisto Horizontal Regime; See (R. p. 286) Plaintiffs’ Exhibit Two: Amendment to the Master Deed; See
(R. p. 295); Plaintiffs’ Exhibit Three: Plat. Deposition testimony of the Appellant Developer was also
entered into evidence. See (R. p. 297) Plaintiffs’ Exhibit Four: Deposition Excerpts for use at Trial . The
Court, sitting as the finder of fact, was clear that it took into account all of the evidence presented. See (R.
p. 3; p. 10) Order dated June 6, 2013.
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It was the intention of Defendants in the Master Deed and the Amendment to have a right
but not an obligation to develop Phase II. It was the intention of the Defendants to have
the deadline of July 31, 2005, to exercise the right to develop Phase II. It was the
intention of the Defendants to include certain provisions in the Amendment that were
required to exercise its right to develop Phase II. The Defendants have not complied with
the required provisions to exercise its right to develop Phase 11 prior to or after July 31,
2005. The Master Deed and Amendment is construed accordingly, and the Defendants
have no present rights in the 3.724 acres.
See (R. p. 10) Order dated June 6, 2013.

When the language of the Master Deed and Amendment is read as a whole,
Appellant Developer was under no obligation to develop Phase II at the time of the filing
of the Amendment. Appellant Developer required itself to take ce:rtain,steps to create and

Yo G5

develop Phase II. The Amendment does say that it was Appellant Developer’s 1nte}1ti0n
to develop the propoéed Phase II, Buildings 1, 2, 3, Vand 4 as Phase II of the regime” at the
time of the ‘ﬁling of the Amendment, however, when the instrument is read aé a whole; it
was the Appellant Deveioper’s intention not to Be required to develop Phase II. See (R.
pp. 289—291):P1aintiffs’ Exhibit Two: Amendment to the Master Deed, Article XXXV.
(“Grantor is under no obligation to develop Phase II of the Regime.”); Gardner v.
Mozingo, 293 S.C. 23, 25, 358 S.E.2d 390, 391-92 (1987)( “In determining the grantor’s
intent, the deed must be construed as a whole and effect given to every part if it can be
done consistently with the law.”). Therefore, in order to actually have the right and the
obligation to develop Phase II, Appellant Developer was required to comply with the
terms of the Amendment as a whole.

To the extent the forgoing provisions created an ambiguity, the Court, sitting as
the finder of fact, expressly found that it was the intention of Appellant Developer to

have the option to develop Phase II without the requirement to do so. As such, it was the

intention of Appellant Developer, as evidenced in the language of the Amendment, to
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include additional requirements to add Phase 11 if it so desired. It was also the intention
of Appellant Developer to be clear about what obligations it had to develop a Phase 1.
At the time of the filing of the Amendment, it had none. Appellant Developer included
the additional requirements to add Phase 1l in order to be clear whether or not it assumed A
the obligation to Develop Phase Il and what the exact terms of the obligation it assumed
were going to be. This construction is consistent with the language of the Amendment
and the evidence pfesented at the hearing.

There was no evidence presented that prior to or after July 31, 2005 Appellant
Developer drafted, created, or filed a second amendment to the Master Deed creating
Phase II. Yates testified that he searched the title and there was no subsequent filing to
the Amendment. There is no evidence that any construction ever took place for Phase II.
There was no evidence presented to the Court of any final approval given by the Town
prior to July 31, 2005, for any Variation of Phase II. It is undisputed that no building
permits were issued for any construction in Phase II prior to July 31, 2005. It is
undisputed that prior to July 31, 2005, Defendants did not attain any permits. It is
undisputed that prior to July 31, 2005, Defendants did not file the certification of an
engineer or an architect for the plans for Phase II or any variation of the plans. It is
undisputed that Defendants did not convey any express intention, oral or written, to
HOA, or anyone else, of their intent to develop Phase 11 prior to July 31, 2005. See (R.
pp- 303-305) Plaintiffs’ Exhibit Four: Depositions for the Use at Trial. i

It is undisputed that the “Commercial Easement” held by Appellant Developer
automatically expired on July 31, 2005. Any construction at the Regime would require a

commercial easement over the common elements as they have already been conveyed to
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each unit owner in an undivided share. This is further evidence of the intention of
Appellant Developer that any right to develop Phase II expired on July 31, 2005 as it
expressly chose to have its construction easement, necessary for any development, expire
on that date. |

Mark Steedley testified that Appellant Developer, prior to July 31, 2005 engaged
in some initial efforts to evaluate if and how Phase II could be developed, including
hiring an engineer to evaluate permitting. Steedley submits that this is evi‘dence of
Appellant Developer intention to develop Phase II. The Court correctly found that the
testimony of Steedley does not change the overall and express language of the Master
Deed and Amendment.

There was also no evidence presented at the hearing as to any time frame in which
Appellant Developer intended to develop Phase II if the July 31, 2005 deadline is read
out of the document. Therefore, the intention of Appellant Developer and the language _
of the Master Deed and Amendment was to have tﬁe July 31, 2005 date be a deadline so
that all who purchased and all who searched the title would be able to tell what property
was part. of the Regime and what undivided interest each unit had in the common
elements. See (R. p. 13) Order dated June 6, 2013.

Based upon the foregoing, the Court correctly ruled that “the Amendment itself did
not create any present property rights in the [Appellant Developer]. See (R. p. 11) Order
dated June 6, 2013. The Amendment merely provided notice that there may be a Phase 11
in the future if Appellant Developer took certain measures, legal or otherwisé. This
created an option in Appellant Developer that contained certain conditions precedent for

~ its exercise, including the recordation of an instrument showing the option had been
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exercised and how Phase II was to be developed. This was to be done by July 31, 2005.
In fact, the Amendment expressly states, in pertinent part, as follows:

“To add Phase Il pursuant to the option reserved under this
article, the Grantor [Defendant/Developer] shall...”

See (R. p. 291) Plaintiffs’ Exhibit Two: Amendment to the Master Deed (emphasis
supplied).

“[S]trict cofnpliance with time limits contained in a contract will not ordinafily be

enforced, except with. regard to option contracts.” Alexander’s Land Co., LLC v.

M&M&K Corp., 390 S.C. 582, 703 S.E.2d 207 (2010) (citing Faulkner v. Millar, 319

S.C. 216, 220, 460 S.E.2d 378, 380 (1995) ((citing Dargan v. Page, 222 S.C. 520, 73
S.E.2d 705 (1952))). “When an option is subject to a condition precedent, in addition to
manifesting acceptance within the stated time, the optionee must satisfy the conditions,

and the contract will not be specifically enforced until any such conditions are

met. Alexander’s Land Co., LLC, 703 S.E.2d at 214 (2010) (citing 25 Richard A. Lord,

Williston on Contracts § 67:84 (4th ed. 2002)). “Furthermore, if the option requires

performance in a certain manner, time is of the essence and exact compliance with the
terms of the option are required.” Id.

The Amendment lists a number or actual requirements by which the Appellant
Developer might “add” Phase 1. This is coupled with the plain language that the
Appellant Defendant was under no obligation to develop Phase II. At the time of the
filing of the Amendment, there was no Phase II and there would never be a Phase II
unless the Appellant Developer was in express compliance with the requirements of the
Amendment relative to adding Phase II. The Amendment states that “[t}he Town has not

granted final approval for Phase II and Grantor is under no obligation to develop Phase 11
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of the Regime.” Therefore, at the time of the filing of the Amendment the Town had not
granted final approval for Phase II. The Amendment goes on to state that “Phase 11 may
include é maximum of four (4) additional buildingsl containing (4) apartments each,
pending approval by the Town and the election of Grantor to proceed with the
- development with all or a portion of Phase II.” (Emphasis added). Accordingly; in order
for Phase II to be developed there must first be final approval by the Town of a specific
~ Phase 11 development and the election of the Appellant Developer to proceed with the
approved Phase II. Each of these occurrences must have taken place prior to the deadline
of July 3 1, 2005. There is no evidence of any final approval by the Town of any specific
Phase 11 configuration prior to the deadline of July 31, 200.5‘ Without final approv-al
from the Town prior to July 31, 2005, Appellant Developer, pursuant to the terms of the
Amendment, no longer has the right to develop Phase II.

In addition to the foregoing, the Amendment requires that “[tJo add Phase 11
pursuant to the option reserved under this article, the Grantor shall prepare,
executé, and record an amendment to this Master Deed that shall contain a plot
plan showing the lbcation of the BuildinAgs and any other improvements, and a set of
floor plans of the Buildings which shall show graphically the dimensions, area, and
location of each Apartment therein and the location of General and Limited
Common Elements affording access to each Apartment.” See (R. p. 291) Plaintiffs’
Exhibit Two: Amendment to the Master Deed (empbhasis supplied). There is no evidence
this was ever done. The Amendment also requires that “[t]he plans shall be certified by
an engineer or architect authorized and licenséd to practice in this state. Instead of

recording new plot plans and floor plans as required, the Grantor may record new

P
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certifications by a licensed engineer or architect of plot plans and floor plans previously
recorded if those plans show all of improvements required by this section.” Id. There is
no evidence this was never done.

“In the Amendment, Appellant Developer gave itself the deadline of July 31, 2005,

to complete the conditions precedent required in order to develop Phase II. The terms of a

deed must be construed against its drafter. See Heritage Federal Savings and Loan

Association v. Eagle Lake and Golf-Condominiums, 318 S.C. 535, 458 S.E.2d 561
(Ct.App. 1995). It is undisputed that the foregoing requirem;:nts were not complied with
prior to July 31, 2005. Appellant Developer now argues that the July 31, 2005 deadline
was unreasonable. Appellant’s Initial Brief, p. 16. This argument is untenable. First, this
date was unilaterally selected by Appellant Deve]opér. Next, there is absolutely no
evidence in the record of anything that prevented Appellant Developer from complying
with the terms of the Amendment it drafted within the time frame it selected. Therefore,
there is no evidence the time frame was unreasonable.

Finally, the law démands that covenants that restrict the free use of property must

be strictly construed against limitations upon the property's free use. Hyer v. McRee, 306

S.C. 210, 410 S.E.2d 604 (Ct.App.1991). Where there is doubt, the doubt must be
resolved in favor of the property's free use. Id. The Trial Court correctly noted and
point\ed out that in order to grant any relief to Appellant Developer, it would be required
to reform the language of the Amendment and re-draft the Master Deed to add new time
frames. See (R. p. 9) Order dated June 6, 2013. First, Appellant Developer has not
requested this relief in this action. Second, this reality demonstrates the fact that the

position of Appellant Developer creates an ongoing and unknown restriction on the
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property (i.e. an undetermined length of time to right to develop a Phase II) See (R.- pp.
305-306) Plaintiffs’ Exhibit Four: Deposition Excerpts for the Use at Trial. Thereforé,
the Court was correct in ruling that Appellaﬁt Developer has no right to develop Phase II
especially since such right would be unkﬁqwn indefinitely. See (R. p. 13) Order dated
June 6, 2013.

III.  The lower court correctly found that the Amendment does not vest or
convey any property interests in the Appellant Developer, and, as such,
there is no writing to satisfy the statute of frauds.

Appellant Developer argues that the Trial. Court erred in applying the statpte of
frauds to its claim of the right to develop Phase 1I. Appellant ﬁeveloper’s sole argument,
however, with regard to its continued and future right to develop Phase 11, is based upon
its alleged “determination” that it had in fact exercised its option or made a decision that
it was going to develop Phase II prior to July 31, 2005. See (R. pp. 303-305) Plaintiffs’
Exhibit Four: Deposition Excerpts for the Use at Trial. Though this argument ignores thé
plain lahguage and express requirements of the Amendment outlined-above, the. Trial -
Court was correct in finding that no written correspondencé or filing reflecting the
election exists. Therefore, the fnanner in which the Appellant Developer conténds such
election was made—without a writing and without any notification to anyone—is itself
legally insufficient. In South Carolina, the statute of frauds requires that an interest in
property must be manifested by a writiné. S.C. Code Ann. § 32-3-10, as amended. Here,
it is undisputed that no such writing exists. See (R. pp. 303-305) Plaintiffs’ Exhibit Four:
Deposition Excerpts for the Use at Trial. The Appellant Developer argues that if a writing
1s required, then the Amendment itself constitutes the writing required .by the statute of

frauds. This is incorrect. As presented above, the Amendment expressly states that the
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Appellant Developer is not required to develop Phase I1. Moreover, the Amendment itself
requires a second amendment to “add” Phase II and reads as follows:

“|tJo add Phase I1 pursuant to the option reserved under this article, the
Grantor shall prepare, execute, and record an amendment to this Master Deed that
shall contain a plot plan showing the location of the Buildings and any other
improvements, and a set of floor plans of the Buildings which shall show graphically
the dimensions, area, and location of each Apartment therein and the location of
General and Limited Common Elements affording access to each Apartment.”

: See (R. p. 291) Plaintiff’s Exhibit Two: Amendment to the Master Deed (emphasis
supplied). Therefore, the lower court was correct in ruling that the statute of frauds
prevents the claims of Appellant Developer of a continuing right to develop Phase 11.
IV.  This Court should affirm the decision of the lower court based upon any
ground appearing in the Record on Appeal pursuant to Rule 220(c),
SCACR. ' '

This Court should affirm the decision of the lower court based upon ény and all
legal conclusions it may draw from any and all evidence appearing in the Record on
Appeal. See Rule 220(c), SCACR; Rule 208(b)(2), SCACR.

Conclusion

For all the foregoing reasons, the ruling of the Trial Court should be affirmed.

The Trial Court heard and considered all the evidence without a jury and made a

determination based upon the facts and evidence of the intention of the grantor and the

language of the Master Deed and Amendment. This ruling should not be overturned.

[signature page follows]
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