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STATEMENT OF ISSUE ON APPEAL

Did the trial court’s admission of the witness’s identification of Appellant deprive
him of due process where the witness admitted she initially identified Appellant by voice,
the show-up identification was done with Appellant .in handcuffs seated in the back of a " -
‘moving patrol car, at night, lasting only for a few seconds, where the witness admitted she
‘could only se¢ Appellant’s face at the show-up, and without the Qppor[unity for voice

identification?



STATEMENT OF THE CASE

The Abbeville Couhty grand jury indicted’Appellant on one count of armed robbery
and one count of possessmn of a firearm or knife during the commission of a crime.
(Record on Appeal p 6, lines 2-11). On April 1,2013, Appellant proceeded to trral before a
Jury and the Honorable Thomas L. Hughston Jr. Patricia Bolen and Janna Nelson

7 represented Appellant and Davrd Stumbo and Yates Brown represented the State. (R p l)
At the conclusron of the trial on Aprll 3, 2013, _the jury-found Appellantg gullty of -

~armed rohbery and possesslon of a ﬁrearm in the commission ofa Crirne R. p.. 333’ lines

‘ 20 25) For the armed robbery charge Judge Hughston sentenced Appellant to twenty—ﬁve

. years 1mpr1sonment For the weapons charge the- Judge sentenced Appellant to five years |

concurrent with credit for time served in jail prror to trial. ( R P 345 lines 6-12).

ThlS appeal follows _’



ARGUMENT

THE TRIAL COURT’S ADMISSION OF A WITNESS IDENTIFICATION OF
APPELLANT DEPRIVED HIM OF DUE PROCESS BECAUSE THE WITNESS
INITIALLY IDENTIFIED THE APPELLANT IN A MANNER OTHER THAN
VISUAL IDENTIFICATION, AND APPELLANT’S “STAND Up”?
IDENTIFICATION, DONE IN THE BACK OF A POLICE CAR, LASTING MERE
SECONDS, AT NIGHT, WAS A SUGGESTIVE AND IMPROPER
IDENTIFICATION. ' ’

STATEMENT OF FACTS

-‘ hate on the evening of February 27, 2012, sornetime around 11:30 p-m., the Shell

gas station on H1ghway 72, near Abbev1lle S C., was robbed by a hooded assailant in a ski
mask. (R. p. 116, line 20-p. 120, hne 18) The cashier on duty that night, Nakeha Williams,

gave the robber the contents of her cash register. (R. p. 119, lines 20-22). The assailant then
left the store. Ms. Williams stated she “believed” Appellant as the robberon the basis of
“body build” and a voice identification. (R.p. 88, lines 13-22). Ms. Williams indicated she
had prior interaction with Appellant at her store, ancl “he always comes in the store.” (R.p. -
87, 'lines 11-14') HOWever Ms. Williarns was unable to see the face of the robber as it was :
obscured by a ski mask and hood. (R p 84 lrne 15- p 85 hne 19) Ms. W1ll1ams called
Abbevrlle 911 and reported both the robbery and that she bel1eved Appellant was the robber
On the call, she drcl not state to a certainty that Appellant was the assailant. (R. p- 153) (911
Call State Ex. 24); (R. p. 137, lines 17-21). Williams never saw the robber’s face. (R.p.
138, lines 13-15).

Corporal Thomason of the Abbeville Police Department heard the 911 dispatch
operator’s report of the robbery and responded within a few minutes'o:f hearing the initial
report. Corporal Thomason took his patrol car to Sawrnill Acres, a trailer park within a
mile’s distance of the Shell station. - (R. p. 154, lines 2-4; p. 157, lines 19-24).  Apparently,
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this was on the basis that Corporal Thomason had previous familiarity with Appellant and
knew him to be a resident of the area. (R. p. 158, lines 4-8). Upon entering the
neighborhood in his car, Corporal Thomason came upon Appellant, wearing a red shirt,
khaki slacks, and white shoes. (R. p. 158, line 24-p. 159, line 2). Corporal Thomason
performed a Terry frisk on Appellant, found cash in his pocket, and placed him in the back
of his patrol car. (R. p 159, line 22-p. 162, line 4). Appellant did not evade or run from law
enforcement. (R. p. 172, line 24-p. 173, line 3). While Appellént was detained, Thomason
and Officer McAllister, who had also responded to the 911 call, searched)the vicinity where
he was detained and found rolls of coins, a ski mask, and other items on the ground. (R. p.
176, lines 10-25). After this discovery, Officer McAllister returned to the patrol car
containin:g Appellantr and read him his Miranda rights. (R. p. 188, lines 18-24).

- Officer McAllister and anéther officer, Lieutenant Wilkie, left the scene of
Appellant’s arrest and returned to the Shell station, where they met with Ms. Williams and
asked her if she could identify the persbﬁ who robbed the Sto;e. (R. p. 67, lines 9-14, 21.-23,
24-p. 68, line 3). When Ms. Williams agreed to comply despite a stated reluctance to
closely examiné their detainee, Corporal Thomason brought the patrol car into the parking
lot of the Shell statiqn, tﬁrned on the iﬁteﬁor lights of the car, and )then dgove‘ on. According
to testimony, the car stopped for a fev;? seconds during the identification process. (R. p. 68,
lines 13-20; p. 179, line 25-15. 180, line .3) By Investigator Wilkie’s account,l the élleged
identification lasted a couple of seconds. (R. p. 68, lines 22-25). Appellant’s attiré did not
match the initial description given by Ms. Williams to 911. (R. p. 174, linés 8-15). Atno
point was Ms. Williams given the opportunity .to examine a voice identification of

Appellant, the basis on which she had previously identified him. (R. p. 91, lines 2-11).
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Moreover, Appellant was handcuffed, alone, in the back of ’a patrol car. (R. p. 69, lines 10-

14; R. p. 70, lines 10-15). Appellant was then taken to the city police department. (R. p.

169, lines 10-13).

At the hearing in this case, Appellant’s trial counsel properly moved for a Neil v.

_ Biggers' hearing, seeking to exclude Ms. Williams’ momentary visual identification. (R. p.

68, line 22-p. 70, line 17). During cross-examination by Appellant’s counsel, Investigator

Wilkie described the ﬂeeﬁng and curS(;ry nature of the show-up from the back of the patfol

car:

S e

A,

Just a‘couple of questions, Investigator Wilkie. You ~
said it was less than a minute. It was really just a -
couple of seconds according to that video. Right?

Yes, ma'am.

In fact, Sergeant Thomason didn't even really stop his
car. ' ‘

Correct.

It was very close to midnight, so it's fair to say it
was dark out?

' Okay And my client was in the back of the pohce
car. Correct? :

Yes, ma'am.

And he was wearing handcuffs?

. They were on him at the time. Yes, ma'am.

And he was obviously brought to-the VlCtlm by the
pohce Correct?

Yes, ma'am.

1409 U.S. 188 (1992).



Q. Okay. And he was not wearing what she reported the - !
robber was wearing. Right?

No, ma'am.
He was wearing a red shirt, I believe?

A red shirt. Yes, ma'am.
His face was unobstructed?

Yes, ma'am.

L And he was wearing beige pants?

>0 > or O

Yes, ma'am. He was.

Q. - And prior to Sergeant Thomason coming up, did you tell
her anything about who was coming up? ‘

A. I asked her if she felt comfortable viewing him or

: seeing him so that she could. 1dent1fy him and she said

that was fine.

And there wasn't anyone else in the car, r1ght‘7 Other

than the officer and my client? ~

A.  That's correct.

Q. And you didn't bring anyone else up there at any other
. time to the victim to view. Correct?

- A.  No, ma'am.
And you didn't do a lineup?

A. No, ma'am. |
Id Furthermore, at the Biggers hearing, Ms. Williams adrilrtted during cress-examination B
by App.ellant that she could not really -see Appellant durihg the show-up, and her
identification of his clethirrg that night-does not match"that- of In\festigator Wilkie and she

herself was unsure of what hé was wearing:



- -

The person in the store was wearing a mask? Okay.
And when you saw him in the back of the police car,
was he handcuffed?

Yes.

THE COURT: Could you see?

I couldn't really. I could see his head and him just

" sitting in the car and they shined the hght and I

seen his face.

- Okay. So, he was sitting in the car.

Yes, ma'am.

They didn't take him out? They dldn't take him out of
the car?

.

No, they didn't take him'out:

Okay. And what was ---

- . Because I asked them ot to; because they asked me

first could they bring him back up there and I'could
tully identify him. I told them that I didn't want

to, as far as him coming in the store. But they said,
well, I'll leave him in the car and have him seated
and they will shine the light and ---

And he was wearing a red‘ shirt in fche car. Right?
No, m'a'an'l.‘u

What was he wéaring?

He had that, a green jacket on, if I'm not mistaken.

In the car?

Yes, ma'am, I think so. I really Just couldnt tell.
I seen his face. -

In the car?

Yes, ma'am.



Q. So, you didn't really notice what he was wearing in
the car? :

A. No. ’
(R. p. 90, line 12-p. 91, line 23). Tr. April 1, pp. 490, 11. 12-91,23. Despite some
. contradictory testimony of the witnesses, the witness’ own admission that she could not see,
and the brief and cursory nature of the 'show-up outside the police station, the trial court
ruled that the identification was admissible over Appellant’s objection, and without
- reviewing all of the Neil v. Biggers factoré. (R. p. 100, line 10-p. 101, line 4). During the
course of the trial, Ms. 'Williams bolstered 'h'er own staiteménts beyond those made in the
pretrial hearing; contféry to prior testimony, she ciaimed a greater degree of certitude about

the identification during cross-examination by Appellant’s counsel. (R. p. 130, lines 5-8). |

DISCUSSION

YA Law enforcement’s suggestive identification procedure was -conducive to mistaken

_ identiﬁcation qiéd violated Apiaéllant 'S i;ight to 'dy‘e process.

An identification pri)éeduie thzit is unnecesséiily suggéstivé and‘conduciVe to
irreparable mistaken' identification violates an individiial’s right to due process of law.
Stovall. v, -Denno, 388 U.S. 293, 301-02 (1967); State v. Moore, 343 S.C. 282, 286, 540
S.E.2d 445, 447 (2000). In Neil v. Biggers, the Supreme Court crafted a two-prong inquiry
to determine the admissibility of out-of-court identifications. 409 U.S. 188 (1992). First, the
trial court must ascertain whether the identification process was unduly suggestive. Second,
the trial court must determine whether the out-of-court identification was neve'rthe‘less )

reliable that no substantial likelihood of misidentification existed. Id at 198. This



determination must be fact-specific: “there is no bright line rule concerning show-ups, as
the ultimate decision is controlled by the particular facts and circumstances.” Gibbs v.
State, 403 S.C. 484, 744 SE.2d 170 (2013). See also State v. Liverman, 398 S.C. 130,
138, 727 S.E.2d 422, 426 (2012) (ci;[fng Biggers, 409 U.S. at 198). Corporal Thomason
and Officer McAllister’s attempt to elicit an identification from Ms. Williams, at night,
without the patrol car even stopping, as it moved past the Appellant made the procedure
unnecessarﬂy suggqstivé and conducive to irreparable mistakeﬁ -itiéhtiﬁcation. Since Ms. ’.
Williams’ identification was ndt reli’ablé, any evidénce of it and fruits ‘thereof should have

been excluded at trial.

A Law enforcement violated Appellant’s due process rights by using an

identification method that was patently suggestive.

A Pursggnt to Bigger;v and its progeny,’ 'both the United States Supreme Court and the
Coﬁrts of Sc;uth Carolina requirevtrial courts. to scrutinize identiﬁ:cation processes that are »
‘ ‘unduly sqgges‘tiv-el.l - Some idenfiﬁcatiqns are considered suggestive as a matter of law,
- includir}g show-ups. Moore, 343 S.C. at:287, 540 S.E.2d at 448. See also State v. Frazier,
39_4 S.C. 213, 715 S.E2d 650 (Ct. App.. 201i)ﬁ Such suggestive identifications e
disfavored as a léw. enforcement practice, and ;one-on-one show-ups have been widely
condemned %,f‘i@efently suggestive.” Sl;ovall{ 388 U.S. at 302; Moore, 343 S.C. at 287,
540 S.E.2d at 448 (citing Jefferson v.'State; 425 S.E.2d 915, 918 (Ga. Ct. App. 1992)).

South Carolina Courts consistently Arecogriize that ha\./ing the witness in the
presence of the suspect, where no other individuals are detained, is suggestive. Gibbs,
403 S.C. at 494,744 SE2d at 175;.L14'verman, 398 S.C. at 141, 727 S.E.2d at 427; Moore,

343 S.C. at 288, 540 S.E.2d at 448; Frazier, 394 S.C. at 221, 715 S.E.2d at 654; Staté V.

2E.g., Perryv. New Hampshire, 132 S. Ct. 716 (2012); Manson v. Brathwaite, 432 U.S. 98 (1976).’
9 .



Mansfield, 343 S.C. 66, 538 S.E.2d 257 (Ct. App. 2000); State v. Blassingame, 338 S.C.
240, 525 S.E.2d 535 (Ct. App. 1999). Moreover, the South Carolina Supreme Court has
categorized stand up identification procedures as “patently suggestive.” Moore at 448. If a
suggestive out-of-court identification procedure created a very substantial likelihoéd of
irreparable misidentification, a subséquent in-court idenﬁiﬁcation is not admissible, as it is
fruit of the poisonous tree. Manson v. Brathwaite, 432 U.S. 9‘87 (1977); Moore, 343 S.C. at
286, 540 S.E.2d at 447. Exarﬂples of noﬁ-suggesﬁ_ve identiﬁkqétionslinclude photographic
lineups, even where the photds contain varyirig'g> background colors, or a witness’
spontaneous identification of a defendant without law 'enforcemgnt prompting. E.g., Statev.
Dukes, 404'S.C. 553,745 S.E.2d 137 (Ct. App. 2013),petiti0nfor. cert. filed, No. 5148 (S.C.
Oct. 23,. 2013); State' v. Turner, 373 S.C. 121, 644 S.E.2d 693 (2007). Accérd Colemén V.
Alabama, 339 U.S. 1 (1970) - (noting the absence of ‘;he crucial element of . police
overreaching Whe;re 'Witness; identification was virtually spdntaneoﬁs).'

In ‘;he present case, -thc actions of Investigator Wilkie, Sergeant McAllister, and
CorpOrai Thoméxson made Ms. ‘William.s’ identification of ,‘ Appellant unnecessarily
suggestive and ébﬁducive to an irreparable rﬁistaken identiﬁcaﬁon. First, the ofﬁcers’
protocol for fhe sh;)w-ub was patently and inherently gﬁgg(esti?e in our jurisprudence. There
| is no dispute in the record by law enforcement or Ms. Williams that the identification lasted
mere seconds, and in no case, more than a minute. Ms. Williams’ testimony indicates that
Thomasons’ patrol car may not have even come to a sfop.' "Appellant was aloné and
ﬁandcuffed in the rear of the patrol car. | A light-was momentérily shown in his face for the
benefit of Ms. Wif]iams, yet Ms. Williams‘concedefd she “couldn’t really” see. (R. p. 90,

line 12-p.91, line 23). No opportunity was given for a photo line ﬁp or a “stand up” at the
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police station. Appellant was not shown in attire matching the witness’s initial description,
and the witness even admitted she couldn’t really see. In faci, on the whole, the .
identification of Appellant was cursory, as if it were a foregone conclusion that Appellant
was guilty.: Appellant satisfies the first prong of the Biggers test by virtue of the me‘ihod of
his abbreviated and flawed show-up identification. Under all circumstances, it falls sciuarely =

in the category of identifications treated as suggestive by the U.S. Supreme Court and the -

‘South Carolina appellate courts.

B.  The witness’ identification of Appellant was not reliable enough to mitigate

the suggestive natitije of law enforcement’s identiﬁc'cltion iﬁetho'd.
Orice the Court hd§ detgriiiiiied that an identiﬁcyationl is-suggéstivé; it must i)roceed to
e\{aluate its reliability. Dukes, 404 S.C. at 560-61, 745 S.E.2d éit '141.,_If, thé out-of-court-
| identiﬁcaticin was névertheless so reliable that no subs‘iantial_‘ likelihood  of
misidentiﬁcation existed, the identiiication may be admitted. Liverman, 398 S.C.at 138, -
727 S.E.2d at 42_5—'26 (citing Bigger%, 409 U.S. at 198). Five factors should be cévnsidere'd‘.__
when evaluating, in the totality of the i:ircumstances, “;he reliability o{ an ideiitiﬁcaiioii"
| pursuant ‘io Biggers: (1) the witness’s Qpp'ortunify to view the perpetrafor at the timeiof thé :
crime; (2) the .witness’s degree i)f attentiori; (3) the accilraéy of | the | witnéss’s _prior:
description 6f tiie perpetrator; (4) the 'lgvel of certainty demonstrated by the witness; and (5) .
the lerigth of time between the crime and the confrontatii)n. Id at 138; 727 SE.2d atf426.
*See also S'tate v. Stewart, 275 S.C. 447, 450,272 SE.2d 628, 629 (1"980).
In South. Carolina, courts have only found out-of-court ideritiﬁcatipns t;) be

sufficiently reliable when at least two of the Biggers factors are satisfied. A witness’

identification during a single person Ashow-up was found to be sufﬁéiently reliable
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(overcoming ‘the taint of suggestiveness and minimizing the possibility of mistaken
identification) because he had a :“protracted opportunity” to observe and remember the
defendant’s face and noted particularly his heightened attention to the defendant’s features
during the commission of a burglary. Mansf eld, 343 S.C.: at 79, 538 S.E.2d at 263.
' Snmlarly, a “patently suggestlve method of identification was upheld because three
: witnesses saw their assailant‘ for several minutes in good light, and were able to providea
detailed description of the defendant prior to viewing his nhotograph. State v. T raylor, 360 .» o
| S.Ct».74 | 83 ‘600 S.E.‘2bd 523 527. ‘Finally, a .single--p'erSOn show-up identiﬁcation was
upheld where the witness was 1dent1ﬁed the defendant with a high degree of certalnty only: A'
twenty mlnutes after the commission of the crrme even though the w1tness made h1s

1dent1f1cat10n whrle berng drrven by the defendant whlle the defendant was be1ng detained ,

o ,'by law enforcement Frazzer 394 S.C.at222, 715S. E 2d at 654.

Conversely, in State v. Moore the only factor supportlng a ﬁndlné of rehabrhty was,
) the short amount of trme b‘etween the crime’ s occurrence and the w1tness 1dent1ﬁcat10n and
consequently the 1dent1ﬁcatron was excluded 343 S. C at 289 540 S E 2d at 449 The .
South Carohna Supreme ‘Court noted that the witness orrgrnally did not’ get a good look at I‘
.the cr1m1na1 and that. the suggestrveness of a smgle person show—up, where the defendant :
'was berng detarned and’ was surrounded by law enforcement was not overcome or' ‘
: sufﬁcrently mrtlgated d |

' The case at hand ahgns itself most- closely w1th Moore. As in that case, there are not
sufficient 1nd1cators of rehabthty, under Biggers as to mitigate the suggestiveness of law
enforcement’s i‘dentiﬁcati‘onfprocedure' There is no dispute that. Ms. Williams' 1mt1ally |

' identified Appellant in at the time of the robbery by voice 1dent1ﬁcatron and “body build.”
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She said that she “believed” t{hat the robber was Appéllant, but heriid’ehtiﬁcation relied
significantly on the voice identification. In addition to this agitated 'mental 'staté, it is
undiéputed Ms. Williams never viewed the face of the robber whﬂe the crime was being
committed. She stated that his face Vwas ‘covered by a ski r:nask and hood. Her opportup_'ij[y
to View her aésailant at the time was therefore limited as .hto the second, visual identiﬁcatioﬁ.

‘ 'Théugh hér assailant was fac'iéll.‘y. obscured, one mﬁst conpcde she -Qbserveli'her R
ﬁésailant "f(,)'r a short timé. During this brief observétioﬁ, Ms. Williams r:é:called that the

assailant was masked and was W@aring a - green jécket; However, when the show—up'

. i ¢

' _ide_’ntiﬁc'atibn was performed, Appellant was not masked, ribr did his attire match her initial "

description. Ms. Williams admitted she only noticed Appellant’s face during the show—up,ﬁ

and believed him to be wearing a green jacket.. In\;’estigator Wilkie testified that the

o .'A’ppellant was not wearing a green jacket at that point but rather ared shirt.- k :

Additio’nally, Ms Williams"‘ 6pportunity_to idehtify tﬁe Appellant as the masked .

assailant was fleeting at best. She was driven by the Appellant while he was in custody;.< -

¢

- without ever fully. stobpfng; It around midnight and it is f1.1nc1’ear exééﬂy how much light

‘was in the area where the Appcllant‘ was being detained. There is no"evidencé that the

: A'ppezllant was ever made to get out of the police .cfuisei ‘while Ms. Williams was attémpting

to identify him.

Related to the-issue of the timing and comf)leteness of the initial identification, Ms. .

Williams was never given the opportunity to make a voice identification; her recollection of

. Appellant’s voice as a former patron in the store may have caused mistake or confusion in

" her ‘identification. Because Appellant did not speak at the show-up, théfe was no’

opportunity to conduct a voice identification that would have éubstantiated the other

- 13



evidence provided by Ms. Williams. - While Ms. Williams seemed to be certain of her
assailant in her actual trial testimony, her initial identification in the 911 call came with the

caveat that she “believed” Williams was the aséailant, but the show-up itself was so

truncated that there was the possibility of mistaken identification. Though the length of the
time between the underlying offense and the identification admittedly was rclatii/ely brief .
" (approximately an hour and a half), this fact must be balanced against the pfoblem‘atic 'nafiure .

. of the suggestive identification protocol.

'The evidence of Ms. Williams’ identification of the Appellant ‘was thusjvunreiliablie as

* a matter of law, and shoilld not have been.'admitte’d at triai. The circumstances SIirrgunding
' the idientiﬁcatiori demonstrate thét there ‘was: a subsiantieil likelihood . of irreparable
* misidentification, eind this likelihood was not mitigated by any reliability eiihiBited by Ms.
f Williainé. _-Thiié;‘ having - ﬁist shp\‘)vri »that »tiie, s‘héw-hp iden‘iiﬁciation was' inherentl);

~ suggestive, Appellant also successfully demonstrates ihatlthc identification procedure was '

1

» conducive toirréparable mistaken identification in the totality of the circ_timstanc;es. Asin -

~ Moore, these demonstrations give rise to a basis for remand.

‘Balancing the suggestiveness of the identification’ meetings with the factors bearing .

" on the reliability of the identification, nothing in this case suggests that the geriera_tio'n of the

out-of-court identiﬁcation and the presentation of this evidence to the jury rose above the

level of depriving Appellant of due process of the law: Appellant’s identiﬁéétiqn should 4

| have been excluded as a matter of law, and should be the basis for a remand of this matter ot - -

~ the trial court.
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- CONCLUSION

Appellant -respectfully requests that this Court find the show-up -identification
procedure unduly suggestive and the identification inherently unreliable as a matter of léw, |

and remand thié case for a new trial.

' Respectfully submltted
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A JohI{Edward Robinson
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