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STATEMENT OF ISSUE ON APPEAL
Whether the court erred by revoking appellant’s probation without a finding that his
failure tolprovide a home address and report Were'willful‘ violations where record shows

appellant had no steady place to live, and that he tried to report?



STATEMENT OF THE CASE

Appellant“ was indicted at the February 16, 2012 term of the York County Grand
Jury for the offense of possession with intent to distribute cocaine. R. 11. He was sentenced
by the Honorable John C. Hayes; I onr April 12,2012 to one yearfirnprisonmentv suspended
upon one year of probatron R. 13 A probatlon violation arrest warrant ‘was issued on
December 3, 2012, alleglng appellant did not provrde a permanent address and had farled to
report. R. 14.

a .Appellarit appeared on Mayj 20, 2013 -for a probationt.revocation:hearing before
Judge Hayes. Ton'ii Johnson represented appellant. Probation' AAgent-. SHannon Myers |
represented tne state. Rl | | V | |
At the‘ conclusion of the rer/ocation hearing. Judge Hayes re‘voked appellant’s
A 'probatron and: ordered that it run concurrent wrth the time he was serv1ng frorn an apparent
family court contempt order R. 7,1 15 9,1 2 | '

ThlS appeal follows



ARGUMENT

The court erred by revoking appellant’s probation without a finding that his failure to

provide a home address and report were willful violations where record shows appellant had

" no steady place to live, and that he tried to report.

‘Relevant Facts
: .Judge Hayes noted at the beginning of thé revocation hearing that ‘;he probation
agent haci stated appellant had moxll_ed without notifying the agent. Api)ellant ac'knowledged'
thét v'vas true, but his aﬁoméy argued appellant did nbt have any permanent place to live:
“Hé"s kihd of béeh living pillar to post in reference to that.” R. 4;1. 21 -5, L. 22.
Defense &mnsel J dhnson alvso said that appellant did report in July and spoke with
“an agent because “at the timé .his aéént wasnotin. . .” R.5 1L 10 -14. The judge said |
'Violatiéns were “substantial,™and he .révoked,abpellant’s probati(;n. ‘The judge did not make
any ﬁhdi_ngs regarding whezther appéllant’s inabﬂity to have a pcrmianent address 0} his ’
féli_lu’r_e toi rep;)rt ‘after. his prol?a_tig)n iage.nt Was not in were Wil_lful Violatibns or .whe'the.r ‘Ehéy‘
‘were éirc‘umstanc;es beyond his control. - )

Discussion

In State v. Garrard, 390 S.C. 146, 700 S.E.éd 2 69 (Ct. App. 2010), this Court found :
the defendéﬁt’s legal presence wlithiln one thoﬁsand feet of a :schol)l -did not constitute a
~ willful violation of his éorrﬁnunity supervision program.‘ The Court found the defendant did
n.o‘t knowingly and willingl}; violate the conditions of his probation'. The Coqrt noted the
trial judge repeatedly asked the ’prqbation officer representing the state whether the violation
was Willful. The éfﬁcer never gave a direct answer to the question and stated he was

* - leaving the matter to the judge’s.discretior'l.



Here, the court did not inquire at all whether the violations were willful even though
defense counsel told the judge appellant was living “pillar to post?” and that he had reported
in July 2012 but his agent was not there to see him report. |

Although the alleged probétions violations were not monetary bnes iﬁ this case, it is
. generally accepted that the probationer should not have his probatlon revoked for

circumstances that are 51mp1y beyond his control. See State v. Spare, 374 S.C. 264, 647

S.E.2d 706 (2007); Barlet v. State, 288 S.C. 481, 343 S.E.2d 620 (1986); cf. St_ate_y_.} .
Hamiiton,'333 S.C. 642,511 S.E2d 94 (1999). .

Appellant’s‘ probatioﬁ ;/iolations in this case were not willful. The court did no;[
" make any 1nqu1ry of appellant about the circumstances of the viplations e'Ven(though his _'

defense counsel offered reasons why the violations were not. willful. The Judge erred by

revoking appellant’s probation under these circumstances.



CONCLUSION
By reason of the foregoing érgument, the revocation of appellant’s probation should
be vacated.

.. Respectfully submitted,

E Robert M. Dudek
Chief Appellate Defender

' ATTORNEY FOR APPELLANT

 This 21st day of February, 2014..
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1. He 1s Chief Appellate Defender for the South Carolma Ofﬁce of Appellate.
- Defense, and was appomted to represent appellant. ‘ ) ’

| 2. He has rev1ewed the record of appellant s probation revocat1on hearlng
before Judge John C Hayes 111, which was held on May 20, 2013 and in hlS opinion, .the :,

appeal is thhout legal merit sufficient to warrant a new trial.

3. 'He has, pursuant.to Anders v. California, 386 U S. 738, 87 S.Ct. 1396

(1967), briefed an arguable legal issue which arose durmg the course of the trial. -

WHEREFORE, he asks the Court fo reheve h1m as counsel for Fred Cole Jr.

Respectfully submxtted/

Robert M. f)udek
Chief Appellate Defender-

ATTORNEY FOR APPELLANT

This 21st day of February, 2014.
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' Appellant proposes the follow1ng be 1ncluded in the Record on Appeal
(1) True-billed indictment;
2) Probation Revocation Heanng transcript

3) Sentencing Sheet
(4) . Probatlon arrest warrant '

I cert1fy that this de51gnatlon contains no matter which is irrelevant to this appeal

February 21st, 2014

Robéit M. Dudek
Chief Appellate Defender

South Carolina Comm1ss1on on Indrgent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211- 1589

(803) 734-1343

Attorney for Appellant
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_ The undersigned certifies that to the best of ‘my ability this Anders Brief of
Appellant complies with Rule 211(b), SCACR, and the August 13, 2007, order from the
South Carolina Supreme Court entitled “Interim Guidance Regardmg Personal Data
Identifiers and Other Sensitive Information in Appellate Court Fllmgs

February 21,2014 . J

RoWét M., Dudek
.Chief Appellate Defender

S.C. Commission on Indigent Defense

Division of Appellate Defense

1330 Lady Street, Suite 401.. -

‘Post Office Box 11589 ,
. Columbia, South Carolina 29211-15 -

SC C@uﬁ of Appess
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CERTIFICATE OF SERVICE .

The undersigned attorney hereby cettifies that a true copy of the Anders Brief of Appellant
.and Designation of Matter in the above referenced case has been served upon Matthew Buchanan,
Esquire, at.the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC 29201;
and a copy of the Anders Brief of Appellant and Designation of Matter and Record on Appeal have
been served on Fred Cole, Jr #355520 at Walden Correctional Institution, this 21st day of

February, 2014. : %

Robert M. Iﬁudek
Chief Appellate Defender
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SUBSCRIBED AND SWORN TO before me - .
- this 21st day of February, 2014. ' \ ' R}E@EW MD
. [
(L.S) FEB 21 20

Notary Public for South Carolina : IS
My Commission Expires: _October 24, 2021. S@ @OUWE ot Ampea




