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LAY

A \}d\) \ U IN THE UNITED STATES DISTRICT COURT
WY A4 FOR THE DISTRICT OF SOUTH CAROLINA
\ Q COLUMBIA DIVISION

Glenda Renee Couram, Civil Action No. 3:10—001—MJP;PJG

Plaintiff,

)
)
)
)
v. )
) ORDER
South Carolina Department of Motor) '
Vehicles; Lula N. Davis; Connie
: Rhett; and Shirley Rivers, in their

Individual capacities,

)

)

)

)
Defendants, )
)

This matter is before the Court pursuant to a report and recommendation submitted on

/7

November 12,2010 by Uni;ced States Magisfrate Judge P-aige"{ : G_ossétt-, to whom it was referred-

| for review under 28 U.S.C. § 636(b)(1)(B) and this Co?rt's Local Rules. Also, ihere.is before
the Court a “Motion to Remand/Removal to State Court and Request to Amend Complelint” that
was filed by Plaintiff on December 14,.201 0.

In the underlying action, Plaintiff Glenda Renee Couram (“Plaintiff’), proceleding pro se,
seeks monetary damages fr-om hef'cqrrent employer, the South Carolina\Dep'artment of Motor
Vehiqles (SCDMYV), asserting.all.eged violations of Title VII of the Civil Riéhfs Act of 1964
(Title VII), 42 U.S.C. §§ 2000e — 2000e-17; the Age Disc?i'mination in Empioyment Act

- (ADEA), 29 U.S.C. §§ 621 —634, and the EquaL_i’ay Act of 1963 (EPA), 29 U.S.C. § 206.

Specifically, Plaintiff coritends that the SCDMYV failed to promote her and subjected her to a-

_hostile work environment because of her age, paid her lower wages than her younger colleagues,
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and retaliated against her by demoting her on the basis of her age. Plaintiffalso ésserts state law
claims for outrage and civil conspiracy.
I. BACKGROUND

Plaintiff is a fifty-two (52) Vear old African-Americanfemaleﬁ Plaintiff has been an
employee of the South Carolina Department of Motor Vehicles (SCDMV) since October 2004,
when she was hired as a temporary employee in the data entry section. On June 19, 2006,
Plaintiff was hired into a full-time position as a Compliance Specialist in the tickets branch of
SCDMV’s driver recérds section. She was reassigned to a p(;jsition within the informatioﬁ
manégement branch of driver records on December 8, 2008, without loss of pay or title. Plaintiff

‘ remains employed by the SCDMYV in this position to the present day. —

On Novex;uber 13,2008, Plaintiff filed a charge ofdiscriminétion with the United States
Equal Empioyment Oppoﬁunity Cbmmission' (EEOC). She asserted that she had been
discrixﬁinat’ed against, harasse;i, subjected to a hostile work environment, in violation of the Age
Discrimination in Employment Act of 967, and retaliated against her for eﬁgaging in
unspecified, protected activity.'

After receiving notice of the right to sue, Plaintiff timely commenced this action against
the Defendant én January 4, 2010 On August 11, 2010, the Defendants moved for summa-ry
judgment pursuant to Rule 56 of-the Federal Rules of Civil Prorcedur:e. The Deféndants assert
that summary judgmentAis warranted because (1) Plaintiff’s claims pursuant the ADEA are
barred by state sovereign ilﬁxnunity; (2) Plaintiff’s claims pursuant to the EPA or Tit»le VII fail

because her complaints are based on age and neither statute forbids age discrimination; (3)

2
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Plaintiff cannot estnblish prima facie cases of either age discrimination, age harassment, or
retaliation because of age; (4) Plaintiff’s claim for outrage is baired by the South Carolina
Workers’ Compensation Act;'anci (5) Plaintiff fails to establish a prima facie case of civii
conspiracy. In her response to the Defendants’ motion for summary judgment, Plaintiff urgéd
ihe Court to deny summary judgment.due to the Defendants’ failure to meet the ieduirements of
Rule 56(c).

N Upon her review, tiie Magistrate Jncige nbserves that thg SCDMV is immune from suit in
federal court pursuant to the Eleventh Amendment to the United States Constitution and it has
not waived its immunity. The Magistrate Judge observesihat Plaintiff's ADEA claims against

individual Defendants Davis, Rhett, and Rivers fail as a matter of law because the ADEA does

not previde for actions against these defendants in their individual capacities. Citing Birkbeck

v. Marvel Lighting Corp., 30 F.3d 507, 510 (4" Cir. 1994) (Accordingly, we [the Court]'rejéctcd

the claim of individual liability under the ADEA); Lissau v. Southern Food Service, Inc., 159
F.3d 177, 180 (4™ Cir. 1998) (holding that there is no individual liability under the ADEA or

Title VII); see also McNeal v. Montgomery Cnty.. Md., 307 Fed. Appx. 766, 775 n.6 (4™ Cir.

2009) (unpublished) (“[O]nly an employer, not an individual employee, may be held liable under
the ADEA.”). The Magistrate Judge further observes that the Plaintiff's evidence fails to

establish a prima: facie case of either outrage or civil cons'piracy.2 Therefore, the Magistrate

! Plaintiff only checked boxes for age discrimination and retaliation on her Charge of Discrimination, EEOC Form 5,
which documents the type of discrimination Plaintiff claims she suffered. (Seg Docket Entry No. 48 —2.)

2 The Magistrate Judge also found that the claim for outrage, commonly referred to as intentional infliction of
emotional distress, is barred by the exclusivity provision of the South Carolina Workers’ Compensation Act. See
'S.C. Code Ann. § 42-1-540 (making the Act the exclusive remedy for employees seeking damages for personal
injuries arisirig out of and in the course of their employment); see also Dickert v. Metropolitan Life Ins. Co:, 428 -

[WS]



3:10-cv-00001-MJP  Date Filed 03/10/11  Entry Number 94  Page 4 of 10

Judge recommends granting the Defendants’ motion for summary judgmem;.3

Plaintiff submitted various objections to the Magistrate Judge’s Report and ‘
Recommendation. Plaintiff first voices her displeasur‘e with the way the Magistrate Judg¢ |
adjudicated discovery issues. Plaintiff then objects to the Magi'sfrate Judge’s observation that
her claims are based séicly on the ADEA and arguéS that she ﬁas apprdpriately brou,g-hf claims
under Title VII and 42 U.S.C. § 1983. Plaintiff further aséerts that the South Carolina Tort
Claims Act abrog.a'tes the State’s Sovereign Immunity and the tort of outrage is not barred by the
exclusivity provisions o'f the Workers’ Compensation Act_. Finaily, Pléintiff argues that the
breadth 6f her- allégqtio‘ns s.upport her claim for civil conspiracy since pérticipation in a
conspiracy is a questiop of fact. Plain_tjff asks the Court to reject th?Magistrate' Judge’s
recommendation and allow Plalintiff her day in Court. | | )

Additionally, on Décemb_er 14,2010, P_laintiff ﬁle_d a “Motion to Remaﬁd/Removal to
State Court and Request to Amend Compjlaint.” In this motion, Pléintiff asks the Court to
remand her claims to state court if jurisdiction is appropriate there. In the alternative, Plaintiff

requests that the Court allow her to amend the Complaint to add claims for religious

discrimination and harassment.

S.E.2d 700 (S.C. 1993) (holding that intentional infliction of emotional distress, assault and battery, and mental
trauma were covered by the exclusive remedy provision of the Workers® Compensation Act).

* The Magistrate Judge makes only a recommendation to this Court. The recommendation has no presumptive
weight. The responsibility to make a final determination remains with this court. See Mathews v. Weber, 423 U.S.
261,270-71 (1976). The Court is charged with making a de novo determination of those portions of the Report and
Recommendation to which specific objection is made; and the court may accept, reject, or modify, in whole or in
part, the recommendation of the magistrate judge or recommit the matter with instructions. See 28 U.S.C. §
636(b)(1).
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II. ANALYSIS

A. ~ Age Discrimination in Employment Act Claims

i

Plaintiff alleges that the SCDMYV unlawfully discriminated against her based upon her
age by failing to promote her, pﬁying her'di_'sparate wages, SLllbjecting her to a hosti]e work
enviro.nment, and retaliating against her by demoting her. The ADEA addresses age related
employment issues‘by making it “unlawful for an employer;..'to discharge any individual or
otherwise discriminate against any individual Witﬁ respect to his compenéation, tenﬁs,
conditions, or privileges of employment, because of such individual's age....” 29 U.S.C. §
623(a)(1). However, as the Magistrate Judge has observed, the SCDMV and-individual
‘Defendants Davis, Rhett, and Rivers are immune from an ADEA suit in federal court-pursuant to
the Eleventh Amendment to t;he United States Constitution.

The Eleventﬁ Amendr?nent provides ‘thai “[t]hejudieial power of the United States shall
not be construed t(o/extend to any suit in law or equity, coxﬁmenced or prosecuted against one of
the United States by citizens!of another state, or by citizens or subjects of any fereign state.”
U.S. Const. art. XI. The Supreme Court has consistently construed the Eleventh Amendment to

bar suits against a state brouom by its own cmzens in federal court. Pennhurst State School and

Hospital v. Halderman, 465 U.S. 89, 98 (1984). The 1mmumty from suit conferred by the

Eleventh Amendment eXtends both to suits against the state itself, suits against state agencies
such as the SCDMYV and its governing body, officers, and agents, which.function as an arm or

alter ego of the state.* Pennhurst, supra, at 100; see also Regents of the Univ. of California v.

4 The SCDMYV is without questioﬁ-a' department of the State of South Carolina. See S.C. Code Ann. § 56-1-5.
: , , . _
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Doe, 519 U.S. 425,429 (1997); Will v. Michigan Dep’t of State Police, 491 U.S. 58, 70 (1989);

Alabama v. Pugh, 438 U.S. 781 (1978); Hughes v. Blankenship, 672 F.2d 403 (4" Cir. 1982);

Jensen v. Conrad, 570 F. Supp. 91, 96-97 (D.S.C. 1983); Coffin v. South Carolina Dep't of

ocial Services, 562 F. Supp. 579, 584 (D.S.C. 1983); United States v. State of South Carolina,

S ,

445 F.Supp. 1094, 1100 (D.S.C. 1977); Eleventh Amendment immunity can be overcome if the
| state waives its constitutional ‘immunity ahd consents to suit or, if Congreéé abrogates the state's
immunity pursuant to its authority to enforce substanti\./e provisions “by appropriate legislation.”
See U.S. Const. art. XIII, § 2; ax‘t. X1V, § 5; art. XV, §-2.

Clearly, the Stéte of South Carolina has not waived its immunity regarding claims such
as those asserted by the _Plaintiff h.erein. See S.C. Code Ann. § 15-78-20(6) (expres;ly stating
that the State of South Carolina does not waive sovereignjmmunity from suit in federal court).

Additionally, Congress did not exercise its power to abrogate a state’s Eleventh Amendment

irhmunitj in enacting the ADEA. Kimel v. Florida Bd. of Regent.s, 528 U.S. 62, 91 (20005.
Thus, absen‘; consent to suit or federal legislation abrogati-ng the constitutional immunity of the
State of South C\arolina, neither the-SCDMV nor individual Defendants Davis, Rhett, and Rivers,
“sued in their ofﬁvcial capacities, are subject to suit under the ADEA. :More@ver, to the extent that
Plaintiff ésse?%s ;laiins Lmder the ADEA against individual Defendants Davis, Rhett, and Rivers

in their individual capacities, the ADEA does not allow the Court to impose such liability. See _ '

Birkbeck v. Marvel»Li,qhtir"lg Corp.,30F.3d 507,510 (4—lh Cir. 1994); see also Lissau v. Southern

Food Service, Inc., 159 F.3d 177, 180 (4" Cir. 1998) (holding that there is no individual liability

undér the ADEA or Title VII); McNeal v. Montgomery Cnty., Md., 307 Fed. Appx. 766, 775 n.6 ,
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(4" Cir. 2009) (unpublished) (“[Olnly an employer, not an individual employee, may be held
liable under the ADEA.”). ‘Accordingly, the Defendants’ motion for summary judgment
regarding Plaintiff’s federal age claims should be grantéd.

B. Other Federal Claims

The Coux;t}agrees with the Magistrate Judge thaf although Plaintiff mentions Title VIl and
‘ the EPA in her filings, her allegations regarding discrir.nination and retaliation are all based.on
age rather than any class protected under Title VII or the EPA. The Court further agrees with the
Magistrate Judge that any claims arising under 42 U.S.C. § 1983 for alleged due process

violations of the Fourteenth Amendment are not properly before the Court. See Zombro v.

Baltimore City Police Dep’t, 868 F.2d 1364, 1366-71 (4‘h Cir. 1989) (holding thét a plaintiff
céuld not bypass the procédural and substantive provisions of the ADEA by pleading an age
disc;imination claim agéinst defendants as a § 1983 cléinﬂ). Accordingly, the Court overrules
Plaintiff’s objections to the Magistrate Judge’s recommendation regarding claims brougﬁt
pursuant to Title VII, the EPA, and 42 U.S.C. § 1983.

C. State Law Claims

In addition to her federal age claims, Plaintiff also alleges state common law causes of

action for civil conspiracy and outrage, which is commonly referred to as intentional infliction of

emotional distress (IIED). The Court’s jurisdiction over the state law claims is’pfemised on

s

supplemental‘jurisdiction. See 28 US.C. § 1367('a),. ‘The court may decline to exercise

supplemental jurisdiction if jt “has-dismissed all claims over which it has original jurisdiction.”

28 U.S.C. § 1367(c)(3); see also Sha@ghah v. Cahill, 58 F.3d 106, 1_‘09 (4™ Cir.1995) (“The
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doctrine of supplemental jurisdiction indicates that federal courts generally have discretion to
retain or dismiss state law claims when the federal basis for ;m action drops away.”). “[T]rial
courts enjoy wide Ieititudq in determining whether or no,t'to _retainjl_lrisdiction over state claims
whén all federal claims have been extinguished.” Shanaghan, 58 F.3d at 110. The Court has
been instructed to consider Athe following factor.sz when making this determir'\ati.on: @)
_ “copvenience and fairness to the parties,” (2) “the existenc’e of any underlying issues of federal

policy,” (3) “comity,” and (4) “considerations of judicial economy.” Id. (citing Carnegie-Melldn

Univ. v. Cohill, 484 U.S. 343, 3_510 n. 7 (1988)).. These factors, in this regard, support dismissal.
" Accordingly, pursuantto 28 U.S.C. § 1367(0)(3), the Court dismisses Plaintiff’s state law claims
for civil conspiracy and outrage without prejudice.

D. Plaintiff’s Motion to Remand/Removal to State Court and Request to Amend Complaint

After submitﬁng her objections to the Magiétralte‘ludgé’s Réport and Recommendation,
Plaintiff filed a “Motion to Remand/Removal to State Court and Request to Amend Complaint”
on December 14, 2010. Plaintiff seeks to have the Coﬁrt remand her claims to state court if
jurisdiction is appropriéte there. This requeét cannot be granted becguse a federal court cannot
remand a case to state court that was originally filed in federal court, e;/en if a state court turns.
.out to be the appropriate forum. In the.alteArnative, Plaiﬁtiff S‘C_C_.I-(S to amend the Complaint to add
claims for religiqus discrimiﬁa'tion and harassment. )

Because amendment under Rule 15(a)(1) of the Federal Rules of Civil Procedure is

unavailable to Plaintiff at this point in the litigation®, she can only amend the Complaint with the ,

¢

3 Under Federal Rule of Civil Procedure 15(a)(1), a plaintiff may amend his complaint one time as a mtter of course
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opposing party’s written consent or the court’s leave. Fed. R. Civ. P. 15(a)(2). Since the
Defendants have not provided written consent to an amendment, the Court is instructed that
“leave to amend a pleading should be denied only when the amendment would be prejudicial to

-

the opposing party, there has been bad faith on the part of the moving party, or the amendment

would have been futile.” Laber v. Harvey, 438 F.3d 404, 426 —27 (4th Cir. 2006) "(citing Foman

v. Davis, 371 U.S. 178, 182 (1962); Johnson v._Oroweét Foods Co., 785 F.2d 503? 509.(4" Cif.
1986)). Whether. an amendment is pfejudic’ial will often be determined by’the natﬁre of the
B amendment and its timing. Id.

In this cas.e, Plaintiff has reduésted amendment to add claims fqr religious discrimination
and harassment which were not identified in her Charge of Discfimination. These claims are
further being added well affer the Magistrate Judge has recommended granting slummary
juéigment on the other federal claims.in this matter. Therefore, Plaintiff’s mbtién to amend is
hereby denied.

‘III. CONCLUSICN

Upoh careful consideration of the record and for the foregoing reasons, the Court

approves the Magistrate Judge’s recommendation to grant Defendants’ motion for summary

judgment as to Plaintiff claims for violaﬁng the Age Discrimination in Employment Act.

Accordiﬁgl'y, the Defendants’ motion for summary. judgment as to Plaintiff’s claims that the =~

Defendants have violated the Age Discrimination in Employment Act is hereby GRANTED. :

The Defendants’ motion for summary judgment is DENIED to the extent the motion seeks

before the defendant files a responsive pleading. Fed. R. Civ. P. 15(a)(1). Here, the Defendants have filed their '
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dismissal with prejudice of the Plaintiff's state law claims for civil conspiracy and. outrage. v

Instead, pursuant to 28 U.S.C. § 1367(c), Plaintiff’s state law claims for civil conspiracy and
outrage are hereby DISMISSED without prejudice. It is further ordered that Plaintiff's Motion
to Remand and Request to Amend Complaint is DENIED.

IT IS SO ORDERED.

S/MATTHEW J. PERRY, JR.
SENIOR UNITED STATES DISTRICT JUDGE

| Columbia, South Carolina
March 10, 2011

responsive pleading and, therefore, amendment under Rule 15(a)(1) is unavailable to Plaintiff. .

10

;O
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION .

Glenda Renee Couram, Case No. 3:10-001-MJP-PJG

'Plaintiff,
v.
Vehicles; Lula N. Davis; Connie
Rhett; and Shirley Rivers, in their

Individual capacities,

)
)
)
)
)
)
South Carolina Department of Motor) - ORDER -
) A
)
)
| )
Defendants. . )
)

This matter is before the Court by way of a motion filed by the Defendants pursuant to
.Rule 59(e) of the Federal Rules of Civil Procedure collectlvely seekmg to amend the Judgment
of this Court f11ed on March 11, 2011. For the reasons stated below, the Court denies the
Defendants’ motion. | |
I RELEVANT PROCEDURAL HISTORY
On January 4, 2010, Plaintiff timely commenced this action against the Defendants
- . alleging Violatith of Title VII of the Civil Rights Act of 1964 (Title VII), 42 U.S.C. §§ ZOCOe -
2000e-17, the Age Discrimination in ﬁmployment Acf (ADEA), 29 U.S.C. §§ 621 - 634, and the
Equel' Pay Aet of 196?; (EPA), 29 U.S-.C. § 206. (Pl.’s Compl., Docket No.-1.) Plaintiff also B
alleged state law claims for outfage (commonly known as Intentional Infliction of Emotional
. Distress) and civil conspiracy. After answering the Complaint and engaging in discovery, t_he
Defendants moved for summary judgment pursuant to Rule 56 of the Federal ‘Rt.lles of Civil
Procedure on August 11, 2010. (Docket No. ‘48.) Upon consideration. of the record before the -

Court, the Magistrate Judge issuedba Report and Recommendatior_l on Novemb.er 12, 2010 in
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which she recommend_ed granting the Defendants’ motion -fqr summary judgment. Plaintiff
timely submitted Varipus objections to the Magistrate J udgg’s Report and Recorpmendﬁtion.

On March 10, 2611, the Court issued an Order grant_ing surnmafy jﬁdgment to
Defendants as to all of Plaintiff’s claims based on violatjons of federal law. The Courtl declined
to exercise supplemental jurisdiction over the Plaintiff’s remaining state-law based -claims for
outrage and civil conspiracy, and dismissed these state law claims without prejudice. On March
1’}, 2010, Defendants filed the present motion requesting dismissal of Plaintiff’s outrage and |
civil conspiracy claims.

On March 21, 2011, Plaintiff appealed the Court’s Maréh 10, 2011 Order to the United
States Court of Appeals for the Fourth Circuit. (Docket No. 102.)

II. LEGAL STANDARD

Under Rule 59(e) of the Federal Rules of Civil Proé_edure', a court rﬁay “alter or amend

the judgment if the movant shows either (1) an intervening change in the controlling_ law, (2)

new evidence that was not available at trial, or (3) that there has been a clear error of law or a

manifest injustice.” Robinson.v. Wix Filtration Corp., 599 F.3d 403, 407 (4™ Cir. 2010); see also

Collison v. Int'l Chemical Workers Union, 34 F.3d 233, 235 (4th Cir. 1994). “[Tlhe rule perm_ité
‘a district court to correct its own errors, ‘sparing the parties and the appellate courts the burden

of unnecessary appellate proceedings."” Pac. Ins. Co. v. Am. Nat1 Fire Ins. Co., 148 F.3d 396,

403 (4™ Cir. 1998). However, Rule 59 motions do not serve as an opportunity to rehash issues

already ruled upon because a litigant is displeased with the result. See Hutchinson v. Staton, 994

F.2d 1076, 1082 (4" Cir. 1993) (stating that “mere disagreement does not support a Rule 59(¢)

motion™); see also Consulting Eng'rs, Inc. v. Geometric Software Solutions & Structure Works

LLC, 2007 WL 2021901, at *2 (D.S.C. July 6, 2007) (“A party's mere disagreement with the

5 - - . "
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court's ruling does not warrant a Rule 59(¢) motion, and such motion should not be used to
rehash arguments previously presented or to submit evidence which should have been previously
submitted.”). Moreover, where, as here, a motion to amend a judgment under Rule 59(e) is filed

before the notice of an appeal from the underlying judgment, the district court retains jurisdiction

to dispose of a motion to alter Of amend a judgment. See Fed. R. App. P. 4(a)(4); see also Griges

v. Provident Consumer Discount Co., 459 U.S. 56, 59 (1982). A

. - ANALYSIS
In support of their motion for relief pursuant to Rule 59(6), the Defendants argue that the
Court should in its discretion exercise supplemental jurisdiction over Plaintiff’s state law causes
of action for outrage and civil Iéonspiraby and dismiss these claims with préjudicé. The
Defendants assert that dismissal of Plaintiff’s state law claims is appropriate upon Consideratioﬁ

of factors such as “convenience and fairness to the parties, the existence of any underlying issues

of federal policy, comity, and considerations of judicial economy.” Citing Talamantes v.

Berkeley Co. Sch. Dist., 340 F.Supp.Zd 684, 690 (D.S.C. 2004). The Defendants fail however to
identify an intervening change in the la\&, newly developed evidence, or clear error of law or
manifest 'injustice which .warrant altering the Court’s prior opinion declining to exercise
jurisdiction over Plaintiff state law claims. In fact, the Defendants admit that it is within the
Court’s discre;cion to detefmine whether or not to exercise supplemental ju‘risdiction . over
Plaintiff’s catises of action Afor outrage and civil conspiracy. In this regard, the Court finds that
the Defendants’ arguments in their entirety do not warrant the Court to grant'the relief requested

by the Defendants in their motion. Accordingly, the Defendants’ Motion to Amend is denied.
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IV. CONCLUSICN
For the foregoing reasons, the Court DENIES the Defendant’s Motion to Amend

" Judgment pursuant to Rule 59(e) of the Federal Rules of Civil Procedure. -

IT IS SO ORDERED.
s/Matthew J. Perry, Jr.
MATTHEW J. PERRY, JR.
SENIOR UNITED STATES DISTRICT JUDGE
May 5, 2011

Columbia, South Carolina
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capacities; SHIRLEY RIVERS, in their individual capacities
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ORDER

Upon consideratioﬁ of the motion to dismiss this case pursuarit to Rule 42(b)
of the Federal Rules of Appellate Procedure, and there appearing no opposition, the
court grants the motion.

For the Court-—l?y Direction

/s/ 7 Patricia S. Connor, Clerk
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in their individual capacities; CONNIE RHETT, in their individual capacities;
SHIRLEY RIVERS, in their individual capacities

Defendants - Appellees

RULE 42(b) MANDATE

This court's order dismissing this appeal pursuant to Local Rule 42(b) takes

effect today.

This constitutes the formal mandate of this court issued pursuant to Rule 41(a)

of the Federal Rules of Appellate Procedure.

/s/Patricia S. Connor,. Clerk
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‘ IN THE UNITED STATES DISTRICT COURT
- FOR THE DISTRICT OF SOUTH CAROLINA

Glenda R. Couram; C/A No.: 3:12-cv-3200-MBS-PJG
Plaintiff, . : .

VS.

)
)
)
g
~ Lula N. Davis; Shirley Rivers; ) ROSEBORQ ORDER TO PLAINTIFF
Constance Rhett, a’k/a Connie; Marcia ) ' ‘
~ Adams, Former Director or Current )
_ Director of SCDMV; Dottie Blankenship; )
Tosha Autry; SC Department of Motor )
Vehicles, in their official and individual
capacities; Steven W. Lake; ]
: . Defendants.

One or more defendants has filed a motion to dismiss (pursuant to Fed. R. Civ. P.-

12) or a motion for summary judgment (pursuant to Fed. R. Civ. P. 56) asking the court to

- dismiss your case. Because you are not represented by counsel, this “Roseboro Order”

is issued to advise you of the dismissal/summary judgment procedures and the possible

consequences if you fail to respond adequately to defendant’s motion. Please carefully

review this information, including the attached excerpts of the Federal Rules of Civil
Procedure regarding motions to dismiss and motions for summary judgment. '

You have 34 days from the date of this order to file any material in opposition
to the motion that defendant filed. If you fail to respond adequately, the court may
grant the defendant’s motion, which may end your case. - :

EXpIanation of Motions to Dismiss

~ Motions to dismiss can be filed pursuant to Fed. R. Civ. P. 12. Many motions to

dismiss are filed under Fed. R. Civ. P. 12(b)(6), in which defendants usually argue that the
law does not provide a right to relief for claims that a plaintiff makes in his complaint:

- Because motions to dismiss usually concern questions of law and not questions of fact, the

court presumes as true the plausible facts of the complaint for the purpose of a motion to

dismiss.

, " The court decides-a motion to dismiss on the basis of the applicable law and the
pleadings, meaning the complaint, defendant’'s answer (if any), the exhibits attached tothe

The court enters this order in accordance with Roseboro v. Garrisoh, 528 F.2d 309
(4th Cir. 1975) (requiring the court provide explanation of dismissal/summary judgment

procedures to pro se litigants). ,
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complaint, documents that the complaint incorporates by reference (provided they are both
undisputed and pettinent to the pleaded claims), and materials of which the court may take
judicial notice. In some cases, the parties present materials outside of the pleadings, such
as affidavits or declarations in support of or in opposition to the motion to dismiss. If the
“court, in its discretion, considers materials outside of the pleadings, the motion to dismiss
is converted to a motion for summary judgment under Fed. R. Civ. P. 56. See Fed. R. Civ.

P. 56(d).

Explanation of Motions for Summary Judgment

Motions for summary judgment filed by defendants pursuant to Fed. R. Civ. P. 56
argue that the plaintiff's claims are not supported by the specific facts of the case. For
example, in a civil rights case brought under 42 U.S.C. § 1983, a defendant may argue in
a motion for summary judgment that the facts in the plaintiff's case do not rise to the level
of a constitutional violation that would entitle him to relief. Because motions for summary .
judgment concern both questions of law and questions of fact, if the court finds that there
is not any genuine dispute as to any material fact on a claim, the court will determine which

“party is entitled to judgment under the law. The court decides a motion for summary
judgment on the basis of the applicable law, the pleadings, discovery, affidavits,
declarations, and any other properly-submitted evidence. :

Your Response to the Defendant’s Motion

~ Your filing in opposition to the defendant’s motion should be captioned either as
“Response to Motion to Dismiss” or “Response to Summary Judgment,” as applicable, and
should include the following: (1) an explanation of your version of the facts, if different from
defendant's version of the facts; and (2) your legal argument regarding why the court
should not grant the motion and end your case. Rule 56(c) requires that you support your
version of all disputed facts with material such as depositions, documents, electronically
stored information, affidavits or declarations, stipulations (including those made -for
- purposes of the motion only), admissions, interrogatory answers, or other materials. Your
failure to support facts in dispute with such material may result in the court granting the |
motion. Any affidavits or declarations you file in opposition to summary judgment must be
based on personal knowledge, contain facts admissible in evidence, and be signed by a
person who would be competent to testify on matters contained in the affidavit or
declaration if called to testify about them at trial. The court will not consider affidavits,
declarations, or exhibits that-are unrelated to this case, nor will it consider affidavits or
declarations that contain only conclusory statements or argument of facts or law. If you faiil
to dispute the defendant’s version of the facts with proper support of your own version, the
court may consider the defendant’s facts as undisputed. Y

All affidavits, declarations, or other evidence you submit to the court must be made
in good faith and the facts sworn to in the affidavit or affirmed in the declaration must be
true. All affidavits and declarations submitted in this case are submitted under penalties
of perjury or subornation of perjury. 18 U.S.C. §§ 1621 and 1622. If the court finds that a

Page 2 of 7
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party has presented affidavits, declarations, or other evidence in bad faith or only to delay
the action, the court may order sanctions, payment of fees, or hold that party in contempt

of court.
- IT 1S SO ORDERED.

s/Paige J. Gossett
Paige J. Gossett -
UNITED STATES MAGISTRATE JUDGE

August 10, 2012
Columbia, South Carolina
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. IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

COLUMBIA DIVISION
‘Glenda R. Couram, Yy o
' ) C/A No. 3:11-3200-MBS-PJG
Plaintiff, ) (
) |
vs. )
) ORDER AND OPINION
Lula N. Davis; Shirley Rivers; Constance )
Rhett; Marcia Adams, former director or )
current director of SCDMV;; Dottie )
Blankenship; Tosha Autry; SC Department )
of Motor Vehicles, in their official and )
individual capacities, )
)
Defendants. )
)

On June 27, 2012, this court issued an order adopting the recommendation of the‘Magistrate
Judge and denying Plaintiff’s motion to remand because Plaintiff’s proposed amended complaint
contained federal causes of action. On July 11, 2012, Plaintiff filed a motion requesting that the -
court reconsider this order. The court notes that on August 7, 2012, Plaintiff filed an amended
complaint. The court further notes that this amended complaint does not contain any federal caﬁses
of action.” The court declines fo exercise supplemental jurisdicti;)n ox'ller Plaintiff’s state léw claims
and accordingly remands this action to state court. See28 U.S.C. § 1367(c); CarnegieLMello;*z Univ.

- v. Cohill, 484 U.S. 343 (1988). Plaintiff’s motion for recqnsideration is denied as moot.

" ITIS SO ORDERED. ,

/s/ Margaret B. Seymour
Chief United States District Judge

Columbia, South Carolina

August 20, 2012.
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STATE OF SOUTH CAkuLINA

) IN THE COUR 1 OF COMMON PLEAS
) IN THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND _ ) o
Glenda R. Couram, ) C/ANO.: 2011-CP-40-07134
) .
Plaintiff, )
)
V. ) ORDER GRANTING
_ ) MOTION FOR CONTINUANCE
Lula N. Davis, Shirley Rivers, Constance ) ' ’
“Connie” Rhett, Marcia Adams, Dottie ) = )
Blankenship, Tosha Autry, Steven W. ) = g )
Lake, and SC Department of Motor ) om 8 ~
Vehicles, in their official and individual ) 2_.3_ — ;:_l‘;
capacities, ' ) -QOZ o ‘Fﬂ?-,
) ‘E."J: Tz U2
Defendants. ) WS w =
| Tm
This matter comes before me upon the Defendants’ Motion for Continumm'ézfronﬂhe -

case being placed on the jury roster until a term of Court not earlier than January 7, 2012. This

case isAcurrently noticed on the jury roster for October 29,2012.

This action was remanded to this Court on or about August 21, 2012 from the U.S.
District Court following the dismissal of federal claims in the actior}. Currently, there are two
motions pending: (1) Defendants’ Motion to Dismiss, which was ﬁled while the case wes still

pending in the U.S. District Court, and (2) Plaintiff’s Motion to Amend Complaint. These

motions are scheduled to be heard during the week of November 5, 2012.

~

FOR GOOD CAUSE HAVING BEEN SHOWN, this .case is and shall Be continued on

the jury roster _unﬁl én or after Janﬁary 7,2013. IT IS FURTHER ORDERED THAT this case

shall continue with discovery and trial preparation until there is & decision on the above pending

motions or until the case is called for trial.

fore 2 et

The Honorable James R. Barber, 11
Chief Administrative Judge

' - .- Fifth Judicial Circuit
4 ,/O/// 2012 -~

AND IT IS SO ORDERED.

(ol re

. South Carolina. -




STATE OF SOUTH CAROLINA - )
- )
COUNTY OF RICHLAND )

Glenda R. Couram,

V.

)
)
)
)
)
)
Lula N. Davis, Shirley Rivers, Constance )
“Connie” Rhett, Marcia Adams, Dottie )
Blankenship, Tosha Autry, Steven W. ).
Lake, and SC Department of Motor )
)
)
)
)

Vehicles, in their official and individual
capacities,

Defendants.

IN THE COURT OF COMMON PLEAS
IN THE FIFTH JUDICIAL CIRCUIT

C/A No.: 2011-CP-40-07134

ORDER

DENYING PLAINTIFF’S MOTION TO
AMEND COMPLAINT AND ~ =
DISMISSING PLAINTIFF’S CLATMS =
WITH PRE] UDICEJ_’ = = E
b? = 1z
oM o O
=z ™M ()
= - 0o .
g L <
6 —

THIS MATTER came before the Court on November 5, 2012, concerning the M'otion to

Amend Complaint of Plaintiff Glenda R. Couram, and the Motion to Dismiss of Defendants Lula

N. Davis, Shirley Rivers, Constance “Connie”

Autry,

their official and individual capacities (hereinafter collectively the

Rhett, Marcia Adams, Dottie Blankenship, Tosha
Steven W. Lake and the South Carolina Department of Motor Vehicles ¢

‘SCDMV™), in

“Defendants™). Both motions

were calendared to be heard during the week of November 5, 2012 by Order of The Honorable

James R. Barber, I1L, filed on October 16, 2012.

Fdllowing a heaﬁng on the matter and review of arguments and pleadings submitted by

all parties, for the reasons detailed below, this Court DENIES Plaintiff’s Motion to Amend

Complaint and DISMISSES this lawsuit with prejudice.

FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff has been an employee of SCDMYV since October 2004, when she was hired as a

temporary employee. On June 19, 2006, Plaintiff became employed in a full-time position, and

remains employed at SCDMYV to this date.

A
Qﬁﬁmmgh



Plaintiff originally filed this case on October 25, 2011, alleging the following causes of
action: (1) a Title VII retaliation claim, (2) a claim for various violations of the South Carolina
Human Affairs Law, (3) a “free speech” claim under the U.S. Constitution, (4) an unspecified
- claim for alleged violations of Constitutional rights under 42 U.S.C. § 1981(a), (5) a claim for
deprivation of rights under 42 U.S.C. § 1983, (6) an unspecified claim under the S.C. Tort
Claims Act, (7) claims for intentional and negligent infliction of emotional distress, (8) a civil
conspiracy claim, and (9) a claim for gross negl_igence under the S.C. Tort Claims Act.

The case was removed to the U.S. District Court. Thereafter, the parties engaged in an
extensive motions practice, primarily addressing whethér Plaintiff had brought federal causes of
action and whether the case should be rémanded to state court.

On August 7, 2012, U.S. Magistrate Judge Paige Gossett issued an Order granting
Plaintiff’s Motion to Amend her Complaint, which Plaintiff styled as her “Amended Complaint
in Complaince [sic] with Order” (hereinafter referenced as Plaintiff's “Third Amended
Complaint™).

On August 9, 2012, Defendants filed their Motion to Dismiss the Third Amended

Complaint in the U.S. District Court pursuant to FED R. C1v. P. 12(b)(6).

' Plaintiff also filed an earlier federal lawsuit in January 2010 against many of the same
Defendants and raising some of the same claims. The federal causes of action were dismissed
with prejudice on March 10, 2011, and Defendants’ motion under Rule 59(e) was dismissed on
May 6, 2011. Couram v. South Carolina Dept. of Motor Vehicles, 2011 WL 891298 (D.S.C.
March 10, 2011) and 2011 WL 1743264 (D.S.C. May 6, 2011). The federal court declined to
exercise jurisdiction over the two remaining state law claims — intentional infliction of emotional
distress and civil conspiracy — and dismissed them without prejudice. Under 28 U.S.C. §
1367(d), the statute of limitations on these state law claims was tolled for 30 days following
dismissal from federal court. Because Plaintiff did not file her current complaint until October
25, 2011, the emotional distress and civil conspiracy claims do not “relate back™ to her earlier
complaint from 2010. Jirnks v. Richland County, 538 U.S. 456, 123 S.Ct. 1667, 155 L.Ed.2d 631

(2003). -

N



On Auéust 21, 2012, the_ U.S. District Court remanded the entire case to this Court,
noting that the Third Amended Complaint “does not contain any federal causes of action.” The
ruling also “decline[d] to exercise supplerﬁental jurisdiction over Plaintiffs state law claims and
accordingly remand[ed] this action to state court.” (See Order and Opinion of Chief U.S. District
| Judge Margaret B. Seymour, dated August 21, 2012).

On September 11, 2012, after the case had been remanded to state court, Plaintiff filed a
response to the Defendants® Motion to Dismiss in the U.S. District Court. The response included
Plaintiff’s Motion to Amend her Complaint and a proposed Fourth Amended Complaint. AThis
motion was heard before this Court on November 5, 2012, along with the Defendants’ response,

as well as argument concerning Defendants’ Motion to Dismiss.

PLAINTIFF’S THIRD AMENDED COMPLAINT

In her Third Amended Coﬁplaint, Plaintiff descfibes her numerous compléints and
frustrations about the manner in which she was managgd by (1) her supervisors and immediate
chain of command — Lula N. Davis, Shirley Rivers, and Constance “Connie” Rhett, (2) current
and former SCDMV executive and Human Resoﬁrces leadership —~ Marcia Adams, Dottie
Blankenship, Tosha Autry, and Steven W. Lake, and (3) the agency itself. Plaintiff generally

complains about unspecified but “repeated acts of willful, reckless harassment, abuse, threats by

her fellow employees, including supervisors.” (Third Amended Complaint, § 2). She also

alleges that all Defendants:

* “Intentionally or recklessly subjected the plaintiff to harassing conduct in direct
violation of the [South Carolina Tort Claims Act],”

* failed “to act with simple and ordinary care in their actions towards the plaintiff,”

* “intended to inflict emotional distress™ on her,



* “took an active part in the further [sic] of the conspiracy created and formed among
themselves a conspiracy to defraud, cheat and otherwise harm Plaintiffs [sic] as set
forth in this complaint,” and

e “allowed defamation of the Plaintiffs character and reputation, destroyed her
professionalism, caused the Plaintiff to [ive and work in fear of loss of
employment/livelihood, stress due to daily uncertainty of employment, allowed false

allegation [sic].”
(Third Amended Complaint, 11 24, 32, 36, 42, 48). Plaintiff grouped her allegations under five
(5) separate causes of action, each stated against all Defendants:
1. Plaintiff’s First Cause of Action did not state a cause of action, but instead simply
referenced the South Carolina Tort Claims Act (SCTCA).

2. Plaintiff’s Second Cause of Action was entitled “Intentional/Negligent — Gross —
Willful, Reckless Infliction of Emotional Distréss [sic].”

3. Plaintiff’s Third Cause of Action also did not state a cause of action, but instead
attempted to “disclaim” the affirmative defense of Workers’ Compensation Act
exclusivity to her claims for emotional distress.

4. Plaintiff’s Fourth Cause of Action was for Civil Conspiracy.

5. Plaintiff’s Fifth Cause of Action was for Defamation.

PLAINTIFF’S PROPOSED FOURTH AMENDED COMPLAINT

In Plaintiff’s proposed Fourth Amended Complaint, Plaintiff names the rsame Defendants
as in her Third Amended Complaint, but more fulsomely describes the ways in which she
believes her supervisors and SCDMV leadership mistreated her. Specifically, in her Fourth
Amended Complaint, Plaintiff describes her dealings with her supervisors and SCDMYV

leadership from the beginning of her employment until her transfer in November 2008.% (Fourth

* According to SCDMYV, Plaintiff was actually reassigned, effective December 8, 2008, to
another position in the Information Management branch of the Driver Records section under a

4 25
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Amended Complaint, 79 24-77). Thereafter, she changed the manner in which she attempted to

state her causes of action as follows:

1. A “gross negligence” claim pursuant to the South Carolina Tort Claims Act (SCTCA)
as to all Defendants for conduct allegedly taking place on or before December 2008.
(Fourth Amended Complaint, 11 79-96).

2. A claim styled as “Worker Compensation and/or Willful, Reckless Infliction of
Emotional Distress [sic]” against all Defendants. (Fourth Amended Complaint, 9

97-103).
3. A claim for “Defamation” against all Defendants. (Fourth Amended Combplaint, 9
104-109). ‘ '
4. A claim for Civil Conspiracy against all Defendants. (Fourth Amended Complaint,
1 110-119). '
LEGAL DISCUSSION
L PLAINTIFF’S MOTION TO AMEND HER COMPLAINT IS FUTILE, BECAUSE HER CLAIMS

ARE BARRED BY THE STATUTE OF LIMITATIONS UNDER S.C. CODE ANN. § 15-78-110.

Plaintiff has moved to amend her Comblaint under Rule. 15, S.C.R.CIV.P.‘ Although
leave to amend should generally be “freely given,” our appellate courts have heldvthat it may be
denied where the proposed amendment would be futile. Higgins v. Med. Uniy. of S.C., 326 S.C.
592, 604-05, 486 S.E.2d 269, 275 (S.C. App. 1997); Jennings v. Jennings, 389 S.C. 190, 209,
697 S.E.2d 671, 680—681 (S.C. App. 2010), rev'd on other grounds, --- SE.2d ----, 2012 WL
4808545 (S.C. October 10, 2012). In this case, because Plaintiff’s proposed amendments would
be futile, her motion is denied. |

As an initial matter, the claim_s alleged by Plaintiff in either her Third or Fourth Amended

Complaints are subject to a two (2) year statute of limitations. Flateau v. Harrelson, 355 S.C.

new supervisor, Gail Allison. However, for purposes of this motion, whether the date of the
move to her new position was in November or December 2008 is of no consequence,

)
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197, 208 584 S.E.2d 413, 418-419 (S.C. App. 2603) (8.C. Tort Claims Act’s two-year statute of
limitations governed common law causes of action for outrage, invasion of privacy, and' civil
conspiracy against individual state employees). This is because Plaintiff did not file a “verified
claim” under the provisions of S.C. Code Ann. § 15-78-80, which requires, in pertinent part, as

follows:

(a) A verified claim for damages under this chapter, setting forth the circumstances which
brought about the loss, the extent of the loss, the time and place the loss occurred, the

names of all persons involved if known, and the amount of the loss sustained may be
filed: :

(1) in_cases against the State, with the State Budget and Control Board. or with the
agency employing an employee whose alleged act or omission gave rise to the claim;

(2) where the claim is against a political subdivision, with the political subdivision
employing an employee whose alleged act or omission gave rise to the claim;

3 where the identification of the proper defendant is in doubt, with the Attorney
General.

(b) Each agency and political subdivision must designate an employee or office to accept
the filing of the claims.

(c) Filing may be accomplished by receipt of certified mailing of the claims or by
compliance with the provisions of law relating to service of process.

(d) The verified claim may be received by the Budget and Control Board or the
appropriate agency or political subdivision. If filed, the claim must be received within
one year after the loss was or should have been discovered.

(e) In all cases in which a claim is filed, the Budget and Control Board or political
subdivision has one hundred eighty days from the date of filing of the claim in which to
determine whether the claim should be allowed or disallowed. Failure to notify the
claimant of action upon the claim within one hundred eighty days from the date of filing
of the claim is considered a disallowance of the claim.

(emphasié added).



While Plaintiff has argued that her filing a Charge of Discrimination with the Equal
Employment Opportunity Commission and/or the South Carolina Human Affairs Commission is
the equivalent of a “verified complaint” under. S.C. Codé Ann. § 15-78-80, she is mistaken.
-‘Filing a verified claim under the S.C. Tort Claims Act is not a mere formality, and not subject to
“substantial compliance.” Indeed, South Carolina’s courts have “repeatedly held strict
compliance with the verified claim statute is mandatory.” Joubert v. South Carolina Dept. of
Social Services, 341 S.C. 176, 189, 534 S.E.2d 1, 8 (S.C. App. 2000) (citations omitted).

In the instant case, presuming the latest. déte of the alleged “loss” was on or before
December 8, 2008, Plaintiff would need to have filed her verified claim under the S.C. Tort

Claims Act on or before December 8. 2009 to extend the statute of limitations for torts brought

against the Defendants from two to three years under S.C. Code Ann. § 15-78-110. Because she
has not done so, under S.C. Code Ann. § 15-78-110, Plaintiff’s claims are governed by a two-
year statute of limitations. Because Plaintiff’s allegations are based on actions that purportedly
occurred on or before December 8, 2008, and because she filed the current lawsuit on October
25, 2011, each of her claims must be dismissed with prejudice as untimely.’
II. EVEN IF IT WERE TIMELY, PLAINTIFF’S CAUSE OF ACTION FOR INTENTIONAL
' INFLICTION OF EMOTIONAL DISTRESS MUST BE DISMISSED BECAUSE IT IS BARRED
UNDER THE DOCTRINE OF EXCLUSIVITY OF THE WORKERS’ COMPENSATION ACT AS TO
SCDMY AND ALL INDIVIDUAL DEFENDANTS IN THEIR “OFFICIAL” CAPACITY.
Plaintiff’s claim for emotional distress is barred by the exclusivity provision of the South

Carolina Workers’ Compensation Act. See S.C. Code Ann. § 42-1-540 (making the Act the

exclusive remedy for employees seeking damages for personal injuries arising out of and in the

? The two-year statute of limitations applies to the individual Defendants as well, regardless of
whether they acted within the scope of their official duty. Flateau, 355 S.C. at 208, 584 S.E.2d

at 418-419.



course of their employmént); Dickert v. Metropolitan Life Ins. Co., 311 S.C. 218, 428 S.E.2d 700
(1993) (holding that intgntional infliction of emotional distress, assault and battéfy, and mental
trauma were covered by the exclusive remedy provision of the Workers' Compensation~Act).
Further, the SCTCA explicitly provides as an exception to the waiver of sovereign immunity that
“[t}he governmental e':ntity is not liable for a loss resulting from ... any claim covered by the
South Carolina Workers’ Compensation Act.” SC Code Ann. § 15-78-60. Thus, under South
Carolina law, Plaintiff’s exclusive remedy for damages against SCDMV resulting from any
alleged intentional infliction of emotional distress is under the Workers' Cor;lpensation Act. See
S.C. Code Ann. § 42-1-540.

Similarly, to the extent that Plaintiff seeks to sue the individual Defendants in their
“official” capacities for emotionai distress, her claims are also barred, since “a suit against a state
official iﬁ his or her official capacity is not a suit against the official but rather is a suit against
the official’s office ... [and] is no different from a suit against the State itself.” Will v. Mich.
Dep't of State Police, 491 U.S, 58, 71, 109 S.Ct. 2304, 105 L.Ed.2d 45 (1989). Because this
claim cannot be brought against SCDMYV, it also cannot be brought against the individuall
Defendants in their “official” capacities, and to that extent, it must be dismissed with prejudice.

ITII..  PLAINTIFF’S DEFAMATION CLAIM MUST BE DISMISSED BECAUSE IT IS BARRED BY THE
APPLICABLE STATUTE OF LIMITATIONS, AND IT OTHERWISE FAILS TO STATE A CLAIM

UPON WHICH RELIEF CAN BE GRANTED.
As set forth in her proposed Fourth Amended Complaint, Plaintiff>s claim for defamation
does not set forth specific statements that she believes the Defendants made concerning her, or

the persons to which the statements were allegedly made. Indeed, the only specific reference to




any specific statement was a reference made to her as a “vexatious litigant” by the undersigned
in the pleadings in this case.

As an initial matter, to the extent Plaintiff’s defamation claixﬁ is based on acts occurred ,
_prior to October 25, 2009, it is barred by the applicable two-year statute of limitations. S.C.
Code Ann. § 15-3-550 (establishing a two-year statute of limitations on defamation claims).

To the extent Plaintiff wishes to file a defamation claun based on the Defendants’
reference to her as a “vexatious litigant” in their pleadings before this Court, or the U.S. District -
Court for the District of South Carolina, .it has long-recognized that statements contained in
pleadings, even if defamatory, are absolutely privileged. Pond Place Partners, Inc. v. Poole, 351
S.C. 1, 22-23, 567 S.E.2d 881, 892-893 (S.C. App. 2602). While Deféndants — through counsel
_ have requested in prior pleadings that the U.S. District Court admonish Plaintiff for harassing
and frivolous behavior, such a request or statement cannot form the basis of a defamation claim
asa mattef of law. For these reasons, Plaintiff’s defamation claim is dismissed with.I‘)rejudice.
IV. PLAINTIFF’S CAUSE-OF ACTION FOR 'CIVI_L CONSPIRACY MUST BE DISMISSED BECAUSE

IT IS BARRED UNDER LAWSON V. SOUTH CAROLINA DEPT. OF CORRECTIONS.

As explained above, Plaintiff’s claim for civil conspiracy is barred by‘ the appiicable
statute of limitations. It is also barred because, as a matter of law, Plaintiff’s allegations do not
state a cause of action for civil conspiracy under Lawson v. South Carolian Dept. of Corrections,
340 S.C. 346, 532 S.E.2d 259 (2000), especially in view of the fact that Plaintiff has remained an
employee of SCDMV, and by her own account has been employed at SCDMV for nearly a
decade.

In Lawson, an employee of the South Carolina Department of Corrections (SCDC) sued

two of his supervisors for allegedly conspiring to terminate’ his employment. 340 S.C. at 349,

: o



| 532 S.E.2d at 260. The South Carolina Supreme Court granted summary judgment on the claim,
notmg that “[a]llegations based solely upon two supervisors discussing whether to terminate an
at-will employee would not support a conspiracy cause of action.” 340 S.C. at 352, 532 S.E.2d at
261-262.

Similarly, the types of complaints made by Plaintiff — that her supervisors and other
SCDMYV officials conspired to inferferé with her employment —.are simply not cognizable under
the precedent established in Lawson, especially in view of the fact that — unlike the employee in

Lawson — the Plaintiff has not been terminated. For this reason alone, her civil conspiracy claim

must be dismissed with prejudice.

CONCLUSION
For the reasons stated in this Order, following a héaring on the matter and review of
arguments and pleadings submitted by all parties, for the reasons detailed below, this Court
DENIES Plaintiff’s Motiqn to Amend Complaint and DISMISS_ES this lawsuit with prejudice.

#/WMK/
S

IT IS SO ORDERED.

The Honorable L,éasey Manning
Presiding Judge
Fifth Judicial Circuit

/ / /)7 , 2012

Columbia, South Carolina

. 3l



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) IN THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND , ) o .
m=2 2
Glenda R. Couram, o ) C/A No.: 2011-cp-4o-o%3 4 Cﬁ
o - : ) ‘ ,, = nT
Plaintiff, ) S ‘_?m L T
) ORDER o< - go
V. ) DENYING PLAINTIFF’S MEO'EIONE0 — 2
| ) ‘RECONSIDER &, o =Z
Lula N. Davis, Shirley RlVCI‘S Constance ) EY) 9 —<
“Connie” Rhett Marcia Adams Dottie ) =
Blankenshlp, Tosha Autry, Steven W, )
Lake, and SC Department of Motor )
Vehicles, in their official and 1nd1V1dua1 )
capacities, )
)
~_Defendants. )

THIS MATTER came before the Court on November 5, 2012 concerning the Motion to

Amend Complaint of Plaintiff Glenda R. Couram, and the Motion to Dismiss of Defendants Lula

N. Dav1s Shirley R1vers Constance “Conme” Rhett, Marcia Adams, Dottie Blankenship, Tosha
Autry, Steven W. Lake and the South Carolina Department of Motor Vehlcles (“SCDMV”), in
their ofﬁ01al and individual capacmes (heremafter collectlvely the “Defendants”)

Followmg a hearing on the matter and rev1ew of argurnents and pleadmgs submltted by

all parties, this Court demed Plamtlff s Motion to Amend Complalnt and dismissed this lawsuit

with prejudice. Plaintiff then filed a Motion to- Recon51der. After review of the motion and

arguments therein, The Motion to Reconsider is hereby DENIED.

IT IS SO ORDERED this_/ _day of Bezbm €T, 2012

Ty R |
AAOMWK/,

The Honorable L. ey Manning
Presiding Judge
Fifth Judicial Circuit




IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

COLUMBIA DIVISION -
Glenda Renee Couram, ) CIVIL ACTIONNO: 3+ || -cw—eoo-PIF L
)
Plaintiff, ) COMPLAINT - Title VII Civil Rights
) Wages Discrimination
Vs. ) Age Discrimination ;
) Hostile Work Environment - Outrage
) Retaliation
) Civil Conspiracy
The South Carolina Department of )
Motor Vehicles; Lula N. Davis, )
Connie Rhett and Shirley Rivers )

in their individual capacities )

)
Defendant(s) ) DEMAND FOR JURY TRIAL

)

The Plaintiff, complaining of the defendant herein, would respectfully allege(s) as follows:
1. The plaintiff is a citizen and resident of Lexington County, South Carolina and has

served as an employee of the South Carolina Department of Motor Vehicles (DMV) initially
as a temporary and hired permanently on or about July 2006 for a total of appropriately five
years.

2. The defendant, South Carolina Department of Motor Vehicles (hereafter known as
DMV) is a state entity, with offices throughout the state, organized and operating pursuant to

the laws of the State of South Carolina headquartered in Blythewood, SC.

3, Lula N. Davis is/was plaintiff’s immediate supervisor in Tickets supervised by Ms.
Rivers

4. Connie Rhett, supervisor of Driver Records

8 Shirley Rivers Manger of Driver Records/Services; Supervisor of Rhett and Davis

6. This is an action brought under Title VII of the Civil Rights Act of 1967 and Title I of
the Civil Rights Act of 1991 to correct unlawful employment practices on the bases of Age

Discrimination in Employment Act of 1967 (ADEA) ADEA 29, U.S.C. Section 626(b) age

33
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discrimination, wages discrimination, hostile work environment and retaliation to provide
appropriate relief to plaintiff who was adversely affécted by such practices

7. Plaintiff alleges that defeﬁdants discriminated égainst her througlll harassment on the
bases of age, wages, and retaliation

8. The plaintiff has exhausted her claims at the administrative level and has received the
appropriate Notice of Right to Sue from the United States Equal Erﬂployment Opportunity
Commission (EEOC) on or about October 14, 2009; and properly filed this complaint within

the 90 days of receipt of the Right to Sue. (Pléintiff filed charges of discrimination with the

EEOC on or about October, 2008)

PARTIES AND JURISDICTION/VENUE
9. The plaintiff realleges paragraphs 1 through 8 aforesaid
10. Thisﬂ action is brought pursuant to Tiﬂe VII of the C_ivil Rights Act of 1964 as
amended, for employment discriminatioﬁ. Jurisdiction is specifically conferred on this Court
by 42 U.S.C. Section 2000e(5). Equitable and other relief are also sought under 42 U.S.C.
2000e(5)(g). Jurisdiction is also based on 28 U.S.C. Sections 1331, 1343 and 42 U.S.C.
Sections 1981 et seq. Where employment discrimination is alleged, jurisdiction is conferred
by 29 U.S.C. Sections 626((?)(1) and 626(¢e) and appropt;iate relief is also sought
1 1. -~ Venue lies within the Columbia Division pursuant to 28 U.S.C. Section 1391 because
the defendant’s principal office is located in this judicia] division and most of the evenLtS |
giving rise fo this claim occurred in the Richland County, within the Columbia Division
12.  Atall relevant times, defendant is a state government entity employing continuously
more than 500 employees
13.  The plaintiff is a 51-year old black fen;ale'who has obtained a Bachelor Degree and an
Associates Degree in Public Services from Columbia College and Midlands Technical

C"o“ege respectfully
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14.  The plaintiff has consistently performed her duties and responsibilities in a positive

i

and professional manner, receiving citations and favorable evaluations over the course of her

‘ employment with DMV

STATEMENT OF CLAIMS/FACTS
15.  The plaintiff realleges paragraphs 1 through 14 aforesaid
16.  That the plaintiff applied for evefy position qualified for with DMV (qualified for the
majority via education and/or experience) and the majority of those positions went to
younger employees either from in house or brought in from outside the agéncy
17. That the plaintiff has never received an unfavorable evaluation throughout her
employment with the defendant
18. That the plaintiff worked temporarily in the Office of General Counsel from,
Decembér 2007 to April 2008¥ without being fully compensated according to the salaries of |
those she replaced temporarily. (Pléintiff applied for and i_nterviewed. for the very position
she was loaned out to. The position was giv\en to a younger employee who was also the
daughter of another employee employed with DMV. The plaintiff now believes it was never
the intent of General Counsel, Valenta nor Ms. Phelps to hire the plaintiff But interview
plaintiff for replacing the younger employees when they went on maternity leave.
19. That fhe plaintiff was not‘ compensated appropriately in that both employees were at a
higher pay level than the plaintiff
20.  That the plaintiff, while in the Office of General Counsel was approached by Ms.
Stalvey, Office Manager, to assist another employee with a computer problém, the plaintiff
went to assist and within a few seconds of plaintiff’s arrival while analyzing the problem the .
Stalvey stated “I’ll go get a younger employee to fix the problem;” which was an insult to

the plaintiff abilities and age -



21.  That the plaintiff, when the younger employee resigned shortly after returning from
maternity leave, applied for the very same position; when called for an interview plaintiff
requested Ms. Stalvey not call her down for an interview if she had no intention of hiring her,
she was assured that was not thev case, however, as it turned out it was the case

22.  That the plaintiff endured the constant insult of being called “Ms. Glen” despite
requesting continuously not to be referred to in that manner and even explained why she felt
degraded was told numerous times it was a “show of respect for someone her age.”
Plaintiff was eventually forced into Data Entry with employeeé who were her exact age and
older )

23. That the plaintiff after Lisa Jones, team leader, left experienced increased harassment
from Davis to the extent that she sent an e-mail to Rivers telling her of the harassment she
was experiencing |

24.  That the plaintiff was eventually called in r_egarding’ the e-mail Rivers laughed off the
plaintiff’s concerns and explained away the behavior as what she would do in Davis’ place
25.  That the plaintiff in mid 2008 felt so harassed by Davis that she went to the team
leader, Kay Boland, id confidence to ask why Davis constantly singled her out for
harassment. Shortly thereafter the plaintiff found herself in a meeting with Rivers, Phelps
and Wannamaker to explain her conversation with thle team leader |
26.  That the plaintiff was all of sudden after her meeting with Marcia Adams put dut to
cross-train on or about September 2008, and a younger employee given her responsibilities
27.  That the defendant consisténtly accused the plaintiff of making errors to the extent
that plaintiff had to found unique ways to identify her work to avoid the accusations out of |
fear if Davis continued it would be used against her in evaluations, etc., and result in-loss of

employmient
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28.  That the plaintiff was accused of making errors on mandatory tickets in front of
another supervisor, Ms. Rhett, and had to prove she was not the person who made the errors
another employee (Misty) made the errors 2008

29.  That the defendant Davis told other employees (Janice) in front of the plaintiff notto
assist if she asked for assistance in or about October 2008. It was a if each time the plaintiff
tried to connect with workmatés Davis sabota.g‘ed her

30.  That the defendant had the plaintiff in River’s ofﬁcé constantly it seemed most

Fridays and prior to a holiday leaving plaintiff with long weekends to wonder if she would

‘have a job upon her return (starting in 2007 and escalated severely in 2008)

31.  That the plaintiff became so stressed at the constant meetings she purchased a
recorder to avoid her word against Davis scenario
32. - That the plaintiff sent a memo to Davis, Rivers and HR about her intent to record the

conversations between herself and Davis

33.  Thatthe defendant made inappropriate innuendos and comments to the plaintiff about

. her work and personally (examples available upon request) '7

34.  That the defendant on or about mid 2008 wrote official memos for plaintiff’s

personnel file outlining inappropriate gestures and speech |

35.  That the plaintiff after her pay was docked in or about August/September 2008
requested a meeting with the Director of DMV (HR Director and Phelps was included at the
Director’s request)

36. In that meeting, Plaintiff requested those present to please look into the defendants
behavior towards her, find out what patterh abuse suddenly‘occurred in April 2008 that
warrantéd such extreme of having her pay docked for using personal sick leévc, identify what

was so wrong with the plaintiff to warrant the abuse she was receiving from the defendants
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37.  That the plaintiff made all aware at the above meeting that she was going to file a
complaint to the EEOC for harassment/hostile work environment; she was told she was black
and the supervisor was black and both female had no grounds fqr filing

38.  That the plaintiff was told in that meéting with Marcia Adams that she could not be
forced from her position; that the director would look into her request to get her pay
reinstated and in direct retaliation she was told by the Director she would not to be alldwed to
leave the sﬁpervision of Rivers

39. That the Director and HR declarations seemed fo have given Human Resources,
defendants, et al., permission to force plaiptiff out of her position in December of 2008, fo a

lesser position in Data Entry under the cover that since plaintiff’s salary did not change it

“would not count as a demotion

40.  That the plaintiff believes that a Data Entry operator from a Compliance Specialist is
in and of itself a demotion much le;s the decreased responsibilities and being assigned to
work outside the Canteen without adequate lighting

41.  That the plaintl;ff is in a section of DMV that is réferred to and known as Data Entry;
when phones are answered it is either with a simple hello or Data Entry with no reference to
Driver Records/Se‘rvices or DMV; and, prior to DMV relocating from Blythewood Data
Entry was housed in a separate location than Driver Records/Services

42.  The plaintiff informed everyone twice she did not want the position and she could not
do data entry for 7.5 hrs each day after years of doing so while in school her fingers could not
take the constant pounding any longer again if appears plaintiff was set up to fail

43.  That the plainﬁff on or4about November 2008, was égain called into a meeting this
time with Internal Affairs, Rivers, ngis, Phelps, were she was informed of their intent to do

an internal investigation

38



44,  That the plaintiff in that meeting was tola she was recording conversations of all
employees. Plaintiff asked why, no one else had power over the plaintiff what purpose
would it serve and that she had informed HR and Rivers via e-mail of the recording

45.  That the plaintiff after the above meeting was told of a job opening by Rivers and
Phelps and they scheduled her for an interview, plaintiff went to the interview at their request
and heard no more about the job an additional émbarrassment and humiliation with others

involved (cruel and unusual punishmeni)

. 46.  That the defendant, Davis, on or about October 2008, assaulted the plaintiff

accidentally or with intent by “bumping” plaintiff while she was sitting at her desk writing in

a pad after beihg told she could not use the computer which was essential to how the plaintiff
did her job

47.  That the defendant’s verbal abuse became so extreme that the plaintiff had no choice
but to ask Davis to “baék up off her.” To which Davis stated “what was plaintiff going to do
hit her” to which plaintiff responded she “did not hit people she sued them.” ThiS incident
took place on or about late October/November 2008 after the meeting with the Director of
DMV, HR Director, Phelps and was mentioned by plaintiff during the meeting involving
internal affairs — All done after the plaintiff filed to the EEOC.

48.  That the plaintiff was so harassed and stressed that she became extremely ill
physically and mentally and was prescribed anxiety medication (Proof and time frame can be
provided)

49.  That the plaintiff requested a sick leave day on or about April 2008, due to fatigue and
illness

50.  That the defendant decided plaintiff was not sick and could not pre-plan a sick day

and requested a written excuse by plaintiff’s doctor
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51.  That the defendant, Davis, so severely harassed the plaintiff for a doctor’s excused
that ehtire 7.5 hours the only break came during defendant’s lunch when Davis returned
started the harassment 'all over again to include Rhett

52.  That the plaintiff was taken into a room with Rhett and harassed to such an extent that
plaintiff asked to go.down to HR to stop Davis

53.  That the plaintiff, during t)his whole epﬁsode had a running nose, coughing, running a

fever was asked by Tosha Autry if she was so sick why was she in the office - (In attendance

Dottie Blankenship, Employees Relations Manager - Tosha Autry and Davis)

54,  As aresult of this meeting plaintiff was found to have abused her personal sick leave
with no‘evidence or pattern of abuse which ultimately resulted in plaintiff bein.;o7 placed on
probation for six months and the meeting with DMV Director at plaintiff’s request

55.  That after the plaintiff was removed from her normal duties the defendant and team
leader, Kay Boland, would constantly double team to harase the plaintiff to the extent that she
had to leave work en hour after arrival crying on or about September 2008, whieh resulted in
plaintiff pay being docked; this occurred approximately two weeks befo-re plaintiff’s
probation would have ended | |

56.  That the plaintiff had been on medicetion for anxiety approximately a year as a result
of defendant’s actions h'owever on or abou; September 2008 the harassment became so
severe that plaintiff was forced to apply for FLMA te protect her jeb due to the extreme
mental and verbal abuse

57. That the plaintiff accepted Davis and Rivers decision to change the plaintiff’s job to
one that Davis had primary control over in late September this is w\hen‘defendant began in
earnest to systematically oust the plaintiff (for example, the defendant had Rivers sit with

plaintiff observe how she separated/piled tickets in comparison to a younger employee



(plaintiff saw Rivers with Misty before she showed up at plaintiff work station), defendant
begin searching plaintiff’s desk when she left for the day, etc.

58.  That the plaintiff was not given the standard amount of time (typically three months

to learn a new job) to learn the new aspect of doing A’s instead of mandatory/B

59.  That the defendant along with team leader, Kay Boland in October came into plaintiff
work space to show her the exact method to separate one ticket from the other the plaintiff
has been separated tickets for close to two years up to this cross training

60.  That the défendant created written instructions on how to separate tickets that was not
in existence prior to plaintiff being cross-trained Kay Boland verbally instructed as she did
with the plaintiff until Davis bec;me actively involved telling plaintiff do a job one way and
Boland telling her to do it another creating further anxiety in plaintiff to avoid being
insubordinate (examples available upon request) '
61.  That after one incident defendant came in one morning and belittle the plaintiff-for
not having any work plaintiff tried to keep work and when Davis found out she again became
abusive verbally telling plaintiff not to kéep work at her desk and she took to searching the
plaintiff’s desk when she left for the day o |

62.  That after this incident plaintiff was paraded around ihe office and instructed very
loudly were the keys were to get work (another supervisor, Rhett, was present during this
humiliation and embarrassment, it was demonstrated .exactly how the plaintiff was go get the
key, put it in the lock open the drawer and take workout

63.  That due to the defendant(s) harassment plaintiff was forced to apply for family
medical leave placed on anxiety medication and was forced to away -from work due to that
non relentless/persistent hostile/never ending harassment hourly, daily, weekly

64.  That the plaintiff on several occasions asked Rivers if she was going to be fired that

how much fear/stress plaintiff lived with each day
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65.  That the plaintiff was tqld she cou]d not use the.phones, could not go get work from
the mail room must wait on a team leader or the Davis 7

66.  That the plaintiff on several occasion tried to connect with the defendant by telling
har about a job she did while in sbhqol (Wachovia) Davis’ response was “so you were the
one messing up my account.” Another occasion, the defendant and Misty was looking up a
word plaintiff asked if she aould help defendant’s response “they knew what they were
doing.”

67. . That th; plaintiff reported this to Ms. Rivers and her response was that the plaintiff
was not minding her own business and she would have responded in the same manner

68.  That the plaintiff after being told aboﬁt cross training in October 2008, after many
complaints from Davis - Rivers cama over to first spend time with Misty a younger employee
and one who had been doing the work and hired after the plaintiff and then she sat with the
plaintiff so she could demonstrate how she separated one ticket from the other.

69. .’i'hat the plaintiff was hired and assigned to do research, she was not allowed to do
mandatory researcﬁ when the other employee who worked with plaihtiff was out the
defendant asked another employee (Valerie -' younger) to do the mandatory research and had
to explain the process instead of asking the plaintiff |

70.  That the plaintiff had to deal with the defendant’s petty relentless malicious behavior
during a time when she was dealing with issues outside of work with the stress ofa
hysterectomy, .plaintiff missed hearing that a biopsy was recommended in mid 2008 and just
learned of that recorpmendation two mbnths ago 2009. Fever blisters (stress related) that
started up in August 2008 with the illness that lead to her pay beirig docked after running a
fever that did not stop developing until on or about March 2009

71.  That the defendant ﬁsed every means available in her campaign to demean,

embarrass, and diminish the plaintiff to force her to quit or in a position to be fired.

ey w7



72.  That the defendant used physical assault to accomplish her goals without regard to
how the loss of employment will devastate ‘th_é plaintiff.

73.  The plaintiff was also dea!ing with a bankruptcy that she was not out of until August
of 2008 loss of her job will have destroyed/devastatc'd/o‘bliterate the plaintiff leaving her

homeless on top of that she was not able to enjoy that feeling of accomplishment when she’

paid her car off and graduated from bankruptcy

74.  The plaintiff was blamed if some one in tickets sneezed for example Kay Boland,
team leader after one employee snéezed (who had the tendency to sneeze several times in a
row) came over to 'dis'cuss Walmart water with the plaintiff. This became such a concern that
on the last occasion the plaintiff asked Davis why she was always the first persoh askéd when
somé one sneezed or something was smelled by someone. Davis’ response was to go to
Valerie it was learned Valerie was the one who sprayed what ever it was that r;lay or maiy, not
have caused the sneeze. |
75.  That the defendant in 2006/07 had plaintiff brought into an office to sign papers
regarding alcohol and drug use on the jqb and the consequences and her roll in the process.
Plaintiff have never come to work smelling of alcohol or acted in any way in life at DMV or
any other job showing such behavior. Never have been called into any ones ofﬁcelto sign
such a document

FIRST CAUSE OF AC'i‘ION :

AGE DISCRIMINAITON ACT OF 1967
IN VIOLATION OF TITLE VII

- 76. Plaintiff realleges paragraphs 1-75 hereby incorporated verbatim

77.  The plaintiff has been an employee of the defendant for approximately five years and

has performed her duties in an exemplary according policy. and procedure, receiving -

commendations and positive evaluations over her tenure with DMV from supervisors and

others




78.  Through out plaintiff’s efnploymént with defendants, plaintiff has applied for every

‘position that became available in house and outside

79.  Plaintiff has an Associates Degree in Public Service (Paralegal) from Midlands
Technical College and a Social Work (BS) degree frorﬁ Cdlun;bia College
80.  Plaintiff was passed over time and time again despite her education, background and
experiénce for younger employees
81. Aé a direct and proximate result of age discrimination, the plainﬁff is entitled to
recover back pa)-', front pay, liquidated damages and intangible damages, as well as an award
of attorney’s fees and costs.
SECOND CAUSE OF ACTION
EQUAL PAY/COMPENSATION DISCRIMINATION

"IN VIOLATION OF TITLE VII
EQUAL PAY ACT OF 1963

82.  Plaintiff realleges paragraphs 1-81 hereby incorporated verbatim

83.  The defendants willfully and intentionally failed to compensate plaintiff according to
péy scale based on the duties performed between the months of Décember 2006 to April
2007 in the Ofﬁce of General Counsel |

84.  Both younger employees were out on maternity leave and General Counsel requested
the plaintiff on loan to fill in. General Counsel knowingly fequested.the plaintiff knowing
she was being paid at a lower salary aﬁd kﬁew of the plaintiff experience due to he_r

interviewing for one of the positions she filled in for

85.  Plaintiff was also docked two days pay for using a benefit earned without due cause

_or a violation of policy

86. Plaintiff loss of pay was.a direct result of the defendants’ hostile acts towards the

plaintiff



87.  Plaintiff loss of pay was an intentionally means to force the plaintiff to quit her
employment and deprive the plaintiff of income and livelihood
88.  Asadirect, wiilful/intentional, and proximate result of equal pay discrimination, the
plaintiff is entitled to relcover back pay, front pay, liquidated délmages and intangible
damages, as well as an award of attorney’s fees and costs. |
THIRD CAUSE OF ACTION
HOSTILE WORK ENVIRONMENT
IN VIOLATION OF TITLE VII

89.  Plaintiff realleges parOagraphs 1-88 hereby incorporated verbatim
90.  That the plajntiff is an employee as defined b}; Federal and State Law '
91.  That the defendant is an employer as defined by Federal and State Law

92.  That the blaintiff was subjected to a hostile work environment while employed with

‘the defendants ' BN

93.  That the plaintiff endured verbal, -mema?,/physical and mental abuse as a result of the
hostfl'e work environment as described herein |

94. That the p]aintiff work environment was hostile

-95.  That the harassment the plaintiff was subjected to was pervasive

96. That the defendant is the direct and proximate cause of damage to the plaintiff
97. That the plaintiff is entitled to damages from the defendarit in the amount of actual,
compensatory, consequential and punitive damages.
FOURTH CAUSE OF ACTION RETALIATION FOR ENGAGING
IN PROTECTED ACTIVITIY IN VIOLAITON OF TITLE VII
AGAINST ALL DEFENDANTS
98. Plaintiff realleges paragraphs 1-97 hereby incorporated verbatim

99.  That the plaintiff continuously complained of the defendants’ hostile disparate actions

resulting in a hostile work environment



100.  That as a result of the plaintiff’s complaints the plaintiff suffered retaliation

101. That the defeﬁdants demoted the plaintiff albeit at the same rate of pay but as proof
will show a demotion in status, in opportunity, promotions, résponsibility, etc

103.  That the defendant Davis has _made decisions regarding the plaintiff that are disparate
104.  That the plaintiff’s ability to be employed again with any state agency .including
DMV is forever damaged without repair (as a 51-year old black woman plaintiff chances of

reemployment in private and public was already limited)

105. That Davis and Rivers, has subjected the plaintiff to a series of baseless criticisms,

_harsh treatment, without cause, unfairly, and unprofessionally

106. The defendants allowed charges to be brought against the plaintiff that has no merit or
basis whatsoever

107.  The aforesaid conduct is in direct retaliation deprived/veiled efforts to cause the
plaintiff to be fired losing her livelihood ability to survive or to force plaintiff to quit her
primary means of support ‘

108.  Through the efforts of the defendants the plaintiff has not been able to move forward
in the agency and has effectively moved backward in her employment to a dead end .

109. By virtue of the conduct set forth above plaintiff was subjected to unlawful retaliatory
conduct by being demoted and humiliated which commenced immediately éﬁer she
complained to the Director of DMV, et al., and after engaging in protected activity and from
which a retaliatory motive can be inferred |

110. As adirect and proximate result of the said retaliation, plaintiff sustained economic
damage set forth in status, responsibilities and future income, past and future loss of earnings

and benefits, according to proof to be presented at trial.



111.  As a further direct and proximate result of said retaliation, plainti‘ff sustained general
damages for severe mental and emotioﬁal di;tress, in sums according to proof to be presented
at trial.
113. Plaintiff is further entitled to statutory attorney fees 'pursuant to 42 U.S.C. Section
2000(e) et.:seq. | ‘ |
o | OUTRAGE |
(NEGLIGENCE, GROSS NEGLIGENCE, RECKLESSNESS,
WILLFUL AND WANTON CONDUCT) ‘
114, Plaintiff realleges paragraphs 1-113 hereby incorporated verbatim.
115. That thé plaintiff suffered damage that were a direct and proximate result of the
negligent, grossly negligent, reckless, willful and wanton acts, delicts and omissions on the
part of the defendants acting through its employees acting within the course of their
employment in one, more, or all of the following barticulars, to wit:
116. That as a direct result of defendants’ actions, plaintiff has suffered irreparable
injuries, including but not limited to loss of pay, benefits, énd other economic lbsses past and
futurg, emotic;nal painv and suffering, mental anguish, humiliatiori, embarrassment, personal
indignity and otherﬁ intangible injuries for all of which she should be compensated.
AGAINST THE DEFENDANTS DAVIS, RHETT
AND RIVERS IN THEIR INDIVIDUAL CAPACITIES

AND AS PENDENT STATE CLAIM
(TORT - CIVIL CONSPIRACY)

' (A
117. Plaintiff realleges paragraphs 1-L17 hereby incorporated verbatim
118. That the plaintiff was subjected to signing a document regarding répo_rting tovwork‘

intoxicated, etc., was subjected to this type of discrimination for the first time in her

~ employment life.

119.  That the defendants acted with malice to place false information/documents in the

plaintiff’s personnél file without due evidence of wrong doing by the plaintiff

Ut
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120.  That the defendants as supervisors should know or should have khown thé
consequences of such actions to the short term and long term consequence on the plaintiff’s
employment current and future

121.  That the defendants had the power to destroy the plaintiff by such actions

122.  That the defendants set up a situation that lead to the plaintiff’s pay being docked as a-
result of their conduct towards the pAlaintiff

123, That the defendant along with Rivers changed the plaintiff’s job responsibilities to
suit their purpose of getting rid of the plaintiff either thru plaintiff quitting or being forced out
through firing

124.  That the defendants constantly had the plaintiff in her office from one week it seemed
to the next to the extent the plaintiff started aéking if she was being fired/let go

125.  That the defendants threaten the plaintiff with an internal affairs investigation the

cause is not clear

126.  That the defendants harassed the plaintiff to the extent that she purchased a recording

to record conversation between herself and Davis

127.  That the defendants removed the plaintiff from a job that she had been doing since

- April of 2007 placed her in “cross training” in late September 2008, with no intentions of

~ allowing her to return to her duties and systematically sit up a situation that showed the

plaintiff as being incompetent

128.  That the defendants worried the plaintiff to such an extent that in late September early
October the plaintiff was so distressed after she left within 45 minutes her arrival crying and
was out for two days resulting in docking of her pay

129.  That the defendant, Davis, berated the plaintiff in front of other supervisors, and work
mates; paraded her around the office under the pretense of showing her were the Work was

while belittling the plaintiff



130. That the defehdant told other employees not to help or speak with the plaintiff;

" schemed along with other employees to conspire to report false statements and actions

131. - That after seeking the help Marcia Adams plaintiff was told she was not allowed to
move forward in DMV “must remain under Rivers supervision” which app_eared-to have been
followed thru on when plaintiff waé sent for an interw)i_ew by Phelps and Rivers with another
supervisor and never contacted again and the following week was\ forced into Data Entry
under Rivers supervision

132 * That the defendants durmg the months of September to December were acting with
full support of SCDMV Human Resources and Director of DMV after bemg told that the
plaintiff had no grounds to file a complaint because everyone was black and female. After
that statefnent the actiens off all involved intensified to the extent that. the plaintiff was out of
office on FLMA in December of 2008 due to the stress and actions of all powers that be :
133.  That the plaintiff was clearly targeted for malicious, wrongful, vengeful and personal
reasons by such defendants who.in carrying out these steps were acting outside of the course
end seope of their duties and responsiBilities With DMV

134.  That the defendant was so enraged with the plaintiff that she told the plaintiff to not
use the phones and in the end to stop using tﬁe computer both an essential part of plaintiffs
job, nor was plaintiff allowed access to driver license pictures through her time working on
mandatory when plaintiff asked she was told Rivers would look into it

135. ThatAthe plaintiff after one more morning of belittlement by the defendant asked the
defendant to back off and the defendant reepended what would plaintiff do hit her — the
defendants actions were reminiscent of someone who wanted the plaintfff to respond in a
manner that was unprofessional that would lead to plaintiff’s dismissal. Instead, plaintiff
responded she did not hit people she sued them which she did when she filed to the EEOC on

or about October 2008.
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136. The above wrongful and conspiratorial conduct was improper, unethical and done
with purpose of which subverts the South Carolina Humar; Affairs law.

137.  That the defendants with Human Resources and the Director’s blessing launch a
campaign from false allegations to spiteful and malicious behavior designed to bring about
the plaintiff’s removal from DMV and further to ruin her reputation and to cause her special
damages which only they, through the various positions held by them within DMV, could put
together and implement

138. That.the defendants’ actions were done in conscious knowledge of the falsity of such
charges and in reckless disregard for the truth

139. That the defendants’ actions are oﬁtside of the course and scope of their duties and
responsibilities of these defendants and for which they enjoy no immunity

140.  These actions on the part of these defendants and others constitute an unlawful civil
conspiracy for which they are individually liable | .
141. . As adirect and proximate result of the individual deféndants’ civil conspiracy, the -
plaintiff; has sustained the loss of her reputation apd what status she had, loss éf income and
retirement benefits, loss of earning capacity, embarrassment, humiliation, emotional distrgss
énd mental suffering.

142. These defenda;nts are further liable for punitive damages for their intentional and
malicious acts toward the plaintiff.

143.  Proof of the extent of the damage done by the defendants is available thru medical
recordé and FLMA |

144. At one point during this process defendant Davis and Wannamaker was standing
outside plailntiff cube discussing the merits of their cell phone at the exact time plaintiff was

due to leave for the day.




WHEREFORE, the plaintiff prays for judgment against the defendant(s) DMV for

an award of actual/general damages to be assessed by a jury, special damages, loss of -

earnings (back pay and front pay), as well as an award of punitive damages, prejudgment

interest against the individual defendants in amounts to be established by a jury according to

proof, The plaintiff further prays for an award of attorney’s fees from the defendant(s) DMV

and for the costs of this action. The plaintiff further prays for appropriate equitable relief,

including reinstatement to her former position with back pay and continued full benefits.

PLAINTIFF DEMANDS A TRIAL BY JURY AS TO ALL ISSUES

YA byt PN 2]
DATED this 31 day ofDecemb! 9

Lexington, South Carolina

?4[@.

Re?;egtfully sybmitted by:

o
1
S

;ﬁ]/‘e/v{da R. Couram
0 se

104 Macaw Lane

Lexington, SC 29073

(803) 358-0127 home

(803) 896-7506 work

E-mail: grcouram{hotmail.com



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS.

) "FOR THE FIFTH JUDCIAL CIRCUIT
COUNTY OF RICHLAND ) |
‘ )
Glenda R. Couram _ )
Plaintiff ) i
) COMPLAINT
Lula N. Davis, Shirley Rivers, Constance ) e
“Connie” Rhett, Marcia Adams, Former ) o3
Director or Current Director of SCDMV, ) s
Dottie Blankenship, Tosha Autry, ) ) o
SC Department of Motor Vehicles in their ) =
official and individual capacities ) :
Defendants ) JURY TRIAL DEMANDED
) _

The Plaintiff, Glenda Couram, pro se complaining of the defendant herein, would
~respeétfully allege(s) as follows: x
I.  JURISDICTION AND VENUE'

1. This action is for injunctive relief, damages and is brought pﬁrsuant to 42 U.S.C.
§1981, 1983 by' violation éf the First and Fourteenth Amendment of the Constitution; SC
Human Affairs Law (hereafter kﬁ‘own as SCHAC) § 1-13-10, §1-13-20, et seq.; SC Torts
Law Act (hereafter kl’lOWl’.l as TCA or SCTCA) § 15-78-20; Intentional Injury Exception to
the Workers Compeﬁsation Exclusivity (Intentiohal and Negligent Infliction of Erﬁotional
Distress) §"42-1-54O ; Civil-Cor-ispiracy‘; Gross Neglilg.enc;es SC Céde Ann. §15-78-60(25),

§15-78-70 et. seq., (2005); Continuing Violations/Action Doctrine®;

! Disclaimer: The plaintiff’s age discrimination claims is not subject to the Federal jurisdiction as plaintiff is a state employex.

- any claims stated should remain under state jurisdiction due to South Carolina's Eleventh Amendment immunity from suit in
federal court. Accordingly, the federal court has no jurisdiction over suits involving the TCA. (S.C. Code Ann. §15-78-20(e)) and
is not subject to removal. (diden v. Maine, 527 U.S. 706, 713, 119 S.Ct. 2240, 144 L.Ed.2d 636 (1999) and Kimel v Florida .

Board of Regents, 528 U.S. 62 (2000);
-2 Actions brought under 42 U.S.C. § 1983 are governed by the personal i mjury statute of limitations of the state in which the cause

of action accrued.

3 In that the plaintiff went to Rivers in early 2008 to inform her of the harassment from Davis; that the plaintiff wrote a grievance .
in May of 2008 and September 2008 information HR (Dottie Blankenship) of the verbal, harassment and hostility she was
enduring both failed to act — Rivers condone the behavior of Davis and Blankenship via e-mail told plaintiff she could not file a

5.



2. This action is also brought pursuant to plaintiff’s stand alone TITLE VII: Anti-
Retaliation claim under Provision § 704(a); 42 U.S.C. § 2000e-3(a) —.aS'she was engaged in
~ “Opposition Clause" and or the "Participation Clause" of this protected activity at the time
she was retaliated against anci prior to filing the EECO/SHAC complaint.’
3 Plaintiff also invokes the supplemental Jurlsdlctlon of this Court to consider the
Federal claim of Retahatlon under Title VII of the Civil R10hts Act of 1964 , as amended 42

"U.S.C. §§ 2000¢ et seq., Anti-Retaliation Provision § 704(a) (hereinafter "Title V I1");.

4. . Three essential elements of this'complain.t (FRCP Rule 8(A)): 1) A stetemen_t 'seﬁing
forth the court’s jurisdiction over the case; 2) A statement of claim speciﬁcaily sfating that
the plaintiff is entitled to some sort of relief; 3) A demand for judgment in the pleintiff” S

“favor; for whatever relief_ the plaintiff seeks (e.g., monetary damages, injunct,ibn .etc.).

5. Personal jurisdictien is established as all of the defendants and the plaintiff reside in
the State of South Carolina and are employed with the South Carolina Department of Motor
Vehicles (hereafter, SCOMV or DMY) who does business in Richland County were the
cemplaint or violations took place; address 10311 Blythewood, SC.

6. | ‘Thereby, the Fifth Sﬂ’ Judicial Court of Richllend County retains jurisdiction over this |

matter in regards to state and federal claims.

grievance at the stage she was in the process in direct violation of Section 7, Chapter 1 of the Progressive D1301p1me Model
(2004) “harassment-words, gestures, and actions which tend to annoy, alarm, or abuse another person”

-4 The continuing violations doctrme by contrast, focuses on whether the alleged ongoing violation and a defendant’s past
conduct are sufficiently connected, rather than isolated incidents.

> No underlying charge required.
S Retaliation for engaging in a protected activity.
7 Title VII's anti-retaliation provisions state that it is unlawtul to discriminate against an employee "becaiise he has opposed any
practice made an unlawful employment practice by this subchapter," or "because he has made a charge, testified, assisted, or
participated in any manner in an investigation, proceedmg, or hearing under this subchapter.” 42 U.S.C. § 2000e-3(a). These
prohibitions are respectively known as the "Opposition Clause" and the "Participation Clause." There need not be an underlying
charge, .
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II. PROSE STANﬁARDS
7 Piaintiff repeats and re-alieges and incorporates by reference the allegations in
pareig_raphs 1-6 above with the same force and effect as if herein set forth,
8: - The plaintiff 18 pro se; thé Court has a hiz’gher"standard \.2-vhen faced with a motion to
dismiss.... A court faced with a mc;tion to dismiss a pro se complaint must read the
complaint's allegétions expansively’....
9. Pré se litigants' éoi;rt submissions are to be construed liberally and héld to less
' . stringeht' standards thaﬁ sﬁbmiésions of lawyefs. If the court can reasonably read the
“submissions, i.t-should do so deépite failure to cite proper legal authority, confusion of legal
theories, poor syntax and sentence construction, or litigant's unfamiliarity with rule
requirements. "
10.  The courts prbvicie pro se paﬁies wide latitude when construing their pleadings and
papers. 'l When interpréting prose papers; the Court should use comm‘oﬁ sense to détemine
what relief the party desires.
Ili. _ PARTIES B
A. PLAINTIFF

11.  Plaintiff repeats and re-alleges and incorporates by reference the{ allegations in

paragraphs 1-10 above with the same force and effect as if herein set forth. -

8 White v. Bloom, 621 F.2d 276 makes this point clear and states

° Haines v. Kemer, 404 U.S. 519, 520-21, 92 S. Ct. 594, 596, 30 L. Ed. 2d 652 (1972), and take them as true for purposes of
deciding whether they state a claim. Cruz v. Beto, 405 U.S. 319, 322, 92 S. Ct. 1079, 1081, 31 L. Ed. 2d 263"(1972‘).

1o Boag v. MacDougall, 454 U.8. 364, 102 S.Ct. 700, 70 L.Ed.2d 551 (1982); Estelle v. Gamble, 429 U.S. 97, 106, 97 S.Ct. 285,
50 L.Ed.2d 251 (1976 )quoting Couley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957)); Haines v. Kerner, 404
U.8.519, 92 8.Ct. 594, 30 L.Ed.2d 652 (1972); McDowell\v. Delaware State Police, 88 F.3d 188, 189 (3rd Cir. 1996); United
States v. Day, 969F.2d 39, 42 (3rd Cir. 1992)(holding pro se petition cannot be held to same standard as pleadings drafted by
attorneys); Then v. LN.S., 58 F.Supp.2d 422, 429 (D.N.J. 1999). )

3
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12. GlendaR Coﬁram, currently residing in Lexington County, South Carolina 4nd
employed at the South Carolina Departmeht of Motor Vehicles” Headquarters, located in
Richland County, Blﬁhewoéd, SC;
13.  Plamtiff hels been empioyed since July 2006, as a permaneht eniplo'yee -with DMV.- |
| Pléiﬁtiff actual start date as a temporary employ§e was on or about October 2004; o
14.  Plaintiff gai;led “permanent status with rights” on July 16, 2007 to preserit.

B. DEFENDAN TS
| 15. Marcié Adams, forme-r Executive Dir'ector of the SC Departr.nent' of Motor Vehicles
and or Current Director of SCDMV; |
| 16.  Dottie Blankenship, Director of Human Resources at the SC DMV;
| 17.  Tosha Autry, Employee Relations Managér (SCDMV); }
18.  Shirley Rivers, Director of Drivers Records/Services ana Data Entry and Supervisof

of Davis and Rhett (SCDMV); -

19. . Lula N. Davis, supervisor in Drivers Records (Tkts) and or Services; Supervised by
Ruvers;

20.  Constance “Connie” Rhett, supervisor in Drivers Records and or Services; Supervise
by Rivers; ‘ ' : ‘

21. Other defendants Jane Does and other John Does who acted in (;onspiracy with one or
more defendar_;ts to violate plaintiffs fight by derhanding pﬁnishment,. etc.., ,

Iv. . EXHAUS'I”ION OF ADMINISTRATIVE REMEDIES

22. . Plaintiff repeat's and re-‘;alleges and inc;orporates by referencé the éllegations in

parégraphs 1-21 above with the same -forc_e_a_nd effect as if herein set forth.



23. Plaintiff filed charges of discrimination originally on or about October 29™ 2008, and
signed the corhplaint under the dual filing section of the SCHAC form on November 13",
12008. |

24. 3 Thé plélintiff has exhaust\ed"aH administraﬁve rémediés as reciuiréd under law énd
received thé appropria_te Notice of :Right to Sue from the Unitgd States Equél Er%lployment
Opportun-it-y Commission (EEOC) on or about October 9ﬂ‘,'2009;

25. Plantiff proper-lyland timely filed this complaint within the 90 days of yeceipt of the -
Right to Sue letter on or about January 4™, 2010."! |
V. FACTS/ESTABLISHED — CAUSAL CONNECT ION -- TIME LINE
- 26.  Plamtiff repeats and re-alleges and incorporates by re_zference the allegations in
paragréphs 1-25 above with the same force and effect as if hérein set forth.
217. Plaintiff at the time of the defendémts’ violation of federal and state laws was 49 years
of age. She is a black female who has been employed with SCDMV since October 2004 as a
temporary employee and gained permanent status in July 2007. Plaintiffs’ qualifications: A
- Bachelors Degree in Social Worl; from Columbia Coll_ege, An Associates’ Degree in Public’
Service (Paralegal) from Midlands Technical College and a Certiﬁcafe 1n Medicél Coding. |
28.  April 2008, plaintiff Was publicly accused of abusing leave — sick leave and pla;ced on
SiX t6) months probation, there was prior notice, no oral or written‘counseling at the t‘irhe the

accusation was made; there was no pattern of abuse,

" n Federal Court where on March 10, 2010, the Court dismissed plaintiff’s ADEA claims. The court did not acknowledge the
Plaintiffs® Title VI — Anti Retaliation claims stating all tlie claims were ADEA and declined jurisdiction over the plaintiff state
pendant claims; Plaintiff has filed an “informal brief” to have the March 10, 2010 Order vacated as the Federal Court did not
appear to have jurisdiction over the ADEA claims as the plaintiff is a state’ employee and could not sue in Federal Court due to
the 11® Amendment. '

He



29. " Davis returned from leave saw the plaintiff ’s request for sick leave and announced :
out of the blue that plaintiff was abusing her leave and that she needed a doctor’s excusé due
‘there was no rhyme or reason for her actions or allegations.

30 DaVis‘ continued the accusatioﬁs though b_ut the‘ day when plaintiff infc;rméd her she -
‘knew Whét her illness was and was going to see her doctor the following Wegk and could not
afford an appoiﬁtment.

31. Eveﬁ with that, Davis cc;ntinued the verbal abuse in front of the entire 3™ floor, she N
Wenf to lunch and returned with Rhett and continued with the abuse until the plaintiff asked

to go down to HR.

32. May; 2008, plaintiff filed a gfievance, fo her knowledge she never received a response
to this grievance nor was aﬁy action taken.

33.  September 8™ 2008, plaintiff was forced from work after arriving by the actions of
Boland at Davis instructions and the surveillance of plaintiff — Boland was in plaintiff cube
within minutes of her arrival goiﬁg over her work, showing her how fo do the Work taking a
ticket and putting in a pile, checking her work, etc., as a result of the l‘constant interference
plaintiff had an arixiety éttack and notified the appropriate person and left within 15 minutes
of her arrival (20 miles one wéy). |

34.  September 9" érid 10" - plaintiff called in uhable to come into work still suffering
from the stress, anxiety, fear of loss of employment, fear of additional abuse.

35. The s_ick leave was used for a personal illness, upon h’e; return (as plaintiff was within'

- amonth of the probation ending) upon her return she was docked two days pay for using sick



leave for a personal illness. Davis called plaintiff at home during her illness to abuse her
further. |

36.  September 2008, plaintiff re-filed the ’grievéncé, she recetved an e-mail response from
Dottie Blankenship, Diré;:t;)f’of HR Aon of about Septefnber 22, 2008, that told her should
could not file a grievance until she received a Level III reprimancf; there was .no investigation
regarding the harassmept or the hostile work environment, |

37.‘ - After the pay loss plaintiff could ill afford she applied for FMLA in fear that this
would Hapben ag.z‘iin. She had beerll érescrib.eld anti debressant/anxietyvmedicat'ion her blood

‘ pressure was alsc up because of the stress and was having other medial conqerﬁs. FMLA -
was granted in October 2008.

38. Late Séptembér 2008, plaintiff requesfed é fneeting with the Executive Director,
Marcia Adams to discuss the harassment and hostility, and to get help in getﬁng her pay back
as an investigation would have revealed the behavior as unwarranted abusive.

39. The meeting wés scheduled for October 4™, in the meeting was Marcia Adams,
Steven .Lake Director of Support Services (not sure) and Annie Phelps, supervisor of Rivers.
40.  In that meeting, plaintiff explained_what was going on; she' told the director of thé L
conﬁnuing harasément and hoétile work environment the verbal abﬁse and the daily g:onstant
attacks from Davis 4and.Boland.- |

41.  Asthe meeting progressed plaintiff told the group that she was intending to file a
complaint with the EEOC for harassment and a hostile.wérk environment. She was then

asked a series of questions by Steven Lake who announced plaintiff had no claim.



42, Directly after his comments, Adams made the following rptali\atory decision along

with other remarks while plaintiff was engaged in the well established protected activity:

“Plaintiff was told she had to remain under Rivers’ supervision” plaintiff had been

biackliSted and any promotional opportunity had viitually disapp'eared.'

43 : Within days of that ediot,' Adams, Blankenship, Autry, Phelps, Rivers and Davis

began gathering documeiit and falsifying information to enter into the plaintiff’s personnel

' file under Adams signature after she engaged in the prp’técted aétivity on October 4th. In
or_der for the ultimaie result of termination the offenses had io be tQ the. extent that requiied
Adams signature and in violation of due process and Policy the defendants made that happen.
44.  After that meeting, the sick leave on September 9® and 10" was reclassified to

““ynauthorized leave” which is a Level IT feprimand requiring Adam’s signature,
45, For those days of pérsonal illness plaintiff followed protocol and called in as required
by State policy and DMV policy, and reported to tha authorized person ciuring both days of
illness.
46, | The second retaliatory reprimand involved false allegations that plaintiff’s violated
SCDVM pqlicy in_ cpmpleting her work, however, plaintiff was lear_ning a new job and doing
her best to accommodate Davis and Bolaiici who both was telling her how to process the

- work. Whenévér, Boland was not in Davis would tell the plaintiff to the work one way ai'id
then Boland would return and tell her to the work another or to ‘gvo back to processing the
work as instructed prior to Davis’ interfeience. ‘The policy plaintiff was accused of violating
was what Boland asked of her during th_e.cross training - to hold the CDL tickets for her to

dispose of -- Boland was out of the office and plaintiff was following her instructions as the
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 trainer and team Aleader when Davis by going thru her desk took the tickets that resulted in
the reprimand for violating DMV policty. |

47. In mid-August plaintiff was informed by Boland tlzat she was being pulled from her
job that she had been dot;zg since Ap;;il 200 7 undér the -guise thqt she was going fo be cross
trained on “A” work. Plaintiff b?gan workz'ng_ on the “A” wotjk on ef about the last week of
Augyst‘Z 008 after completing the Mandatory work she was iﬁ the middle of completing,

48.  The plaintiff had been doing the “A” work for less than two months when she
received the teprimantl signed by Adams for violating company policy in rega-rlding to
pro‘cessing CDL tickets. There were no written instructions on process;ing.“A” work prior to
plamtlff being pulled. Rivers instructed the writing of the instructions in October 2008 after '
seeing the notes plamtlff wrote during verbal mstructtons from Boland, she sa1d she
“thought Lisa had written them.”

49.  The written instructions came about during a meeting with Riyets_, present was the
plaintiff, Boland and Davis. Plaintiff showéd Rivers her notes and she requested that Davis
and Boland write up proc_edure on processi‘ng “A” work., (There were no written instructions
prier to on or about October 9™ 2008).

50. Trainin.g wats done verbally. It was how the -pla'intiff was trained on mandatory Work |
and ptocessing of martdato’ry tickets, how she was trained on receiving driver licenses, etc.
51. Howto pfocess “A” work was handed out on or about October 11", 2008 (written by
Davis and Bolanel). |
52.  This was the violation of ‘DMV policy plaintiff received the second reprimand for -

under the signature of Adams, et.al.

¢o



53.' Shortly thereafter. plaintiff was forcibly demoted to data entry and told she would be -
terminated if there “was one more infraction Tosha Autry” I belie?e, Blankenship Was in

- attendance. ‘

54-'. Note: the d'a;ca entry poéition ac'co.rdi'ng to Rivers had been opén for some time she
was unable to fill it. After the October 4™ meeting plaintiff had turned down the position
several times and she was told she could not be forced out of her job. Instaad of returning
the plaintiff to her previous job as was to ha'ppen‘ after the cross-training, plaintiff was
demoted ’to: Data Entry a major step back far the plantiff.

55. N»ovemb{er 2008 - élaintiff was threatened by Phelps, et al., with an internal affairs
inVest.igation by Carl MéClary, Director of Integrity and Accauntability who was present.

' The meeting was a result of a e—mail from Valarie Townsend a co-worker who became upset
when she asked plaintiff to coae tickets-that Davis told her she could not do, so plaintiff
asked Valerie to get Davis’ permission first — apparently Davis and Rivers had Valerie send
the e-mail to HR that implied she Was training the plaintiff. -~ -

56.  Directly after that meeting Rivers called the plaintiff to tell her to go down ‘andl
interview for a job in “facial recognition,” plaintiff declined because of what Adafas had
decraed. Shortly afterwards, Phelps called, plaintiff wentl down for. the interview — the hiring
supervisor and McClary waa present —.plai_ntiff never heard anything more alaout the job.

5_7\. After that interview she was called in and demoted as outlined above.

58. Each position taken froﬁ thé plaintiff or not given to the plaintiff was given to
younger employees. The mandatory work was assigned to a young'e.r employee Jocelyn;

Rivers at Davis’ request compared plaintiff’s work to a younger employee Misty, who had
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been in place less tjme than the older employees. Plaintiff was demoted into an aged area —

employees rariging_ in age from 45 fo retirement an_d\beyond. At one point, /{:vhefl the plaintiff

needed help in reading a name on a ticket she-went to a co wérkef and Davis followed telling
J éﬂice not to help tilé plamtiff ‘ﬁgure out the name;

60.-  Plaintiff was treated differentiy than a younger similar situated employee when she

was accused of abusing her sick leave — Jovanna Davis — documents evidence available.

VL. CLAIMS FOR RELIEF o
- FIRST CAUSE OF ACTION
: VIOLATION OF
TITLE VII - ANTI RETALIATION - §704(a),
42 U.S.C. § 2000e-3(a)
61.  Plaintiff repeats and re-alleges and in_'corporates by reference the allegations in
paragraphs 1-60 above with the same fofce and effect as if herein set forth
62.  That the Plaintiff was discriminated against’for engaging in opposition or
participation'? to a well established law in violation of her rights under Title VII - Anti-
Retaliation Law,
63.  That the defendants violated §704(a) in retaliating 'against the plaintiff for éngaging n

a protected activity that deprived her of employment opportunifie_s and grossly violating her

rights under federal and state law.

12§ 704(a) of Title VII of the 1964 Civil Right Act (42 U.SC. section 2000e-3(a)) forbids an employer from retaliating against an
employee who has filed a claim or complaint of discrimination. In the language of the statute, an employer cannot dlscnmmate
against an employee who has ““opposed any practice’ made unlawful under Title VII or “made a charge, testified; assisted, or
participated in’ a Title VII proceeding or investigation.’ ’ (Burlington Northern & Santa Fe Railway Co. v. White, 548 U.S. 53,
126 S.Ct. 2405, 2408 (2006). The “unlawful retaliation is not dependent on the merits of the underlymg discrimination
complalnt
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' SECOND CAUSE OF ACTION .
- VIOLATION OF
SC HUMAN AFFAIRS LAWS (SCHAC)

DISCRIMINATION LAWS

§ 1-13-10 and §1-13-20 et seq.
64. Plaintiff repeats and re-alleges and incorporates by reference the allegations in
paragraphs 1-63 above with the same force and effect as if herein set forth,
65. | Plalntiff was discriminated against dde to her age or interference of age in Violation of
her right to equal employment opportunity as protected by tlle laws overseen by SCHAC §1-

| 13-80, | |

66. - That the defendants violated §1-13—80(a)(2) in demot‘ing the plaintiff segregating her
in a way that deprived her or tended to deprive her of employment opportunities and that :
adversely affected her employmient status due to the plaintiff’s age,
67.  That substantially changed her job duties and responsibilities‘ as well depriving of any
promotional or growth within the agency thereby continuing to fail to promote the plaintiff
due to hér age in violation of federal and state law,
68.  The defendants allowed a hostile environment along with harassment in violation of
her r10hts to equal employment opportumty protected by SCHAC |

69.  The defendants violated plaintiff r10hts in failing to promote ? her she is a member of

aprotected class or group; she applied for numerous positions that she was educationally

'3 Incidents of failure to promiote: In 2006, Plaintiff applied for and interviewed for a position in the Office of
General Counsel which was given to a considerably younger black employee and danghter of a long time employee
when that employee and the other employee went out maternity leave at the same time the plaintiff was loaned out
to do their jobs from on or about late October 2006 to about April 2007 (Plaintiff has a BA, Associates in Public
Service and medical coding certificate). Plaintiff continued to apply for positions two positions she more than a
qualified for in Human Resources with to two external employees both swhite and considerably younger than the
plaintiff, the employee in OCG returned and left with two months of her return plaintiff reappliéd for the position
and was interviewed she did not the position instead it appears they decided not to fill the position (the state does not
. give up slots that easﬂy) Plaintiff contmued to apply for positions in early 2008 she applied for a position with
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qualified for as well work experienced and she was rejected for the pqsitions under

. . . . . . . . . . 14
circumstances given rise to an inference of unlawful discrimination.

THIRD CAUSE OF ACTION
VIOLATION OF THE RIGHT TO FREE SPEECH
GUARANTEED BY THE
FIRST AND FOURTEENTH AMENDMENTS .
TO THE UNITED STATES
CONSTITUTION

70.  Plaintiff repeats and re-alleges and incorporates by reference the allegations in - -
paragraphs 1-69 above with the same force and effect as if herein set forth
71.  That the defendants' actions violated the plaintiffs' right to free expreésion and
exercise of free speech, as guaranteed by the First and Fourteenth Amendments to the United
States Constitution,
72, That as a result of defendants' retaliation for plaintiff’s expression of free speech, the
- plaintiff’s have sustained compensatory damages and property injuries, emotional distress,
mental anguish, and harm to reputation, for which they now file this cause of action.
73. * That the plaintiff has also incurred costs as a result of defendants' conduct,
74. Furthermore, because the defendants' conduct involves reckless 6r callous

indifference to the plaintiff’ s rights, as well as being motivated by evil motive or intent, the

plaintiff is also entitled to punitive damages from the defendants.

International Affairs that was given to a younger white employee and the last position after the edict was in “facial
recognition the plaintiff interview at River’s and Phelps’ request — put ended up being demoted. -

' Plaintiff was subject to remarks such as from Stalvey who interviewed her for the OCG position — she asked
plaintiff to assist with a computer problem with plaintiff showed up she stated “I am going to get a younger

- employee they know computers; Another remark heard by plaintiff “we finally got rid of that old woman.”
Harassment — plaintiff for several years asked that she not be called “Ms. Glen™ she asked Davis and Rivers to ask
- the younger employee not to call her by that term and they did nothing to stop the harassment; when plaintiff asked
why they continued to refer to her in that way the response was “to show respect for your age.”

al



FOURTH CAUSE OF ACTION
VIOLATION OF CONSTITUATIONAL RIGHTS -
42 U.S.C. § 1981(a) 1994"°
75 Plaintiff repeats and re-alleges and incorporates by reference the allegations in
paragfaphs 1-74 above with the safne forée an'd. effect as if herein set forth.
76.  The plaintiff was co‘ﬁtinuously subjected to discrimination because of her age in |
violation of her constitutional rights to equal employment opport‘unity from those acting
under “color of state) as protected by SC Human Affairs Commission (SHAC). |
77.  The pilainltiff in éppositiop to the employer’s age discriminatory précticé towards 'iler
was retaliated against and treated differently than a similar situated younger. As protected
under the Opposition Clause of Title V]I, § 704(a) of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000e-3(a), | | |
78.  The plaintiff has performed hér job satisfactorily from the beginning of hire in or
about FJ uly 2006 to date.
79.  Plaintiff has recetved safisfactory evaluations throughout her employmént history and
did not have any adverse acﬁons in her personnel file prior to filing :che EEOC complaint in

regards to the discriminatory actions-of the defendants towards the plaintiff under “color of

state.”

13 Hostile work environment in violation of 42 U.S.C. § 2000e(b) (1994), and retaliation the last retaliation was on October 7%, as . .
the plaintiff’s continued to liarass the plaintiff they had employees to line up next to plaintiff work space to received foodstuffs
while plaintiff was working. Whenever the third floor had such an évent in the past the employees never lined up in the work
area but against the back wall outside the work space — for some reason Ms. Rhett had the employee’s line up as indicated
interfering further with the plaintiff’s work. )

14



80.

FIFTH CAUSE OF ACTION
DEPRIVATION OF CIVIL RIGHTS
VIOLATION OF 42 U.S.C., §1983

Plaintiff repeats and re-alleges and incorporates by reference the allegations in

B paragraphs 1-79 abdve with the same force and.effect'as if herein set forth. .

81.

82.

42 U.S.C_. § 1983 states:

Every person who, under color of any statute, ordinance, regulation, custom, or usage,
of any State or Territory or the District of Columbia, subjects, or causes to be
subjected, any citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law, suit in
equity, or other proper procéeding for redress, except that in any action brought
against a judicial officer for an act or omission taken in such officer's judicial

‘capacity, injunctive relief shall not be granted unless a declaratory decree was

violated or declaratory relief was unavailable. For the purposes of this section, any
Act of Congress applicable exclusively to the District of Columbia shall be
consi_dered to be a statute of the District of Columbia.

Defendants, acting under “color of a state” statute, ordinance, regulation, custom or

usage, as alleged above, have subjected plaintiffs to a deprivation of rights, privileges, or

immunities guéranteed to it by the United States Constitution, federal and state law.

83.

Their actions violated the plaintiff’s right to equal employment opportunity as

| protected by 42 U.S.C. §1983.

84.

The plaintiff request injunctive relief in the defendants’ official capacity "[A] suit for

‘prospective injunctive relief provides a narrow, but well-established, exception to Eleventh

Amendment immunity, and damages in their personal/individual capacities as allowed under

well established law.



SIXTH CAUSE OF ACTION
SC TORT CLAIM ACT (TCA)
Title 15 - Civil Remedies and Procedures

§15-78-10, et seq., Chapter78
85. Plaintiff répeats and re-alleges and incorporatesAby refefence the eillegations in
paragraphs 1-84 above with the same force anci effect as if herein set forth
86. - The TCA furthér provides the limitations period is extended an additional year -for a
total of thr’ee'years -when the claimant files é verified claim within one year of the loss of
injury. (S.C. Code Ann. §15-78-80 & -100),'¢
87.  The burdér_l of establishing a limitétion uboﬂ liability or an exception to the waiver of
immunity under the TCA is upon the governmental entity asserting it as an affirmative

. defense. (City of Hartsville v. South Cafolina Municipal Ins. & Risk F z'nahcing, 3828.C.

535, 677 Seed 574 (2009)), |
88. Thét Pursuant to S.C. Céde Ann. §.15-78—70(a), “[a]n_employee of a governmental
eptity who commits a tort while act‘ing- within the scope of this official duty is not Iiabl’g |
therefore ....” The exception to the rule: Ifitcan bé proved that the employee’s 'conduct

was not within the scope of his official duties or that the conduct constituted actual fraud, |

actual malice, intent to harm, or a crime involving moral turpitude,

18 STATUTE OF LIMITATIONS THREE YEARS - S.C. Code Ann. § 15-78-110 (Supp. 2002). A three-year stattite of
limitations is available to a party who files a “verified claim.” See S.C. Code Ann. § 15-78-80 (Supp. 2002); see also Joubert v,
South Carolina Dep’t of Soc. Servs., 341 S.C. 176, 534 S.E.2d 1 (Ct. App. 2000) (if plaintiff files statutorily-defined claim within
one year of loss or injury, statute of limitations is extended to three years). Section 15-78-80 expressly requires the party to file a
verified claim in order to benefit from the three-year limitations period. Joubert, 341 S.C. at 186, 534 S.E.2d at 6. In order to
trigger the three-year statute of limitations under § 15-78-110, a party must follow the procedure outlined in § 15-78-80. Id. at
187,534 S.E2d at 6. ' ' ’ '
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89  That the TCA specifically reserves SC's Eleventh Ameﬁ,dment Immunity from suit in
federal court and accordingly, the federal court has no jurisdiction over suits involving the
TCA - (S.C. Code Ann. §15-78-20(e)).
- 'SEVENTH CAUSE OF ACTION | |
INTENTIONAL INJURY EXCEPTION TO THE -
WORKERS’ COMPENSATION EXCLUSIVITY
IIED & NIED ’
SC TORTS CLAIMS ACT § 42-1-540
(Against All Defendants in their Individual or Official Capacities)
90.  Plaintiff repeats and re-alleges and incorporates by reference the éllegations in
paragrapvhs 1-89 above with the same force and effect as if herein set forth
91. That the defendants intended to inflict emotional distress, or knew or should have known
that emotioﬁal distress was the likely r_e_sulf of their conduct,
92.  That the defendants’ conduct was extreme and outrageous, beyond all possible
bounds of decency, and utterly intolerable in a civilized community,
93. . That the actions of the defendants were the cause of the plaintiff's distress,
94.  That the intentional injury to the plaintiff was not accidental or incidental to her
employment but due the deliberate intentional actions of the defendants
95. That the emotional distress suffered by the plaintiff was severe and of such a nature
that no reasonable person could Be expected to endure it,”

96. That the Workers” Compensation Act is not the exclusive remedy to intentional acts

against an employee’s non work related injury.'’

o Giving the intentional injury exception to section 42-1-540 its most narrow construction, ... only those injuries

inflicted by an employer who acts with a deliberate or specific intent to injure are exempted from the exclusive remedy of
workers’ compensation coverage. An exception to the exclusivity provision exists where the injury is not accidental but rather
results from the intentional act of the employer or its alter ego. Cason v. Duke Energy Corp., 348 S.C. 544, 560 S.E.2d 891
(2002); (2) where the injury is not accidental but rather results from the intentional act of the employer or its alter ego [Dickert v.
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EIGHTH CAUSE OF ACTION
SC TORTS CLAIMS ACT
CIVIL CONSPIRACY"”
' 8.C..Code Ann. § 15-78-70
(Against All Defendants in their Individual or Official Capacities)
97.  Plaintiff repeats and re-alleges and incorporates by reference the allegations in
paragraphs 1-96 above with the same force and effect as if herein set forth.
98.  That the defendants in planning, agreeing to perfofm, and.perférming the acts alleged
in this complaint, took an active part in the further of the conspiracy created and formed
among themselves a conspiracy to defraud, cheat and otherwise harm plaintiffs as set forth in
this complaint,
99.  That the defendants acted as one in conspiring and interfering with the plaintiff’s at-
will empioyment given the volatility of such employment, interfering with plaintiff’s means
of making a living, their daily constant and hourly interference with her effectively and
efficiently doing the new job by surveillance,

100 That'the actions of the defendant has done far reaching irreparable harm that will and = -

has forever damaged her reputation and defamed her character and any employmerit

Met. Life Ins. Co., 311 S.C. 218, 428 S.E.2d 700 (1993)]; (3) where the tort is slander and the injury is to reputation [e.g., Loges
v. Mack Trucks. Inc., 308 S.C. 134, 417 S.E.2d 538 (1992)];

18 "The tort of civil conspiracy has three elements: (1) a combination of two or more persons, (2) for the purpose of injuring the
-plaintift, and (3) causing plaintiff special damage." Hackworth v. Greywood at Hammett, LT1.C, 385 S.C. 110, 115,682 S.E2d .
871, 874 (Ct. App. 2009). "[TThe gravamen of the tort is the damage resulting to plaintiff from an overt act done pursuant to a
common design." Id. "Because the quiddity of a civil conspiracy claim is the damage resulting to the plaintiff, the damages
alleged must go beyond the damages alleged in other causes of action." Pye v. Estate of Fox, 369 S.C.

555, 568, 633 S.E.2d 505, 511 (2006). The case law makes clear that the concern is with a plaintiff receiving a
double recovery. See Kuznik v. Bees Ferry Assocs., 538 S.E.2d 15, 31 (S.C. Ct. App. 2000) (“An action for civil conspiracy will
not lie if a plaintiff has obtained relief through other avenues.™). Here, because the jury only awarded damages on one of the two
‘claims in this case, there is no possibility that plaintiff received an impermissible double recovery. See Peoples Fed. Sav. & Loan
Ass’n of S.C. v. Res. Planning Corp., 596 S.E.2d 51, 60 (S.C. 2004)

" The defendants had a meeting of the minds in or about August/September 2008, if not earlier) which can be proven by the
documents plaintiff obtained through the Freedom of Information Act (FOIA) from the EEOC and their own actions to further
their conspirdcy towards the plaintiff,

18
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opportunities available to her given her age and South Carolina and (SCDMV) biasnes(s
towards older workers,

101. That the defendants to further their conspiracy instigated a situation that put plaintiff
in violation of policy at the final stage of termir;;;ltion ih 1ess than two months‘as stated by
Tosha Autry when the plaintiff was told of her demotion - “one ﬁore infraction and you Will

be terminated,’

NINTH CAUSE OF ACTION
GROSS NEGLIGENCE?*
SC TORTS CLAIMS ACT
S.C. Code Ann. §15-78-60(25) (2005)
S.C. Code Ann. §15-78-70 . -
(Against All Defendants in their Individual or Official Capacities)
| 102.  Plaintiff repeats and re-alleges and incorporates by reference the allegations in
paragraphs 1-101 above with the same force and effect as if herein set forth.
103. That by the removal of the plaintiff from a job that she excelled at that required little
contact with Davis to placing plaintiff in Davis’ direct path with full contact was grossly
negligent,
104, That by failing to act the defendants allowed defamation of the plaintiff’s cflaracfer :
~ and reputation, destroyed her professionalisrﬁ; caused the plaintiff to live and work in fear of -

loss of employment/livelihood, stress due to the daily uncertainty of employment, allowed

false allegations (allowed Davis to place a document in plaintiff’s file stating she was making

2 1 that the plaintiff went to Rivers in early 2008 to inform her of the harassment from Davis; that the plaintiff wrote a
grievance in May of 2008 and September 2008 information HR (Dottie Blankenship) of the verbal, harassment and hostility she
was enduring both failed to act — Rivers condone the behavior of Davis and Blankenship via e-mail told plaintiff she could not
file a grievance at the stage she was in the process in direct violation of Section 7, Chapter 1 of the Progressive Discipline Model
(2004) “harassment-words, gestures, and actions which tend to annoy, alarm, or abuse another person”

19

/729



N

gestures and sounds and she was to cease they were unable to articulate what the gestures
and sounds were so plaintiff could stop, she even asked Adams on October 4™ to find out);

105. That the defendants acted with intent and with gross neglect in failing to act according

to SCDMV HR 202 Policy of the State of South Carolina or even in their own Policy thatis a

direct model of the State or should be as an “arm of the state,” (Policy in effect at the time of

this 'complaint July 2006 - April 2008),

106.  That the defendants failed to act when they were put on notice of the continuing

verbal, hostile environment and harassment the plaintiff was undergoing at the hands of

Davis as condoned by Rivers and Blankenship failed to act stating that there was no duty to

\

act'atl Level I and II range,?!
107.  That the defendants failed to show the slightest care when it came to the plaintiff and
the concerns she- made known to thém in violation of the plaintiff’s right to a “violence free
workplace.” (Revised and adopted 2004)

VIL. JURY DEMAND -

108. Plaintiff repeats and re-alleges and incorporates by reference the allegations in
paragraphs 1-104 above with the same férce and effect aé, if.herein se’; forth.A

109. The plaintiff, hereby, demand a trial by jury of all issues so friable.

(Plamtltf wrote grievances in May 2008 and September 2008 and she reported the harassment to Rivers who met with her but
condone Davis’ behavior). SC courts have recognized that “gross negligence” is a relative term, generally meaning the “absence
of care that is necessary under the circumstances.” Hicks v. McCandlish, 221 S.C. 410, 415, 70 S.E.2d 629, 631 (1952),
Richardson v. Hambright, 296 S.C. 504, 506, 374 S.E.2d 296, 298 (1988);This degree of neahgence connotes the failure to’
exercise even a slight degree of care. Wﬂbon v..Etheredge, 214 S.C. 396, 400, 52 S.E.2d 812, 814 (1949); Anderson v. Ballenger,

- 166 8.C. 44, 55, 164 S.E. 313,317 (1932); § 7, Chapter 1 Title 1 of the 1976 Code of Laws, Artlcle Workplace Violence Policy

(Section 1-1- 1410) “harassment-words, gestures, and actions which tend to anmoy, alarm or abuse another person; Progressive
Discipline Model (adopted in 2004);
20



PRAYER FOR RELIEF

VIII. WHEREFORE, plaintiffs respethully request that this Court enter final judgment in
favor of ‘;ﬁe plaintiff and against the defendants, providing forlthe following relief: |
‘a) R Compensatory damages in an amount alithorized by ;Title VII §7‘O4'of $300>',OOO;

b)  -Damages as it relates to South Carolina Human Affairs Commiésion for the age

discrirnination violation as well as retaliation under this provision as it applies as dictated by

|

\ .

law and other damagés as appropriate.
o) " All damages resulting from the defendants’ violation of plaintiff’s constitutional -
rights as alleged herein,

d) All compensatory damages for plain_tiff’ s financial injuries;

e) Punitive damages, as authorized by 42 U.S.C. §§ 1981 and 1983, in the amount of
Two (2) million dollars or an reasonable and appropriate by the jury®;

1) Pre-judgment and post-judgment interest at the maximum legal rates; costs of court;
and any 6t11er' relief, at law or in equity, to which the pl-aiintiff may' be entitled aﬁd which this
Court deéms just and proper; pecuniary. | -

g) Plaintiff request judgment fOrlactual, compensatory and general damages in the

deemed appropriate;

IX. WHEREFORE, plaintiff respectfully requests special damages:.

- h) Plaintiff request special damages in the amount of $600,000 for loss of pay, loss of ‘

income in taking this matter to court and the use of annual leave, malice and actual fraud to

2 punitive damages are sometimes awarded when a defendant’s actions are not merely negligent but intentionally harmful or
reckless, to punish and deter such gross misconduct, but such damages are formally non-compensatory; "Punitive damages are .
" recoverable in §1983 suit where defendant's conduct is motivated by an evil motive or intent, or where it involves reckless or
callous indifference to plaintiff's federally protected rights). Smith v. Wade, 461 U.S. 30, 50-51- ((1983), Clark v. Taylor, 710
F.2d 4, 14 (1st Cir. 1983). Miga, supra at 355. :
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DECLARATION

I, the undersigned, declare under penalty of perjury that the statements made in the above complaint

-

M

l€nda R. Couram, pro se
104 Macaw Lane
Lexington, SC 29073
803 896-7509 <
greouram@hotmail.com>
| o oE

S

™

—
=08
—-— -
[AC]

W

-

=

W

Ly—jtibmitted by;

are true and correct to the best of my knowledge, information, and belief
Respectful]

-
iy

R
SO

S

.

I0Iyg
i

Dated this 25" Day of October 2011
Lexington County, South Carolina
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be assessed against all of the defendants jointly and severally; and or losses non pecuniary

loses.
1) Plaintiff requests injunctive relief, -
)] To be promoted with her status as a permanent employee to remain-in place or the

time in data entry to be used as the six month probation.

'Respectﬁllly"?bmitted by:

<

((‘rlenalCouram pro se
104 Macaw Lane

Lexington, SC 29073
803 896-7509
grcouram@hotmail.com

Dated this 25™ Day of October 2011
Lexington County, South Carolina
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) IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
) - FOR THE FIFTH JUDCIAL CIRCUIT
COUNTY OF RICHLAND )
‘ )
Glenda R. Couram )
Plaintiff ) ) | S
) CERTIFICATE OF SERVICE=
v ) » oE 2
) ST
Lula N. Davis, Shirley Rivers, Constance ) Q:’q o e
“Connie” Rhett, Marcia Adams, Former ) o o T
Director or Current Director of SCDMV, ) ws = :ng z
Dottie Blankenship, Tosha Autry, ) E 0w Tz
SC Department of Motor Vehicles in their ) = F =
official and individual capacities ) : i
Defendants ) JURY TRIAL DEMANDED

)

I certify that, on this 25% day of October, I served a recorded copy of the Summons,

Complaint and Certificate of Service on the following by Hand Delivery via South Carolina Rule
of Civil Procedures (SCRCP) (5(b)(1) and by depositing in the US Mail, in an envelope with -

sufficient postage affixed, to the addressee as listed below:

Tosha Autry Dottie Blankenship : M_ar'ciaA Adams or Current Director -. - .
Mgr Employee Relations Director of Human Resources Director’s Office 2™ Floor
Building C, 2™ Floor Building C, 2™ Floor Building C, 2" Floor

10311 Wilson Blvd 10311 Wilson Blvd,

10311 Wilson Blvd
Blythewood, SC 29016

Blythewood, SC 29016 Blythewood, SC 29016

Shirley Rivers : Lula N. Davis Constance “Connie” Rhett
Drivers Records/Services Drivers Records/Services Drivers Records/Services
Building C., 3 Floor Building C., 3™ Floor Building C., 3" Floor
10311 WilsonBlvd - - 10311 Wilson Blvd, _ 10311 Wilson Blvd

Blythewood, SC 29016 Blythewood, SC 29016 Blythewood, SC 29016

REGISTERED AGENT

Mason A Summers, Esq.,

Richard, Plowden & Robinson, PA
PO Box 7788

1900 Barnwell Street

Columbia, SC 29201

signature on next page
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—

Respectfully submitted bvy;_t
AN

{/] ] e p .

Glen ak. Ou;a;n, pr(').se
104 Macaw Lane
Lexington, SC 29073

803 896-7509
grecouram@hotmail.com

Dated this 25™ Day of October 2011
Lexington County, South Carolina
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION
C/A No.: 3:11<v03200-MBS-P]G

Glenda R. Couram,
Plaintiff,

)

)

)

)

v. )

) ANSWER OF DEFENDANTS

Lula N. Davis, Shirley Rivers, Constance )

“Connie” Rhett, Marcia Adams, Former )

Director or Current Director of SCDMV, )

Dottie Blankenship, Tosha Autry, SC )

Department of Motor Vehicles, in their )

official and individual capacities, )
)
)

Defendants.

NOW COME Defendants Lula N. Davis, Shirley Rivers, Constance “Connie” Rhett,
Marcia Adams, Former Director or Current Director of SCDMV, Dottie Blankenship, Tosha
Autry, the South Carolina Department of Motor Vehicles (“SCDMV?”), in their official and
individual capacities (hereinafter collectively the “Defendants”), by and through counsel,
answering the Complaint of pro se Plaintiff Glenda Renee Couram, and denying all allegations and
claims not specifically admitted, as follows:

INTRODUCTION

On January 4, 2010, pro se Plaintiff previously filed an action similar to the instant lawsuit
captioned as Couram v. South Carolina Department of Motor Vehicles, Lula N. Davis, Connie Rhett, and
Shirley Rivers, in their individual capacities, Civil Action No. 3:10cv-00001-MJP-PJG (hereinafter
“Couram I”). In that case, Plaintiff brought causes of action for (1) an alleged “retaliation”

violation of Title VII of the Civil Rights of 1964, as amended, (2) alleged age discrimination under
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the Age Discrimination in Employment Act (ADEA), (3) as alleged pay violation under the Equal
Pay Act, and (4) state law claims for outrage and civil conspiracs;. On March 11, 2011, this Court
granted the Defendants’ Motion for Summary Judgment as to all of Plaintiff's federal claims,
dismissing them with prejudice, and dismissed Plaintiff’s state law claims without prejudice. (See
Order attached Exhibit “A”).
In the current action, Plaintiff brings causes of action for (1) “retaliation” in violation of
Title VII of the Civil Rights of 1964, as amended, which is idénfical to the. Title VII cause of
action dismissed in Couram I, (2) an “aée discrimination” ciaim under the South Carolina Human
Xffairs Law, S.C. Code Ann. § 1-13-80, (3) a “free speech” retali/ation claim under the First and
Fourteenth Amendments of the U.S. Constitution, (4) a purported claim under 42 U.S.C. §
1981a based on allegations of retaliatory age discrimination, although 42 U.S.C. § 1981a only
authorizes specific typés of damages in cases of intentional discrimination and does not create any
separate private rights of action, Brown v. Berkeley County School Dist., 339 F.Supp.2d 715, 720
(D.S.C. 2004), (5) a claim under 42 U.S.C. § 1983 for an unspecified violation of “plaintiff’s right
to equal employment opportunity,” (6) an unspecified cause of action under the S.C. Tort Claims
Act, although the S.C. Tort.Claims Act is _oply a limited waiver of sovereign immunity for tort
| claims against government entities and does not create new substantive causes of .action, Hawkins
v. City of Greenville, 358 S.C. 280, 292-93, 594 S.E.2d 557, 563-64 (S.C. App.2004); (7) a claim for
intentional and negligent infliction of emotional distress ‘;against all Defendants in their
individual and official capacities,” (8) a claim for civil conspiracy “against all Defendants in. their
individual and official capacities,” and (9) a claim for “Gross Negligence” against “all Defendants

in their individual and official capacities.”
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Generally, Defendants deny any allegations or assertions in Plaintiff’'s Complaint, and refer
the Court to the rendition of facts set forth in its Memorandum of Law in Support of Defendants’
Motion for Summary Judgment, filed with the Court on August 11, 2010. (See Memorandum
attached Exhibit “B”). With regard to Plaintiff's specific allegations, Defendants state as follows.

ANSWER TO PLAINTIFF' § SPECIFIC ALLEGATIONS

1. In Paragraphs 1 fhrough 6 of Plaintiff's Complaint, Plaintiff generally descﬁbgs her
causes of action and the jurisdictional basis 'o.f her Cdmplaint. Unless otherwise explicitly
a&mitted in this Answer, Défendants deny the allegations iﬁ ‘1l’arégr'aphs 1 through 6 of Plaintiff's
Complaint.

2. In Paragraphs 7 through 10 of Plaintiff's Complaint, Plaintiff attempts to set forth
the legal standard for review of a pro se complaint. Unless otherwise explicitly admitted in this
Answer, Defendants deny the allegations in Paragraphs 7 through 10 of Plaintiff's Complaint.

3. In Paragraphs 11 through 14 of Plaintiff's Complaint, Plaintiff attempts to‘describe
herself as, among other things, a “permanent employee” of SCDMV. Plaintiff is, in fact, a

“covered employee” of SCDMV as defined by the State Employee Grievance Procedure Act, S.C.

Code Ann. § 8-17-310, et seq. Unless otherwise: explicitly admitted in this Answer, Defendanfs ,

deny the allegations in paragraphs 11 through 14 of Plaintiff's Complaint.

4. In Paragraphs 15 through 21 of Plaintiff’s Compiaint, Plaintiff attempts to describe
the Defendants. Plaintiff has not sued “Jane Does or John Does” as referenced in Paragraph 21 of
her Complaint. To the extent Plaintiff has attempted to list the titles of the individual
Defendants, the titles they have speak for themselves. Unless otherwise explicitly admitted in this

Answer, Defendants deny the allegations in paragraphs 15 through 21 of Plaintiff's Complaint.
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5. In Paragraphs 22 through 25 of Plaintiff's Complaint, Plaintiff attempts to allege
that she has “exhausted all administrative remedies as required under the law,” which is a
demonstrably untrue statement. Unless otherwise explicitly admitted in this Answer, Defendants
deny the allegations in Paragraphs 22 through 25 of Plaintiff's Complaint.

6. In Paragraphs 26 through 60 of Plaintiff's Complaint, Plaintiff attempts to make
various factual allegations to support her claims. Unless otherwise explicitly admitted in this
Answer, Defendants deny the allegations in Paragraphs 26 through 60 of Plaintiff's Complaint,
and refer the 4Court to the rendition of facrs' set forth in its Memorandum of Law in Sl.l.ppott of
Defendants’ Motion for Summary Judgment, filed with the Court on August 11, 2010. (See
Memorandum attached Exhibit “B”).

FIRST CAUSE OF ACTION
(RETALIATION IN VIOLATION OF TITLE VII)

1. Defendants incorporate by reference all responses to the allegations in Paragraphs 1
through 60 of Plaintiff's Complaint as if set forth fully herein.

8. Defendants deny the allegations in Paragraphs 61 through 63 of Plaintiffs
Complaint, or further state that Plaintiffs identical claim has already been dismissed with
prejudice in her previous suit.

SECOND CAUSE OF ACTION
(VIOLATION OF SOUTH CAROLINA HUMAN AFFAIRS LAW)

9. Defendants incorporate by reference all responses to the allegations in Paragraphs 1

through 63 of Plaintiff’'s Complaint as if set forth fully herein.



3:11-cv-03200-MBS-PJG  Date Filed 11/29/11  Entry Number 6 Page 5 of 13

10.  Defendants deny the allegations in Paragraphs 64 through 69 of Plaintiffs
Complaint.  Further, Defendants note that Plintiffs Second Cause of Action is both

administratively barred and time-barred.

THIRD CAUSE OF ACTION
(VIOLATION OF FIRST AND FOURTEENTH AMENDMENTS)

11.  Defendants incorporate by reference all responses to the allegations in Paragraphs 1
through 69 of Plaintiff’s Complaint as if set forth fully herein.

12. Defendants deny the allegations in Paragraphs 70 through 74 of Plaintiff's

Complaint.
FOURTH CAUSE OF ACTION
(VIOLATION OF 42 U.S.C. § 1981A)

13. Defendants incorporate by reference all responses to the allegations in Paragraphs 1
through 74 of Plaintiff’'s Complaint as if set forth fully herein.

14.  Defendants deny the allegations in Paragraphs 75 through 79 of Plaintiffs

Complaint.
FrrrH CAUSE OF ACTION
(VIOLATION OF 42 U.S.C. § 1983)
15. Defendants incorporate by reference all responses to the allegations in Paragraphs 1

through 79 of Plaintiff’s Complaint as if set forth fully herein.
16. Defendants deny the allegations in Paragraphs 80 through 84 of Plaintiffs

Complaint.
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SrxTH CAUSE OF ACTION
(SoutH CAROLINA TORT CLAIMS ACT)

17.  Defendants incorporate by reference all responses to the allegations in Paragraphs 1
through 84 of Plaintiff's Complaint as if set forth fully herein.

18.  Defendants deny the allegations in Paragraphs 85 through 89 of Plaintiffs
Complaint.

SEVENTH CAUSE OF ACTION
(INTENTIONAL AND NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS)

19.  Defendants incorporate by reference all responses to the allegatiions in Paragraphs 1
through 89 of Plaintiff’s Complaint as if set forth fully herein.

20.  Defendants deny the allegations in Paragraphs 90 through 96 of Plaintiffs

Complaint.
EIGHTH CAUSE OF ACTION
(CIviL CONSPIRACY)
21. Defendants incorporate by reference all responses to the allegations in Paragraphs 1

through 96 of Plaintiff’s Complaint as if set forth fully herein.

22.  Defendants deny the allegations in Paragraphs 97 through 101 of Plaintiffs

Complaint.
NINTH CAUSE OF ACTION
(GROSS NEGLIGENCE)
23.  Defendants incorporate by reference all responses to the allegations in Paragraphs 1

through 101 of Plaintiff's Complaint as if set forth fully herein.
24.  Defendants deny the allegations in Paragraphs 102 through 108 of Plaintiffs

Complaint.

B
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25.  Defendants note that Plaintiff has demanded a jury on all issues so triable in

Paragraph of her Complaint.
Now THEI'KEFORE, having answered fully answered the allegations set forth in

Plaintiff's Complaint, the Defendants in this action set forth their AFFIRMATIVE DEFENSES AND

COUNTERCLAIMS:

FOR A FIRST DEFENSE

1. Plaintiff's Complaint fails to state facts sufficient to constitute a cause of action or
claim upon which relief may be granted against these Defendants under Rule 12(b)(6), FED. R.
Crv. P.

FOR A SECOND DEFENSE

2. Plaintiff's claims are barred, in whole or in part, under the applicable statute of

limitations and the doctrines of collateral estoppel and res judicata.

FOR A THIRD DEFENSE
3. The Plaintiff has failed to comply with the pre-conditions to suit prescribed by Title
VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq., and all amendments the.reto; the
Age Discrimination in Employment Act, 29 US.C. § 621 et seq; and the South Carolina Human
~ Affairs Law, S.C. Code AI;H. § 1-13-10 et seq., including her failure to exhaust administrative
remedies. |

FOR A FOURTH DEFENSE |

4. To the extent Plaintiff has not commenced this action within 90 days of her receipt
of the appropriate Notice of Right to Sue from the United States Equal Employment Opportunity

Commission or the South Carolina Human Affairs Commission, her claims under Title VII of the
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Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq., and all amendments thereto, or the Age
Discrimination in Employment Act, 29 U.S.C. § 621 et seq., are barred. Further, in the event that
Plaintiff has not commenced these claims within the time limitations set forth by the South
Carolina Human Affairs Law, S.C. Code Ann. § 1-13-90, the claims are time—bérred.

FOR A FIFTH DEFENSE

5. To the extent Plaintiff’s claims under Title VII of the Civil Rights Act of 1964, 42
‘U.S.C. § 2000e et seq., and all amendments thereto; the Age. Discrimination in Employment Act,
29 US.C. § 621 et seq.; and the Séuth Carolina Hum.an Affairs Law, S.C. Code Ann. § 1-13-10 et
sed., are based c;n conduct occurring prior to 300 days of the filing of Plaintiff’s charge with the
United States Equal Employment Opportunity Commission and/or the South Carolina Human
Affairs Commission, such claims are not actionable. |

'FOR A SIXTH DEFENSE

6. To the extent Plaintiff’s claims under Title VII of the Civil Rights Act of 1964, 42
U.S.C. § 2000 et seq., and all amendments thereto; the Age Discrimination in Employment Act,
29 U.S.C. § 621 et seq.; and the South Carolina Human Affairs Law, S.C. Code Ann. § 1-13-10 et
seq., allege a basis or bases of unlawful discrimination different from that specified in Plaintiff's
charge filed with the United States Equal Employment Opportunity Commission and/or the.

South Carolina Human Affairs Commission, such claims are not actionable.
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FOR A SEVENTH DEFENSE

7. Plaintiff has not suffered any significant, adverse employment action because of
religion, age, gender, race, retaliation or any other category protected by federal or state law.
FOR A EIGHTH DEFENSE
8. The conduct of Defendants is not the proximate cause of the Plaintiffs injl;lries, if

any, which the Defendants specifically deny.

FOR A NINTH DEFENSE
9. The Plaintiff has failed to mitigate any damages she has allegedly suffered, and her °
claims are otherwise barred by the doctrines of waiver, estoppel, and/or unclean hands.

FOR A TENTH DEFENSE

10.  To the extent Plaintiff has alleged a claim under the Equal Pay Act, 29 US.C. §
206, it must fail, because Plaintiff had failed to establish an appropriate “comparator,” and because

any pay differential has been established due to a factor other than sex.

FOR AN ELEVENTH DEFENSE
11.  Some of Plaintiff; s claims are barred by the doctrine of workers’ compensation
exclus‘i.vity.‘
- FOR A TWELFTH DEFENSE

12. The Plaintiff’s tort claims are barred, in whole or in part, by the South Carolina
Tort Claims Act.

FOR A THIRTEENTH DEFENSE

13. Plaintiff has failed to allege facts sufficient to sustain a claim for civil conspiracy.
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FOR A FOURTEENTH DEFENSE

14.  The Plaintiffs claim for civil conspiracy is barred because she can show no “special
damages” related solely to the claim for civil conspiracy.

FOR A FIFTEENTH DEFENSE

15. Plaintiff’s claim for civil conspiracy is barred by the doctrine of intracorporate

conspiracy.

FOR A SIXTEENTH DEFENSE

16.  The Plaintiff’s claim for civil conspiracy is barred because her allegations relevant to
the claim are repetitive of those supporting other claims.

FOR A SEVENTEENTH DEFENSE

17.  Plaintiff cannot state a claim for civil conspiracy against the Defendants because
Plaintiff was a “public official” within the meaning of Angus v. Burroughs & Chapin Co., 596 S.E.2d
67, 70 (S.C. App. 2004) (Angus I), rev'd on other grounds, 368 S.C. 167, 628 S.E.2d 261 (S.C. 2006)
(Angus 1I), and because there is no evidence that the Defendants acted outside the scope of their
duties.

FOR AN EIGHTEENTH DEFENSE

18. An individual defendant who is a state official acting in his or her official capacity

is not subject to suit under the provisions of 42 U.S.C. § 1983 as a matter of law.

10
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FOR A NINETEENTH DEFENSE .

19.  To the extent Plaintiff has alleged a cause of action under 42 U.S.C. § 1983 against
state agencies or individuals in their official capacities, the Plaintiff's claims are barred by the
Eleventh Amendment to the U.S. Constitution and must be dismissed.

' FOR A TWENTIETH DEFENSE

20.  The Defendants did not violate any clearly established federal, statutory, or
constitutional rights, and: are entitled to qﬁalified immunity as a complete bar to any federal claims
against them in this action as a matter of law.

FOR A TWENTY-FIRST DEFENSE

21.  The Defendants hereby give notice of their intent, under the South Carolina
Frivolous Civil Proceedings Sanctions Act (the “Act”), S.C. Code Ann. § 15-36-10(D), to pursue
remedies against the Plaintiff provided under the Act, including, but not limited to, those
remedies referenced under S.C. Code Ann. § 15-36-10(C).

FOR A TWENTY-SECOND DEFENSE

22.  That to the extent this action is one seeking to collect punitive damages brought
against t.hese Dta_fenfiants, such an action fo; punitive damages is barred as a matter of law for a
number of reasons, including but not.limited to: the due process clause of the Fifth Am;andment
as applied to the states through the Fourteenth Amendment to the United States Constitution; an
arguable extension of the prohibition of the excessive fines clause of the Eighth Amendment, as
applied to the states through the Fourteenth Amendment; an arguable extension of the provisions
of the Sixth Amendment to the United States Constitution, made applicable to the states through

the Fourteenth Amendment; relevant provisions of the South Carolina Constitution, including,

I1
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but not limited to, Artide I, Section 3; all of which are asserted as bars to recovery of punitive
damages aéainst these Defendants.

- 14.  That, moreover, as the present case and statutory law standard to measure and
confer power to a jury to award punitive damages under South Carolina law has not been
formulated to comport with federal or state constitutional rights and guarantees, lacks objective
criteria, lacks a meaningful standard, is void for vagueness, and yiolates constitutional due process
and equal prgtection procedural protection; an award of punitive damages would violate these
Defen'dants’ coﬁstitutional ri\ghts and guaranfées.

15.  That, further, the Plaintiff has failed as a matter of law to state a claim for which
punitive damage relief is available against these Defendants.

WHEREFORE, having fully answered the Complaint herein, Defendants request:

1. that the relief sought by Plaintiff be denied in each and every respect;
2. that the claims asserted by Plaintiff be denied in each and every respect;
3. that the claims asserted by Plaintiff be dismissed in their entirety with
. prejudice;
4. that Defendants be awarded its costs and attorneys’ fees under applicable

case and statutory laws and such other and further relief as this Court may

deem just and proper.

Dated this the 29% day of November, 2011.

12
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Respectfully submitted,
RICHARDSON PLOWDEN & ROBINSON, P.A.

s/Eugene H. Matthews
Eugene H. Matthews [Federal I.D. No. 7141]
Post Office Drawer 7788
Columbia, South Carolina 29202
(803) 7714400 -
Facsimile (803) 779-0016

E-mail: gmatthews@RichardsonPlowden.com

COUNSEL FOR DEFENDANTS LULA N. DAVIS,
SHIRLEY RIVERS, CONSTANCE “CONNIE” RHETT,
MARCIA ADAMS, FORMER DIRECTOR OR -
CURRENT DIRECTOR OF SCDMYV, DOTTIE
BLANKENSHIP, TOSHA AUTRY, SC DEPARTMENT
OF MOTOR VEHICLES, IN THEIR OFFICIAL AND
INDIVIDUAL CAPACITIES
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IN UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION '

_ C/N: 3:11-cv-03200-MBS-PJG -
Glenda R. Couraim '
: Plaintiff

AMENDED COMPLAINT -
IN COMPLAINCE WITH ORDER

v

“Connie” Rhett, Marcia Adams, Dottie
Blankenship, Tosha Autry, Steven W. Lake,
SC Department of Motor Vehicles, in their
official and individual capacities

JURY TRIAL DEMANDED

)

)

)

)

)

. , - | )
" Lula N. Davis, Shirley Rivers, Constance )
)

)

)

)

_ )

Defendants )

)

‘NOW COMES the Plamtlff Glenda Couram, pro se complamlng of the defendants
respectfully submit th1s amended complaint and alleoes as follows
Pro se, Plaintiff, Glenda Couram, sues Defendants, Steven Lake, Marcia Adams, Lula N.
| Davis, Shirley Rivers, Tosha Autry, and Dottie Elankenship in their official and individua_l
capacities and the South Carolina Department o.lf Motor Veﬁicles (SCDMYV) an arm of the State
of South Carolina and its laws with extensive operatlons in South Carolina, and states as follows:
'L NATURE OF THE ACTION 5\ o |
L. The plaintiff -seeks damages, and other appropriate relief based on the S"CDM\’/!':'éxp'ress,
written contractual-obligations to provide a workplace fre¢ of harassment and'di'scrimi.nétion as
well as for violation of its common law duties to the plaintiff the SCHAC and SCTCA an(i other
appropriate laws. | | | ‘
2. The plaintiff was the victim of repeéted éctrs of willfui, .,reckless harassment, _éblfse, 4

threats, by her fellow employees; including supervisors. Despite the plaintiff’s repeated .



complaints and written‘g_rievances complaining of her treatment to her supervisors:, and to
Human Resources, there was never any action taken against any of the employees'who
continuatly harassed, abused, threatened, or discriminated against her instead the defendants
co‘nspired to take the plaintiff employment hy falsifying documents to accomplish an illegal
purposes. |
0. JURISDICTION AND VENUE
3. The plaintiff is employed by SCDMYV from October 2004 to’ present
4. The plalntlff is currently, and was durlno the relevant period, a citizen and resrdent of

‘South Carolina in Lexington County working and is working in Richland County

5. Venue is proper 'pursuant to SC Code §15-7-30, as South Carolina Department of
Motor Vehicles has Operations in Richland County, as well as satellite Ofﬁces throughout the
State of South Carohna the actions set forth herein occurred in Richland County.

6. Jurlsdlctlon of this Court is 1nvoked pursuant to South Carohna Human Affalrs
Commlssmn Laws SC (SCHAC) §1-13- 10 et.seq, South Carohna Torts Clalms Act (SCTCA)
§15-78-10 et.seq.

7._ V_ Original subject matter jurisdiction of this action is conferred on the Richland County
Fifth Judicial Circuit for the State of South Carolina inasrrluch as the matters in controversy in

this case arise under the Constitution of South Carolina and its laws administered by SC HAC

and the SCTCA,;

8. All of the events complained of hereinafter occurred within the County of Richland, State -

of South Carolina. Inasmuch as the Defendants, the SC Department of Motor Vehicles,

Headquartered in Blythewood located in the County of Richland are pohtlcal subdrvrs1ons of the

State of South Carolina conductmo business within the County of Richland and others countres

9



throughout the State of South Carolina and the Defendants are therefere, subject to the :
jurisdiction of this Court for violations of the Plaintiff’s Constitutional and other legal rights

- afforded her under the iaws of the State of South Carolina and the Ueited States. |

" 9. 'SC Human Affairs Discrimination Law (hereaﬁer knows as SCHAC) § 1-13-10, §1-13-
20, et seq., SC Tel’ts Law Act (hereafter kﬁown as SCTCA) § 15-78-20; Uhder the Intentional
Injury E"xception' to the Workers’ Compensation Exclusivity Law; Intentional and Negligent
'Inﬂictien of Emotional Distress); 'C'.ivil COnspiraey; Gross Negligence, SC Code Ann. §15-78-
60(25), §15-78-70 et.seq., (2005);

"10.  Personal jurisdiction is established as all of the defendants and the Piaintiff reside in the -
State of South Carolina and are emﬁloyed with the South Carolina Depaftinent of Motor
Vehicles (hereafter, SCDMV or DMV) who does business in »l'li.chlanvd County were the
complaint or violations took place; address 10311 Wilson Blvd., Blythewood, SC. -

. PRO SE STANDARD
11.  Plaintiff repeats and re-alleges and iﬁcorporates By refefence the allegations in
paragraphs 1-10 above with the seme force and effect as if herein set forth.

: | 12. " The Plaintiff is pro-se; the Court has a 'hi_gher stahdard When faced with a motion to

dismiss. ... A court faced with a motion to disﬁiss apro se' complaint must read the complaint's

allegations expansively'. .

13.  Pro se litigants' court submissions are to be construed liberally and held to less stringent -

standards than submissions of lawyers. If the court can reasonably read the submissions, it

should do so despite failure to cite prope_r legal authority, confusion of legal theories, poor syntax

" and sentence construction, or litigant's unfamiliarity with tule requirements.

GA



IV. PARTIES

A.  PLAINTIFF

14. ‘Pla.intiff repeats and re—allegés and incorporates by reference fhe allegations in
paragraphs 1-13 above with the samé force and effect as if herein set forth

15.  Plaintiff Glenda “Glen” Couram, currently residing in Lexington County, South Carolina
and employed at the South Carolina Department of Mofor Vehicles’ Headquarters, I;Dc:_a"ced in
Richfand County, Biythewood, SC;

16. Pla-intiff has been empldyed since July 200,6,1 as a'permarient employee with DMV.
Plaintiff actual start date as a te.rhporary employee was on or about October 2004;

17.  Plaintiff gaiﬁed “permanent status With rights” on July 16, 2007 ;to present.

B. DEFENDANTS B | |

18.  Marcia Adams, Steven W. Lake, Dottie Blankenship, Director of HR; the Director Office -
of SCDMV and; Tosha Autry, Employee Relations Manager (SCDMYV); Shirley Rivers, Director
of Drivers Records/Services ‘and Data Entry, Lula N. Davis; Constance “Connie” Rhett,
Supervisor; ' |

19.  Other defendants, Jane Does and other John Does Who acted in conspiracy with one or
more defendants to violate Plaintiff's right by demanding punishment, etc., to be named later as |
Plaintiff reserves the right to add Defendants. -

V. . CLAIMS FOR RELIEF

~ - FIRST CAUSE OF ACTION
- SC TORT CLAIMS ACT (SCTCA)
§15-78-10, et seq., Chapter78
S.C. Code Ann. §15-78-20(e)
(Against All Defendants in their
“Individual or Official Capacities)

20. = Plaintiff repea.ts-and re-alleges and incorporates by reference the allegations in

paragraphs.1-19 above with the same force and effect as if herein set forth,
' ' 4



21.  The SCTCA further provides the limitations period is extended an additional year -for a |
 total of thfee years -when the claimant files a verified claim within one year of the loss or injury;
(S.C. Code Ann. §1s-78-80 & -100),%
22.'. The burden of _establishing' a li.mitation upon liability or an exception‘ to the waiver of
immunity under_-the SC TCA is upon the governmental entity asserting it as sn afﬁrmatisze
defense.
SECOND CAUSE OF ACTION _,
(Intentional/Negligent — Gross — Willful, _ ‘
Reckless Infliction of Emotional Distress)
(Against All Defendants in their
Individual or Official Capacities)
23.  Plaintiff repeats and re-alleges and incorporatés by reference thé allegations in '
paragraphs 1-22 abs've with the same force Aand effect as if hereiﬁ set forth, |
24,  The defend_ants and their agents intentionally or reckléssly subjected the plaintiff to
harassing c.ondlvlct in direct viol;tion of the SCTCA. L
25.  The defendants’ ac':tiqps- were so extreme and outrageous as tqéxc’:éed '_all possible bounds
of decency.
26.  The emotional distress that the plaintiff suffered at the hands of the defendants’ was so
severe that no reasonable person couldl Be expected to endure it.

27.  Due to the deliberately negligence of the defendants or as a direct and proximafe result of

_ the defendants’ actions the plaintiff has suffered and continues to suffer, lost advancement

! STATUTE OF LIMITATIONS THREE YEARS - 8.C. Code Ann. § 15-78-110 (Supp. 2002). A three-year statute of -
limitations is available to a party who files a “verified claim.” See S.C. Code Ann. § 15-78-80 (Supp. 2002); see also Joubert v. .
South Carolina Dep’t of Soc. Servs., 341 S.C. 176, 534 S.E.2d 1 (Ct. App. 2000) (if Plaintiff files statutorily-defined claim within
one year of loss or injury, statute of limitations is extended to three years). Section 15-78-80 expressly requires the party to file a
verified claim in order to benefit from the three-year limitations period. Joubert, 341 S.C. at 186, 534 S.E.2d at 6. In order to
trigger the three-year statute of limitations under § 15-78-110, a party must follow the procedure outlined in § 15-78-80. Id.-at
187, 534 S.E.2d at 6. §1983 is governed by state law statute of limitations '

, o _ . 5
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bpportunities- (she was told she could not move forward by Adams),- humiliatioh,
.embarrassment, loss of fepu;[atidn and emotional distress.

28 The Plaintiff was continuously subjected to in violation of her constitﬁtionai rights to
from those ac;cing' ﬁndér “color of law™) as protected by SCTCA as exclusive‘ren.ledy;

29.  The defendants had a duty of éare owned to the plaintiff. |

30.  They breached that duty by w‘illingly» violating their own well establisiled policies ahd '
procedures for their own self serving gain and iﬁ violations of the rules of the State of South
Carolina, the SC Budget and Control Board, SCTCA Laws.

31. The defeﬁdan’ps acted with gross negligence failing to act with slight care.

32. - The defendants failed to act with simple and ordinary..clare in their-.actic_)ns towards the
plaintiff that is required of a person of ordinary prudence. |
- 33. Plamtlﬁ‘ seeks acfual and punitive damages to redress her damages.as allowed under the
SCTCA.

34.  That the defendants acted with intent and with gross neglect in failing to act according to
SCDMYV HR 202 Policy of the State of South Carolina or even in their own Policy that is a_direét
model of the State or should be as an “arm of the state,” (Policy in effect at“thé_ time of this |
complaint July 2006 - April 2008).? | | -

| | THIRD CAUSE OF ACTION |
EXCEPTION TO THE SC WORKERS’
- COMPENSATION EXCLUSIVITY

(Against All Defendants in their
Individual or Official Capacities)

2 (Plainitiff wrote grievances in May 2008 and September 2008 and she reported the harassment to Rivers who met with her but
condone Davis® behavior). SC courts have recognized that “gross negligence” is a relative term, generally meaning the “absence

_ of care that is necessary under the circumstances.” Hicks v. McCandlish, 221 S.C. 410, 413, 70 S.E.2d 629, 631 (1952,
Richardson v, Hambright, 296 S.C. 504, 506, 374 S.E.2d 296, 298 (1988);This degree of negligence comnotes the fajlure to
exercise even a slight degree of care. Wilson v. Etheredge, 214 S.C. 396, 400, 52 S.E.2d 812, 814 (1949);-Anderson v. Ballenger,
166 S.C. 44, 55, 164 S.E. 313,317 (1932); § 7, Chapter 1 Title 1 of the 1976 Code of Laws, Article, Workplace Violence Policy

* (Section 1-1-1410) “harassment-words, gestures, and actions which tend to annoy, alarm or abuse another person; Progressive
Discipline Model (adopted in 2004), ' :

6



35.  Plaintiff repeats and re-a-ll-eges and incorporates by reference the allegations in
paragraphs 1-34 above with the same force and effect as if herein set forth

36. That the defendants intended to inflict emotional distress, or knew or should have known
 that emotional distress was the likely result of their eonduct,

37.  That the defendants’ conduct was extreme and outrageous, beyond all possible b3 7c->un'ds
of decency, and ntterly intolerable in a civilized community,

38. That the actions of the defendants were the cause of the Plaintiff's distress,

39.  That the intentional injury to the Plaintiff was not accid_ental or lincidental to her
,employment but due the deliberate intentional actions of the defendants

40. That the emotlonal dlstress suffered by the Plaintiff was severe and of such a nature that
no reasonable person ‘could be expected to endure it |

FOURTH CAUSE OF ACTION
CIVIL CONSPIRACY*
S.C. Code Ann. § 15-78-70
(Against All Defendants in their
Individual or Official Capacities)
41.  Plaintiff repeats and re-alleges and incorporates by reference the allegations in |
paragraphs 1-40 above with the same force and effect as if herein set forth. B

42.  That the defendants in planning, agreeing to perform, and perr’orming the acts alleged in

this complaint, took an active part in the further of the conspiracy created and formed among

. Giving the intentional injury exception to section 42-1-540 its most narrow construction, ... ‘only those injuries

. mﬂlcted by an employer who acts with a deliberate or specific intent to injure are exempted from the exclusive remedy of
workers’ compensation coverage. An exception to the exclusivity provision exists where the injury is not accidental-but rather
results from the intentional act of the employer or its alter ego. Cason v. Duke Energy Corp., 348 S.C. 544, 560 8.E.2d 891
(2002): (2) where the injury is not accidental but rather results from the intentional act of the employer or its alter ego [Dickert v.
Met. Life Ins. Co., 311 8.C. 218, 428 S.E.2d 700 (1993)]; (3) where the tort is slander and the injury is to reputzmon [e.e., Loges
v. Mack Trucks. Inc 308 S.C. 134,417 S.E.2d 538 (1992)];

“ The defendants had a meeting of the minds in or about August/September 2008, 1f not earlier) which can be proven by the
documents Plaintiff obtained through the Freedom of Information Act (FOIA)

7
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themselves a con_spiracy to defraud, cheat and otherwise harm Plaintiffs as set foﬁh in this _
complainf;
43,  That the defendants acfed as one in conspiring and interferiné with the ?laintiff s at-will
employment given the volatility of such empioyment, interfefing with Plaintiff’s means of
making a living, their daily constant énd hourly interference witﬁ her effectively and efficiently .
doing the new job by surveillance,

44, That the actions of the defendant has done far reaching irreparable harm that Will and has
forever damag'ed her reputation and defamed her character and any empl&yment opportunities
' available to her given her age and South Carolina and (SCDMYV) biasness towards older .
workers,

45.  That the defendants to further their conspiracy instigated a situation that I;ut Plaintiff in
-violation of policy at the final stages for termination in viclation of the SCTCA.

FIFTH CAUSE OF ACTION
DEFAMATION
(Against Al Defendants in their
- Individual or _Ofﬁcial Capacities)

46.  Plaintiff repleats and re-alleges and incorporates by reference the allegations in
paragraphs 1-45 ab(;ve V\;ith thé same force and.effect as if herein sét forth. |

47. 'Th_at by the removal of the Plaintiff from a job that she excelled at that required little
contact with Davis to placing Plaintiff in Davis’ direct path with full contact was grossly
negligent, | | |

'48.  That by failing to act the defendants allowed defamation of the Plaintiff’s character and

‘ reputation, destroyed her brofes_sioqalisfn, causgd t;he Plaintiff to live and work in fear of léss of
émployinent/l.ivelihood, stress due to the daily unc’erta'ir'ltynf» of employmeht; alloWedl false |

allegation,
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49.  That the defendants actedwith intent and with gross neglect in failing to act éccording to
: SCDMV HR 202 Policy' ot;_t'he State of South Cétrolina or even in their own Pélicy that is a direct
model of the State of should be as an “arm of the state,” (Policy in effect at the time of this
‘complaint Jul'y 2006 - April 2008), S - X
~. 50.  The defendants continue to fieféme the plaintiff by having her lab‘eled‘a vexatious litiganf
the maligning of the plaintiff has been relentless through this process,

51.  That the defendants failéd.to show the slightest care when it came to the Plaintiff and fhe
" concerns she made known to them in violation of the Plaintiff’s right to a “violence free
workplace.”' (Revised and adopted 2004). |

PRAYER FOR RELIEF _ .

VL WHEREFORE, Plaintiff respectfuli_y reqﬁest that this Court enter ‘ﬁn_él judgment in
favor of the Plaintiff and agaiﬁst' the defendants, pr:oviding for the leloWing relief

a Order defendants make whole the pro se plaintiff by providing appropriat_g back pay; lost
pay baséd on specialxdémages with prejudgment interest, in amounts to be déermined at trial,
and other affirmative relief necessary to eradicate the effects of the unlawful actions of the}
defendants.

b. A drdc_er defendants té make v;fho|le the plaintiff by providing compensation for past and
futurelpecuniary losses resulting from the tmlanul actions, including but not l‘imit‘e.-,d to jc->b:
search expenses, in amounts to be determined at trial.

c. Order defenda.nt.s to make whole the plaintiff by providing conipensation for past and
future non-pecuniary losses resultipg_f_rom the unlawful practices 'complained of in fhis

complaint, including but not limited to continued emotional pain, suffering, stress, headaches,



inconvenience, loss of enjoyment of life, humiliation, loss of self-esteem, and well established
laws of the State of South Carolina in amounts to be determined at trial.
d. Order defendants to pay the plaintiff punitive® damages for its malicious and reckless

conduct, as described above, in amounts to be determined at trial.

e. Gran’_c such ﬁkther relief as the .Court deems necessa.ry- and propér in the public interest.
f Award the plaintiff ariy legal costs of this action |

g) = Plaintiff request judgment for actual, punitive, compensatory and general damages as this
Cwnl Consplracy

h) Plaintiff request spec1al damages in the amount of $250,000 for loss of pay (dock pay),
humihatlon and embarrassment in not being able to pay bills as a r_esult of the loss of income,
‘loss of income in téking this matter to court and the use of annual léave, malice and actual fraud
to be assessed against all of the defendants jointly andhseverally;_and ér losses non pecuniary
loseé in their conspiracy against the plaintiff,

i)  -Plaintiff requests injunctive reiief as appropriate under SCTCA; |

| ) Thé Plaintiff] héreby, respectﬁllly request a trial by j"ur).I of all facts.

Respegtfully submitted,

/A«/W

[d#K Couram, pro se

4 Macaw Lane.
Lexington, SC 29073

803 896-7509
grecouram(@hotmail.com

Dated this 16™ day of July 2012
Lexington County, South Carolina

% Punitive damages are sometimes awarded when a defendant’s actions are not merely negligent but intentionally harmful or

reckless, to punish and deter such gross misconduct, but such damages are formally non-compensatory, "Punitive damages are

recoverable in §1983 suit where defendant's conduct is motivated by an evil motive or intent, or where it involves reckless or -

callous indifference to Plaintiff's federally protected rights). Smith v. Wade, 461 U.S. 30, 50-51 (( 1983) Clark v. Tavlor 710
-F.2d 4, 14 (1st Cir. 1983). Miga, supra at 355. .
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DECLARATION

I, the undersigned, declare under penalty of perjury that the statements made in the above complairit
are true and correct to the best of my knowledge, information, and belief;

Respectfully submitted,

leida R Couram, -pro se
4 Macaw Lane
Lexington, SC 29073
803 896-7509
grcouram(@hotmail.com

Dated this 16™ day of July 2012
Lexington County, South Carolina



"IN UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CARCLINA
COLUMBIA DIVISION L

: - C/N: 3:11-¢v-03200-MBS-PJG
Glenda R. Couram . '
S ’ Plaintiff

)

)

)

)

v )

_ ) CERTIFICATE/AFFIDAVIT

Lula N. Davis, Shirley Rivers, Constance ) OF SERVICE

“Connie” Rhett, Marcia. Adams, Dottie )

Blankenship, Tosha Autry, Steven W. Lake, )

SC Department of Motor Vehicles, in thelr )
)
)
)
)

official and individual capacities

Defendants JURY TRIAL DEMANDED

I certify that on this 16™ day of July 2012, the attached Amended Complaint,
Memorandum in Support and Certificate of Service was personally deposited in a US Postal
Service mail box to the attorneys listed below with adequate postaoe attached. -

Eugene H. Matthews, Esq., SC Attorney General Office

Richard, Plowden & Robinson, PA
PO Box 7788

1900 Barnwell Street

Columbia, SC 29201

_ Dated this 16" day of July 2012
Lexington County, South Carolina

The Honorable Alan Wilson

‘Rembert Dennis Building

1000 Assembly Street, Room 519

- Columbia, SC 29201 -

. @let{daR Couram pro se
- 104 Macaw Lane-
Lexington, SC 29073

803 896-7509
grcouram@hotmail.com
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N \Y" \} N UNITED STATES DISTRICT COURT
‘ ' \\\ ;Q\\ FOR.THE DISTRICT OF SOUTH CARQOLINA

X \ﬁ\ COLUMBIA DIVISION
\

' A Glenda R. Couram

C/N: 3:1 1-cv—03200—1\’[BS-PJ G
Plaintiff

v AMENDED COMPLAINT

)
)
) .
) FOURTH
)
. )
Steven W. Lake, Marcia Adams, Shirley )
Rivers, Lula N. Davis, Constance “Connie” )
Rhett, Dottie Blankenship, Tosha Autry, SC ).
Department of Motor Vehicles, in their
official and individual capacities

]

Defendants 'JURY TRIAL DEMANDED

NOW COMES the Pl-éintiff, Glenda Couram, pfo .se cornpla_ini_ng of the defendants
respectfully.submit this-amendec-i complaint and allgges as follows__:
L NATURE OF THE ACTIdN
1; ' The plaintiff seek appropriate relief as appropriate under SCTCA the exclusive remedy
for government state erhplo‘yees acting under “coibr of state law” - Gross Negligence, |
Defamation, Intentional Infliction of Emotional Distfess (I[ED); applicable relief under the SC
Workers Compénsation Laws Exclusivity as it relates to Intentional Iﬁﬂi’ctién of Emotionél
Distress (IIED) and relief under the and Common laws of fhe State of South Carolina of: Civil
| Conspiracy; §15-78-60(25), §15-78-70 et seq., (2005), and other a.ppro.pri_até laws.

2. Also relief uﬁder ény other applicab}é laws detefmined by the court.
. JURISDICTION AND VENUE

3 The plaintiff is cufrently,_and was during'th‘e relevant period, a citizen and resident of

South Carolina in Lexington County working and is working in Richland County

L ' 1
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4. Venue is proper pursuant fo S.C. Code § 15-7-30, as South Carolina Department of
Motor Vehicles as “arm of thé state” hds operations in Richland County,
5. ‘As well as satellite ofﬁceéithroughout the Sltate of South ,Caroiina the actions set forth
herein 6ccurred in Richland County.
6. Iurisdi‘ction of this Couﬁ is invoked pursuant under Title 15 - Civil Remedies and |
Procedures Chapter 78: SCTCA - § 15-’7~ 8-10 et seq.; and Common Laﬁv Viqlations.
7. Original subject matter jurisdiction of this action is conferred on the Richland County
. Fifth Judicial Circuit for the State of Soufh Carolina inasmuch as the matters in controversy in
this case afise under the laws of the State of lSc‘)uth Carolina.
8. All of the events complained of herein_aﬁer occurred within the County of Richland, State
of South Carolina. |
9. Inasmuch as tﬁe defendants, .th_e\ SC Department of Motor Vehicléé, Headquartered in
BlytheWood locatéd in the County of Richland are political subdivisions 6f the State of South
Carolina conducting business within the County of Richland and others counties throughout the
State of South Carolina and the Defendants are therefore, subject to the jurisdiction of vthis Court
: fbr violations of the Plaintiff’s Constitutional and other legal rights afforded her uﬂder the laws |
| of the State of South Carolina and the United States.
10.  Personal juriédictiorfis established as all of the defeqdénts and the Plaintiff reside in tije
State of South Carolina and are employed with the South Carolina Depdﬁﬁent of Motor:
Véhicle’s (hereafter, SCDMYV) who does business in Richland County were the complaint or

violations took place; address 10311 Wilson Blvd., Blythewood, SC.

1



. - PARTIES - FACTS COlVﬂVION TO ALL CLAIMS

A. PLAINTIFF

11.  Plaintiff repeats aﬁd re-allege.sand incorporates by reference the allegations in the above
‘paragraphs with the same force and effect as if herein set forth™

12.  Plaintiff, Glenda “Glen” Couram? currently residing in'Lexingtovn County, South Carolina_
and employed at the South Carolina Department of Motor Vehicles’ Headquarters, located in
. Richland County, Blythewood, SC; |

13..  The plaihtiff is employed by SCOMV. She was hired én as a temp in or around Octoberj._, '
2004 as a temporary employee working in insurance area entering accident reports, in 2006, she
was hired on a permanent employee without status assigned}tc.) the tickets section of Driver
g Records as a researcher;

14.  Plaintiff gained full status in July 2007,
15. - Inor around October 2007, plaintiff was asked to fill for two employées in the Office of
General Counsel (OGC) who went out on maternity she remained in OGC until on or around late
March 2008 (work she did is outlined in a recommendation letter by Stalvey; she réturﬁed to
tickets were she was assigned to do mandatory work and working with court documents trained
- by Lisa Jones. |

16. Plaiﬁﬁff gained “covered/befmanent status with rights” ‘on July 16,A2‘OO7 to preséﬁt.
B.  DEFENDANTS

17.  Marcia Adams, Steven W. Lake, Dottie Blankenship, Director of Human Resources; the
Director’s Office of SCDMYV; Tosha Autry, Employee Relations Manager (SCDMYV); Shirley |
Rivers, Direct‘or of Drivers Records/Services and Data Entry; Lula N. Davis; Constan;:e

“Connie” Rhett, supervisors; Marcia Adams Former Director of SCDMV now Director of the SC

-3
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Budget and Control and Steven W. Lake, Office of Finance with the SC Department of Juvenile

Justice;"

V. - EXHAUSTION OF ADMINISTRATIVE REMEDIES AND STATUTE
REQUIREMENTS — COMMON TO ALL CLAIMS

18.  Plaintiff repeats and re-alleges and incorporates by reference the ailegations in
paragraphs above with the same force and_effect as if herein éet forth. o
19 Plaintiff a black fema_lé at the age of 49, filed charges of age discfiminatiQn, failuré to
promo‘te, harassment, a hostile work environment, etc., and retaliation for engaging in a

protected activity originally on or about October 2_9“‘, 2008, and signed the complaint under the
dual ﬁling section of the SCHAC form on November 13", 2008.

20.  The case was dismissed in a final Order bsl Judge Perry on or about May 2011. Solely on |
the ADEA claims | . |

21. Plaintiff proper'ly'l ‘¢and timely filed a complaint within the 90 days of ‘receipt of the Right

to Sue letter on or about January 4™ 2010 in Federal Court — Columbia Districts. 2w

22.  Well within the Statute-of Limitations plaintiff refiled these claims in the State Court —
Richland County Flfth Jud1c1a1 Dlstnct on or about October 21, 2011,

23, In compliance with the three year statute of limitation for SCTCA and personal injury

Common Law.

! Walker and Adams were initially not identified by: Line 19 -- Other defendants, Jane Does and other J ohn Does
whio acted in conspiracy with one or more defendants to violate Plaintiff's right by demanding punishment, etc., to -
be named later as Plaintiff reserves the right to add Defendants. '

? Judge Perry’s.Order (March 2011 and May 2011 Motion to Reconsider filed by the defendants) was based on the

magistrate’s report and recommendations that all claims fell under the ADEA. The Title VII retaliation claim was
for failure to promote due to the ADEA, despite the clear Charge from the EEOC which clearly says the retaliation
was for Title VII (retaliation box check and the statement “retaliation for engaging in a protected activity.”)

4
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'VIL  FACTS COMMON TO ALL CAUSES OF ACTIONS
24, Plaintiff repeats and re-alleges and incorporates by reference the allegations in ‘
paragraphs above with the same force and effect as if herein set forth.
25. Plaint‘iff at the time the defendants’ caused her injury under “color of state law” was 49
| years of age.. |
26. | Plaintiffs’ qualifications: Bachelore Degree in Socia1.Work"from Colﬁmbia College, An
Associates’ Degree in Public Service from Midlands Technical College and a deﬁiﬁcate in
Medical Coding and Life experience 4 | | |
| 27.  Plaintiff in tickets from on or about July 2006 to October 2007 before being asked to ﬁll
in for two younger employees who were going out on matermty Ieave (one was hired over
plaintiff for the position — plaintiff interviewed).?
28.  Plaintiff began training in the Office of General Counsel and reﬁlained until on or about
late Mareh .2008 (under the supervision of Sherry Stalvey and Val Valenta.*
- 29.  Plaintiff returned to tﬁe third floor on or about late March 2008; and assigned to ao
mandatory work and work with the court however plaintiff was not allowed to ﬁlliy to the job
- because Davis nor Rivers would'allow how to get mail, use the phones or access to DL ID
Alphotos commons to the posmon that the was allowed to the previous employee
VII. STATEMENT OF FACTS/EVENTS TO BE INCORPORATED-ALLEGDED IN
ALL CAUSES OF ACTION (TIIV_[ELINE) AND COMI\’ION TO ALL CAUSES OF -
ACTION '
30. - Plaintiff repeats and re-alleges and inco.rporates by reference the allegations in

paragraphs above with the same force and effect as if herein set forth.

oo

3 Plaintiff was never compensated as the two employees earned more than she. In or about October 2007.
4 Plaintiff has a letter of recommendation from Stalvey at the plaintiff request for Davis.
5 .



31.  Onor about late April 14, 2008, (plaintirf had put in a sick Ieave request on Monday of |
that week for sick leave due to personal illness).; upon Davis’ return on Thursday, she first
accepted the 'lea\re and then she returned about an hour later and publicly accused the plaintiff of
abuse of sick leave and requesting a doctor’s excuse,
32.  There was no prior notice of abuse there was no oral counseling, there was no written
_counseling at the time of the accusation, there was no pattern of abuse no proof to sustain the
accusation. |
33.  She wanted a doctors excuse, and continued the verbal abuse in front of the entire 3 31
floor, she went to lunch and returned with Rhett and continued with the abuse until the plaintiff
asked to go down to HR. | -
34.  The meeting which included Blankenshrp and Autry end with Autry asklng the plamtlff
\why' was she at work if she was so sick.
35.  In or about May 2008, plaintiff was called into a meetirlg and plaoed on six (6) months
probation for aousing all leave (annual and sick). (Davis always approved the annual leave prior
to usagej. Aceording to policy sick leave was available for p'ersonal illness, doctor
appomtments etc. per SCDMYV policy.
36. In or about mld-Auoust Boland told the plaintiff srle was being pulled from j ob to be
crossed trained on “A” work. Plaintiff was not able to start the work until on or about September
due finishing up her other work. (Plaintiff went from Research, to the Office of General
Counsel, to Mandatory B arrd court documents to writing “9”s on tickets.

37.  Boland verbally trained the plaintiff with plaintiff making work.



38.  The entire experience was harassing with constant interference from Davis she would tell |
. plaintiff to take an entire box of tickets; plaintiff had never done “A” work before and then

| became upset when the work was not finished by the day’s end. -

39.- - Then Davis would send Misty to plaintiff cube to take work and when I ran out she
became upset, plaintiff started keeping research at her desk when she ran out of Work and Davis

took that away.

40.  When Boland was out Davis would tell plaintiff to do work in a completely different
way; for example, Boland told the plaintiff to code point tickets, Davis would tell her-she was
not eillowed to code point tickets. Bolend told plaintiff to hold the CDL tickets; Davis would tell
her pet to. | o |

41.  (When plaintiff was doing research prior to going to OGC, Davis feﬂsed to allow her to,
reseérch Mandatory tickets, lwhen the compliance specialist was out who did mandatory reseerch . . L
| Davis would train others even plaintiff was the backup).

42.  The situation became so abusive, haraseing and hestile that on September 8, 2008,
plaintiff came in to work within five minutes Boland was 1n her cube going t&oﬁgh her work,
telling pleintiff how to sort the work, how to lay work out on Her desk, she went on for quite a
while plaintiff started to hyperventilete and had to leave wor’k vvi;chin the half hour of érri\_/ing,
left an e-mail for Davis and Rivers, sought out Rhett to let her know.she told plaintiff to tell
Boland, which had been done. Plaintiff left, and had a full anxiety aﬁaelé in h‘er car.

43.  Plaintiff remained away from work for two days September 9 and 10, plaintiff was only a
few weeks from the probation ending upon her return she was docked twe days pay. f

44.  Plaintiff had gone to Rivers for help (in or about May 2008) but was told she would do

exactly what Davis was doing; she went to Boland the team leader to ask why Davis disliked that

.7‘
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ended with Boland breaking the éonﬁdence and a meeting with Wannama-ke'r, Rivers and Phelps. |
. Plaintiff had no idea what they: were talking about until she saw the smiles oﬁ their faces and
realized that Boland has broken her COnﬁdence and‘fchen expiained and was told to follow
protocol next time even though this Was not a matter fof protocol just a need to find out what she
 was doing to Davis for her to dislike he‘r so much (Davis was in coﬁtrol of plgintiff” s job).
45.  On or about mid April 2008, plaintiff was written up and placed oﬁ éix (6) mohth's;
probation. (Signed by Davis and Rivers)
46.  Onor about May 2008, plaintiff filed a grievance to Human Resource Director —
Blankénship. There was rﬁlever‘a response to the grievances nor was any action taken, plaintiff
ran iﬁto Blankenship in the elevator and asked about the grievances and was sen; ,an e-mail
saying there was nothing that could be done until plaintiff was at a Level IVII repn'ménd di-smissal_;
47.  On or about August 2008, plaintiff was informed by Boland that she was being p_ulled,
from her regular job and crossing t-raining on “A” works. | |
48. | Plaintiff after completing the mandatory Wo_rk began th¢ crosé training 6n or aboﬁt- late
~ August éOOS. (Prior to this ’change plaintiff did not work with Davis except for administrative
' purposes).
49.4 ’i‘he interference in plairﬁiff work began, the non-stop harassment, watching, desk
: Jéearching, .repeate,d visit to h_ér desk, walking up Behind the plaintiff- to see what she was 'd;)ihg
startling her repeatedly when Davis Was aware the plaintiff had an issue with people walking up

behind plaintiff, the defendant did not care and continued the behavior, getting in plaintiff’s

~ space.

50.  (Plaintiff got permission to have desk and computer moved so that she would not be
\ . - .,
surprised and would see others coming up and Davis was aware of the change and reason).

8
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51 September g™ 2008, after her arrival (8am) Eéland was in plaintiff cube within minutes
asking how mﬁch work she had, standing over the plaintiff going through her work, showing her
how to do the work taking a ticket and putting in a pile, checking hér work, etc., as a result of the
constant interference plaintiff had a»nranxiet‘y attack and notified the appropriate person and left
within 15 minutes of her arrival (20 mil;as one way). |

52.  September 9™ and 10" — plaintiff called in unable to make herself corﬁe into work still
sufferiig from the stress, anxiety, fear of" loss of employment, fear of additional e‘lbusle, fear of
continued harassment, non-stop interference in her work to the extent that she had té leave her .
job after just arriving with notice to the approplriate perso.n. ‘

53. At the time plaintiff was within weeks of the end of the 6 months probation,

54.  ‘While on leave Davis® called the plaintiff at home to continue the harassment. Plaintiff

had called in according to procedure,

55.  Onor about September 11, éOl 1, upon returning to work plaintiff was dockéd two days
Sy RN
56. .Séptember 2008, plaintiff re-filed the grievance, she réceivéd an e-mail response from

" Dottie Blankenship, DireCtor_of HR on or about September 22, 2008, that told her she could not
file a grievance until she received a Level III reprimand — firing level; there was no investigation
regarding the hafassmént or the hostile work environment.

57.  After the pay loss plaintiff could not afford she applied for FMLA (at Rivers’ suggestion)

in fear that this would happen again. She had been prescribed anti depréssant/anxiefy medication

her blood pressure was also up and was having other medial concerns such a possible outpatient

. operation.

5 Davis would tell other employees not speak to the plaintiff in front of plaintiff (Janice).



58. FMLA was granted in or about October 2008.
59.  Late September 2008, 'plaintiff reqrtested a meeting with the Executive Director, Marcia
Adams to discuss the harassment and hostility, and to get help in getting her pay reinstated.

™ in the meeting was Marcia Adams, Steven

60. The meeting was scheduled for October 2
Lake Director of Support Services (not sure) and Armie Phelps, supervisor of Rivers.
- 61.  On or about October ch, plaintiff explained what was going on; she told Adams, Phelps
_and Walker of the contirluing harassment and hostile work envi‘ronmerllt the verbal abuse and the
daily constant attacks from Davis and Boland and that Rivers would not help.

62.  As the October 2™ meeting progressed plaintiff told the groub that she was going to t’rle a
complaint with the EE»OC for harassment and a hostile work environment. |
63.  Walker asked plaintiff a series of questions then announced plaintiff had no claim.

64.  Directly after his comments, Adams struck out‘ at the plaintiff and made the following
retaliatory decisions along with other remarks while plaintiff was engaged in a protected activity:
“plamtlff was to remain under Rivers’ supervision” she was no longer able to move forward wrth
DMV. Adams blacklisted and ended any premotional opportunity for the plalntrff and ended the
“open door pelicy” for the plaintiff.

65.  Within days of that edict, J;dams, Blankenship, Autry, Phelps, Rivers and Davis began
conspiring gathering documents and falsifying information to enter into the plaintiff’ s personnel
file under Adams signature after she engaged in the protected aetivity on October 2th.

66.  The first reprimand eame within days of the October 2" 2008 meeting, the appro'ved sick

leave on September 9" and 10" was reclassified as “unauthorized léave,” under Adam’s

signature. Level 1 reprimand,
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67.  The plaintiff had been doing the “A” work for less than two months when she received

"~ the secondAreprimand signed by Adams for violating cor’npény policy in regarding to processing
CDL tickets. (There were no written instructions on processi'ng “A” work prior to plaintiff being
pulled. Rivers instructed the writing of the instructions in .or about October 11, 2008, she said,

_she “thought Lisa had written them.”)

68. Lisa trained the plaintiﬂ‘ verbally on how to mandatory work aﬁd the court documents
and processing of mandatoﬁ tickets, on receiving driver licenses, etc.

69.  So begin the process of dismissal to level TIL,

70.. | November 2008, the second réprimand came delivered by Autry and Blankenship and
Was for violating DMV policies and proceduré. It was the result of a document created on
October 9, 2008 by Boland and Davis at Rivers request. (Plaintiff was in the rheeting firsthand
knowledge).®

71. November 2008 - plaintiff was told by Phelps she was calling for an Integfity and
Accoﬁntel_bilify investigation-by Karl McCiary, Di;ector who was present also Rivers aﬁd Da_vis.l

- 72.  The meeting was é result of an e-mail from Valarie Townsend non supervisor or team
- leader who became upset when' she asked plaintiff to code tickets that Davis ’pold her she cduld

not do, plaintiff asked Valerie to get Dévis’ permission ﬁrst — Davis and Rivers had Valerie send

the e-mail to HR that implied she was training the plaintiff (copy of e-mail available)

73.  Directly.after that meeting Rivers called the plaiﬁtiff to tell her to go down and interview

for a jdb in “facial recognition,” plaintiff declined because of what Adams had dec.reed. Shortly

 afterwards, Phelps called, plaintiff went down for the interview — the hiring supérvisér and

¢ The policy plaintiff was accused of violating was what Boland asked of her during the cross training —- to hold the CDL tickets
for Boland to dispose of — Boland was out of the office and plaintiff was following her instructions as the trainer (plaintiff had
‘been process A work for less than two months. Davis going thru plaintiff’s desk took the tickets that resulted i in | the second
reprimand for violating DMV policy. The policy was a written dociiment by Boland and Davis dated October 9% 2008

11
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" McClary was present. McClary told plaintiff the job was temporary if the plaintiff had
unknowingly accepted it WOuld have resulted ’in loss Qf all benefits ;and status.

74, On or about November 2008, plaintiff was forcibly demoted to data entry and told she
wo;.lld be terminated if there “was one more infraction - Tosha Autry” Blankgnship was'in
attendance also. |

75. (P-ositions applied for by the plaintiff were given to younger empl‘dyees (a fact)b. The;
mandatory work was reassigned to a younger employee Jocelyn);

76. Plaintiff was demoted into an aged area — employees ranging in age from 45 to
retirement age, a good many had retired énd was rehired after five years of l;eri Program, others
were preparing to retire. -

77.. Plaintiff was treated differently than a younger similar situated employee when she was
accused of abusing sick leave — Jovanna Davis evidence available.

V.  CLAIMS FOR RELIEF -- COMMON TO ALL CAUSES OF ACTION AS
- FOLLOWS : - * :

78.  The burden of establishing a limitation upon liability or an exc'eptibn to the waiver of
qualified immunity under the SCTCA is upon the governmental entity asserting it as an
affirmative defense.

It is the plaintiff belief and declaration that as a result of the defendants’ negligent actions
she will never be able to go to a director, supervisor or @y other person with any p_robl‘g_ms or
issues out of fear of what took place on October 2™ 2008. She will néver be able tc; exercise

free speech or use what is commonly known as the “open door” policy.

12
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FIRST CAUSE OF ACTION
- SC TORTS CLAIMS ACT (SCTCA)
GROSS NEGLIGENCE
TITLE 78 - § 15-78-10 et seq.
_ (defendants in their official capacntles
and applicable mdlv1dual/personal capacxtles)
79.  Plaintiff 1ncorporates by reference all paragraphs above as though restated and re- alleged
herein verbatim.
80.  The plaintiff witﬁ direct }nformation and belief declare that'the defendants acted with
gross negligence when they failed to “exercise slight care” or absence of care that is necessary
uﬁder the circumstances” causing the plaintiff injury and damages,
81. The plaintiff with direct info'rmation and belief declare that the defendants were grossly
negligent when they failed to provide the plaintiff the same rights allowed younger employees in
regards to leave usage,
82.  The plaintiff with direct information and belief declare that defénciants was grossly
neéligent when plaintiff waa told she had to rerﬁain under Rivers supervisor, interfering with her
promotion opportunities and transfer opportunities,
83.  The plaintiff with direct information and belief declare thé defendants intentionally and
-hegligently failed to prevent a hostilé work environment along with harassment after being put
on noticé, |
84.  The plaintiff with directAirllformationland belief believes that the defendants were groasly
negligent when they knowingly struck out at the plaintiff in violation of well established law

when she complained of the hostile work environment and harassment and told her of her intent

to file a complaint to the EEOC,
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85. The plaintiff with direct information and belief declare that the ‘defendants falsely
accused the plaintiff of abusing annual jand sick and with gross negligence documented ;chis false
| accusation in the plaintiff personally ﬁie, there was no pattern of abuse, no prior notice of abuse, -
86.  The plaintiff with direct information and belief declare that the defendants was grossly
negligent when they failed to upholci plaintiff rights under the policies and procedures cﬁ‘ the
State of South Carolina and SCDMV, |

87.  That the"pllaintif.f with direct information and belief deqlare that the defendants used
legitimate policies and procedures when they abused the progressive discipline process they were
entrusted to uphold to gain an illegal butcome'by legal means, |

88‘. That the plaintiff with direcf information and belief declare, the defendants individually
and/or collectively, made false- statements and misrepresentations in taking certain action or
failing to take certain action as required under the policies and procedures of SCDMV and the
 State of South Carolina,

89.  That the plaintiff declares and believes thaf the defendants failed to show the slightest
care when it came to the plaintiff aﬁd the concerns she made known to them in violation of the
plaintiff’s right to a “violence freé workplace.” (Revised and adopted 2004),
| 90.  That the i)laintiff deciares aﬁd believes that the defendants owed the plaintiff a duty bf
* care, they failed and breached that.duty by negligéﬁt act or omiésio’n resultiﬁg in damageé to the
plain{iff by deliberately with knowledge and férethought placing the plaintiff in Davis direct
path the result of such an action was foreseeable,

91.  The de;fendant‘s with full knowledgevfailed to act causing the plaintiff fo live and work in
‘ daiiy fear of loss of empléyment/livelihood, a state of anxiety lan‘d stress by doing so they were
the direcf andv proximate cause of the plaintiff injury,
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92.  That the plaintiff declares and believes that the defendants failed to do what they ought to -

have done for individuals and officials in positions of trust breaching their duty by failing to
meet the standard of care as officers, directors and supervisors’ are charged,

93.  The plaintiff declares and believes the defendants fai}ed to act with simple and ordinary
‘care in their actions towafds the plaintiff not only in theif individual but their official capaci’cies,7
94. The plaintiff declares and believes the defendants abﬁsed their authority when they forced
the plaintiff into data entry, into a position she repeatedly stated she did not want and could not
do because of her fingers in her right hand, she was still forced int? a position that wefs
demeaning and humiliating ;given her background with DMV, her edﬁcation qnd life experience,
95.  The plaintiff declares and believes that the defendants acted with intént and with gross
negligence in fa-iling to act -accor,ding to SCDMV HR 202 Policy of the State of South Carolina
or even in their own Policy that is a diréct model bf the Staté or should be as an “arm of the
state,” (Policy in effect at the time of this complaint July 2006 - April 2008),°

96. Plaintiff seeks acfﬁal .damages, aégr;'xvated/general, pecuniary ldss, non pecuniary loss
and comprehensive damages, and alllotl-ler applicable damages including punitive dainaggs as

applicable.

7 The emotional distress that the plaintiff suffered by the defendants actions as she herself details in a memo to the EEOC saying
how she continuaily fnonitored the plaintiff interrupting her work, her concentration, knowing the plaintiff had issues with
someone walking up behind her causing a nervous reaction, plaintiff had an allergic reaction to Davis’ perfume and she informed
Davis of this but she would continue to come into the plaintiff’s work station, in her personal space frequently throughout the
day; on or about April 2008, Davis spent the entire day worrying, harassing the plaintiff only breaking to-go to lunch with Rhett
and upon her return started all over again 8am to on or about 2:30 pm., in regards to a submitted request for planned sick leave,
telling plaintiff she could not plan sick Jeave. Upon the date of her doctor’s appointment the doctor verified her illness the
previous week and provided a doctor’s excuse that Davis questioned and wanted additional information on the excuse.

® (Plaintiff wrote two grievances in or about May 2008 and she reported the harassment to Rivers who met with her but condoned
Davis’ behavior). SC courts have recognized that “gross negligence” is a relative term, generally meaning the “absence of care
that is necessary under the circumstances.” This degree of negligence connotes the failure to exercise even a slight degree
Violence Policy (Section 1-1-1410) “harassment-words, gestures, and actions which tend to annoy, alarm or abuse another
person; Progressive Discipline Model {adopted in 2004),
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SECOND CAUSE OF ACTION
Worker Compensation and or Willful,
Reckless Infliction of Emotional Distress
(in their individual/personal
and their official capacities as applic‘able)

97. = Plaintiff repéats and re-allegeé and incorporates by reference the allegations in
paragréphs above with the same force and effect as if herein set forth,

98. Thaf the plaintiff declares and believes that the defendants intended to inflict émotional
distréss, or knew or should have known that emotional distresé was the likely result of their lack
of care, |

99.. That the lplaintiff declares and believes that the defendants’ conduct was extreme and
outrageous, beyond all possible bounds of decency, and utterly into_lerable in a civilized
community,

100.  That the plaintiff declarés and believes that the defendants’ actions were the actual and
proximate and deliberate cause of the plaintiff's distress and injury in violation of Title 42 § 42-
1-160, "Injury" and "pérsonal injury”, that the int'enti‘o.nal injury to the plaintiff was not
| accidental or incidental to her employment but due the deliberate intentional actions of the
defendants,” |

101. That the plaintiff declares and believes the individual defendants caused the piaintiff
emotional distress, each defendants conduct was intentional and malicious and done for the

purpose of causing plaintiff to suffer humiliation, mental anguish, and emotional and physical

distress, force her resignation, '

? .. Giving the intentional injury exception to section 42-1-540 its most narrow construction, ... only those injuries '
inflicted by an employer who acts with a deliberate or specific intent to injure are exempted from the exclusive remedy of
workers’ compensation coverage. An exception to the exclusivity provision exist where the injury is not accidental but rather
results from the intentional act of the employer or its alter ego.
19 With complete disregard of whether or not the plaintiff would find other employment given her age and race.
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102, The piaintiff declares and believes that her injuries were not work related or accidental "
because her injuries were a direct result of the defendants’ actions to remove her from her |
- employment for their personal gain and plaintiff justifiably believed she could rely upon
defendants to act in compliance with the standard of care of reasonable ofﬁcers, directors and
supervisors to prevent harm/injury to her, '
103.  Plaintiff seeks actual damagés, general, pecuniary loss, non pecuniary loss and
comprehensive damages, and all other applicable damages including punitivé damages;.
FOURTH CAUSE OF ACTION
DEFAMATION (CONTINUED)
(Against All Defendants in their
Individual or Official Capacities)
104.  Plaintiff repeats and re-allege and incorporates by reference the allegations in paragraphs
| above with the same force and efféct as if herein set forth.
" 105. The plaintiff dec’:larés and believes the defendants made false and defamatory statements
abouf the plaintiff the ac;cusations were verbal and written an‘d. published to a third party,
106. The plaintiff declares énd believes the defendants as the publishers and instigators were
at fault, as a result of their action; caused harm and injury to the, plaintiff s work éthiL:, to her
character, reputation with her col workers apd destroyed her self confidence, and professionalism,
107.. - The pllaintiff declares and believes the defendants continued to allow defamation to the
plaintiff by attemptiné to have her labeled a'vexatious litigant,
108.  The plaintiff declares and believes that defendants-in theif.ongoing efforts to discfedit
harm and strike out at the plaintiff continues to defamé.and.undermine the plaintiff by att‘emptihg

to have her labeled a vexatious litigant - the accusation was made to interrupt the legal pfoéess to

have the court deny the plaintiff from timely filing documents, answering documents necesisary

/(%
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_jo perfect services on tﬁe defendants, the accusation was and is unfounded, groundless and self
serving and made to hurt ar;d injury the plaintiff and circumvent the legal process.
109. - Plaintif'f seeks actual damages, general, pecuniary loss, non pecuniary loss and
~ comprehensive damages, and all other applicable damageé including punitive damages.
FOURTH CAUSE OF ACTION
COMMON LAW CIVIL CONSPIRACY
S.C. Code Ann. § 15-78-70
(all defendants in their indiyidual/personal)11
110. Plaintiff repeats and re-alleges and incorporates by reference thé allegations in
paragrabhs above with the same force and effect as if herein set forth,
111.  The plaintiff declares and believes the seven individually naﬁed defendants conspired
together for their own pérsonal and malicious reasons to forpe the plaintiff dismissal cauSing
injury to the plaintiff which caused special dafnages; A
112. The plaintiff believes and declares that each defendant personally and for their own
B personal gain conspired to further their conspiracy by instigating a sitﬁation that pﬁt the plaintiff
in violation of written instructions created by Davis and Boland on or about Octobef 19 at Rivers
request and used it to create an offense that would allow a Level II reprimand,
| 113.  The plaintiff declares and believes that the defendants e.lcted.for their own personal gain E
aﬁd not for the gain of SCDMV when t,he;y conspired to desfroy the plaintiff’s relationship \;vith
her employgr to faciiitate her dismissal, - | .
114. The Aplaintiff declares and believes thaf tﬁe defendants acted for their own pérsonal gain
when they worked in ha_rmpny to destrqy the plaiﬂtiff’ s good work ethic and reputation wifh her

employer and workmates. "

1" And official as applicable
18



115. The plaintiff declares aﬁd believes the defendants conspired for their own personal gain
when they had Davis began a l(;g after the October 2, 2008,

116. Plaintiff belie\./es and deciares that the defendants "met, schemed, planned and conspired o
- and put together an agenda to purposely harm and injury the plaintiff, - ‘ | \
117. Plaintiff believes and declares that the defendants conduct was not Wifhin thé scope of

their official duties and that the coqduct constituted actual fraud, aétual malice, intent ‘to harm,

and a crime involving inoral turpitude. See S.C. Code Ann. § 15-78-70(b) (2005). /

118. Plaintiff believes and declares that the defendants had personal motives and conducted a
biased investigation; calling into question the plaintiff integrity with the Director of Integrity and
Accountability. even having him éet on a purposed job interview Rivers and Phelps insisted
pl_aintiff interview for, |

119. Plaiﬁtiff allege special damages to include loss of two days docked pay, cost of filing this
action, stamps, ir}k, a laptop computer, internet service, consultation fecé, médical expenses not
covered by ins‘urance: on-going medicatfon costs, future cost‘ for arthritis in plaintiff’ ] ﬁght hand
(figures), cost of defendihg meritless alleg,atioﬂs of plaintiff being a vexatious litigant, cost
associated with motions to remand, and any other calculable cost as "déemed appropriate by this’
court: |

PRAYER FOR RELIEF ..

VI. WHEREFORE, Pléintiff respectfully request that this Court enter ﬁnal‘ judgment in

favor of the Plaintiff and against the defendants, providing for the 'following relief;

2 The plaintiff received a solid recommendation letter from the Office Manager of OCG", there is no basis for the accusations of
abuse leave, running out of leave; no record of lateness, no records of disrespect, insubordination, no record of failing to follow

and supervisor or SCDMYV policy prior to October 2™ 2008°,
" the plaintiff obtained these documents thru the Freedom of Information Act (FOlA),
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a. Order defendants to make Wholé the pro se plaintiff by prolviding appropriate back and
front pay if applicable,

b Order defendants to make whole the plaintiff by providing compensatidn for .p'asf and
ﬁltu;e pecuniary losses resulting from the unlawful actions, including but nof limited to job
search expenses, in amounts to be detér-mined at trial, |

C. Order defendanta.to make whole the plaintiff by providing c;mpensation for past and
futdfe hon—pecuniary losses/damages resdlting from the unla\aiﬁll'pracfices complained of in this
complamt 1nclud1ng but not limited to continued emotional pain, suffering, stress, headaches
inconvenience, loss of en]oyment of life, humlllatlon lo'ss of self—esteem and well estabhshed
laws of the State of South Carohna in amounts to be. deterrmned at tnal

d. Order defendants to pay the plamtlff punitive damages for their malicious and reckless

conduct, as described above, in amounts to be determined at trial, if applicable.

e Grant such further relief as the Court deems necessary and proper in the public interest.

f Plaintiff request actual, punitive, compensatory, aggravated and general damages as this,

C1v11 Consplracy Special Damages

g. Plaintiff request spec1al damaoes of two days docked pay (September 9 and 10) for using
sick ieave, consultation fees, paper, ink, a lap top (2008), cost of bring this actlon to court, -
medi/cal bills, medicatidn, sfamps, humiliation and embaﬁassméht in not beiné able to pay -bills

as a result of the loss of income, future medical costs for"arthriﬁs in the [‘)Iaintiff right hand

(fingers) and any other applicable calculable cdsts;

14 See letter dated March 19™, 2010, requested by the defendant’s attorney after the deposition in 2010. The letter
listed calculable special damages. '
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h. All compensatory; punitive (from each individual defendant as applicable), aggravated,

general damages and fees a provided for under state law and determined by this court damages

related to aggravation of pre-existing conditions.

JURY REQUEST - The Plaintiff, hereby, request a trial by ‘ jury of all triable facts.

Dated this 10" day of September 2012 .
Lexington County, South Carolina

Regpectfully-submitted,

I

~T04 Macaw Lane -
Lexington, SC 29073
803 896-7509
grcouram@hotmail.com
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"~ UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT
No. 11-1253
3:10-cv-00001-MJP-PJG

Glenda Renee Couram, A
Plaintiff, - MOTION ,
' NOTICE/REQUEST TO
Vs. REINSTATE APPEAL
The South Carolina Department of
Motor Vehicles; Lula N. Davis,
Connie Rhett and Shirley Rivers
in their individual capacities
Defendant(s)

PLAIN TIFF’S MOTION TO REQUEST REINSTATEMENT OF RIGHT TO APPEAL
COURT ORDERS OF MARCH 10, 2011 (RECONDERATION DENIAL MAY 5, 2011)

‘COM‘ES' NOW, Appellant/Plaintiff Glenda R Couram acting pro se files this motion to
: set aside the court erder filed on Augrlst 31%, 201 1, granting dismissal of plaintiff’s right to
appeal. ‘

‘ Plaintiff on or about July 21%, 2011, after receiving the notice form the court regarding
her Notlce of Appeal asked for an extens1on to gather the necessary 1nformat10n to file the
appeal. The court granted the extens1on with the file date as August 25™, 2011. In the letter
from the cotrt it stated that the court frowned on grantmg extens1ons greater than th1rty (30)
days

Plaintiff was irr the process of obtaining the case laws and other information to‘ file the
initial brief, however, before she could complete the appeal she became very ill once again and
could was unable to meet the due date'of August 25M 2011. In compliance, when the plaintiff
realized she would net be able to cemplete the Initial Brief on time. she complied with the court’s

request and wrote the letter pursuant to Rule 42 asking that her right toiappeal be dismissed.

i



The plaintiff in this motion is asking that this honorable court vacate the Order/Rule (42)

Mandate granting the voluntary dismissal filed on August 31%, 2011, and reinstates plaintiff’s

appeal rights.

Plaintiff is including with this request an informal brief in regards to the above complaint.

194 Macaw Lane
Lexington, SC 29073
803 896-7509

Dated this 14™, Day of October 2011
Lexington County South Carolina
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No.: 11-1253
3:10-cv-00001-MJP-PJG

INFORMAL BRIEF

Glenda Couram, Plaintiff v South Department of Motor Vehicles, Lula Davis,
Constance Rhett and Shirley Rivers in individual capacities - Defendants

JURISDICTION

A.

Name of court from which you are appealing: US District Court of South
Carolina — Columbia Division — pursuant to 28 U.S.C. § 1331 — 1332 et seq.,
28 USC § 1330-1369 and 28 U.S.C. § 1441-1452; U.S.C. §1291; (42 U.S.C. §
1981, 1982, 1983, et.seq

This appeal presents several questions — all of which are subject to de novo
review as a matter of law from this court.”" PMA Capital Ins. Co. v. US
Airways, Inc., 271 Va. 352, 357-58; 626 S.E.2d 369, 372 (2006);

If the district court lacked subject matter jurisdiction over the ADEA claims, it
has jurisdiction “merely for the purpose of correcting the error of the lower
court in entertaining the suit.” Bender v. Williamsport Area School Dist., 475
U.S. 534, 541 (1986).

Date(s) of order or orders you are appealing:

a) Report and Recommendations were filed on November 12, 2010;

b) Judge Perry’s Order on or about March 10, 2011;

c) The defendant’s filed a Motion for Reconsideration on or about March
23" 2011; where the judge declined subject matter jurisdiction over
plaintiff’s state pendant claims dismissing without prejudice — After

plaintiff filed notice of Appeal;

d) On May 5, 2011, the Judge filed his response denying the defendants’
request to dismiss the state pendant claims with prejudice;
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d) August 24™ 2011, Plaintiff sent a voluntary notice pursuant to Rule 42
asking the Court to dismiss her right to file an appeal due to illness and
already receiving an extension;

f) On Order/Mandate, August 31%, 2011, the court granted the request
pursuant to mandate 42;

g) September 2011, plaintiff sent a request to the court to reinstate her
right to appeal.. The court sent back a notice that she had to file a
motion and an informal brief}

2. ISSUES FOR REVIEW

1. Whether the lower court erred in dismissing the plaintiff’s claims for failure to
state a prima facie case

2. Whether the lower court erred in retaining subject matter jurisdiction over
the plaintiff’s ADEA claims

3. Whether the magistrate acted without prejudice in allowing the defense
attorney to apparently write the report and recommendations

4. Whether or not the lower court erred or abuses its discretion when the
magistrate appeared to have allowed the defense to write the report and
recommendations for her signature thereby prejudicing the plaintiff

5. ‘Whether or not the magistrate prejudiced the plaintiff when she failed to
timely rule on the summary judgment Motion of the Defendants made during the first
court hearing prior to discovery — stating she was not familiar with the 1 "
Amendment and State Sovereign Immunity and plaintiff not being able to bring suit
in federal court on the ADEA claims

6. Whether or not the lower court circumvented justice when it dismissed all of
plaintiff’s claims as being ADEA based

7. Whether or not the lower court erred when it failed to respond plaintiff’s
August 2010, motion asking to remand/dismiss, request to amend complaint — the
court did not respond until the report and recommendations November 12,2011,

! Abuse of Discretion: We review the denial of a request for discovery for an abuse of discretion. Conner v. United States, 434
F.3d 676, 680 (4th Cir. 2006); Harrods Ltd. v. Sixty Internet Domain Names, 302 F.3d 214, 244 (4th Cir. 2002). “An abuse of
discretion may be found where ‘denial of discovery has caused substantial prejudice.’” Nicholas v. Wyndham Int’l, Inc., 373 F.3d
537, 542 (4th Cir. 2004) (quoting M & M Med. Supplies & Serv., Inc. v. Pleasant Valley Hosp., Inc., 981 F.2d 160, 163 (4th Cir.
1992)). A district court’s denial of a motion to amend the complaint is reviewed for abuse of discretion. Glaser v. Enzo Biochem,
Inc., 464 F.3d 474, 476 (4th Cir. 2006)
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stating she could not give legal advice in the footnote instead of applying the pro se
standard

8. Whether or not the lower court erred when it stated in the March 10™ Order
that plaintiff did not make the Motion to remand/dismiss, amend until December
2010, making the request untimely.

9. Whether or not the magistrate prejudiced the plaintiff by in not allowing her to
voluntarily dismiss the complaint in order to timely re-file the ADEA claims in the
correct court or the court could have timely dismissed without prejudice based on
Kimel (see attached)

10.  Whether or not the lower court erred when the magistrate stated in her report
that the plaintiff’s sur-reply was untimely thereby preventing the plaintiff from
introducing “smoking gun” evidence of a “similarly situated” much younger
employee who was treated better than the plaintiff (Jovanna Davis).

11.  Whether or not the magistrate prejudiced the plaintiff cause a motion to
dismiss to be made without full review of all the evidence submitted by the plaintiff

12.  Whether the magistrate prejudiced the plaintiff by factoring the defendants’
attorney’s deployment (November 19™, 2010), over well established law as it relates
to discovery, evidence and dealings with a pro se litigant? (Attachment)

13.  Whether or not the lower court erred by not allowing pro se plaintiff to fully
adjudicated/orally present all applicable statute and laws such as the continuing
violation doctrine — as it applies to failure to promote, harassment and a hostile work
environment. (See attached)

14.  Whether the lower court erred when it failed to acknowledge plaintiff’s Title
VII - Anti-retaliation cause of action based on “engaging in a protected activity”
given the plaintiff provided each element to prove or show a prima facie case.
Plaintiff provided dates, names and a time frame that proves retaliation under Title
VII. Disregarding the complaint filed to the EEOC.

15.  Whether the lower court erred when it determined plaintiff could not establish
facts that entitled her to relief and could show any genuine issues of material fact
based on the pro standard and the requirement to read liberally the submission of the
pro se litigant (attachment)

16.  Whether the lower court erred when it determined that the plaintiff did not set

forth any genuine issues of material fact that would allow her fully adjudicate her case
on its merit?
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17.  Did the lower court err when it determined that the plaintiff could prove no set
of facts, when she supplied direct evidence (in the sur-reply) and circumstantial
evidence that not only showed an inference of age discrimination but provided direct
proof her case against the defendants

18.  Did the lower court err when it denied the plaintiff could not establish
disparate treatment as part of a prima facie case, when the plaintiff provided names,
dates, documents that showed that she could establish disparate treatment, etc?,

19.  Did the lower court err when it dismissed plaintiff claims of failure to promote
when she provided dates and positions applied for that were filled by younger
employee; positions that she was more qualified for via experience and education?

20.  Did the lower court err in not applying the continuing violation doctrine to the
plaintiff hostile work environment and harassment claims clearly marked on EEOC
complaint form (see attached)

21.  Did the lower court err when it determined the plaintiff was not retaliated
against for “engaging in a protected activity” under Title VII the retaliation taking
place prior to the formal complaint to the EEOC of age discrimination?

22.  Did the magistrate show prejudice in violation of well established law when
she concluded that one aspect of the plaintiff’s cause of action for harassment and
hostile work environment was the defendants’ way of showing southern courtesy was
this an issue of material fact for the jury (see attached)

23.  Whether the lower court erred when it dismissed plaintiff’s Title VII Anti-
retaliation claims based on opposition and participation and there need not be an
underlying charge to make such a claim;

24.  Whether the lower court erred in disregarding plaintiff’s retaliation claim
under Title VII because there is no immunity qualified or otherwise, so they took
control over the plaintiff complaint and made it into what the defendants wanted
thereby prejudicing the plaintiff

25.  Whether the lower court erred in failing to allow the plaintiff>s Title VII
retaliation claim when they have subject matter jurisdiction — there is clear proof the
plaintiff engaged in a protected activity prior to filing the formal EEOC complaint (e-
mail submitted as evidence and sequence of events beginning September 22 to
October 2010.
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3. SUPPORTING FACTS (SEE ATTACHED)
TABLE OF CONTENTS

PRO SE STANDARD OF REVIEW
JUDGES’ RESPONSIBILITY — SUBJECT MATTER JURISDICTION
CASE LAW THE FOURTH CIRCUIT 11™ AMENDMENT

TO SURVIVE MOTION TO DISMISS 12(b) (6)

SUMMARY JUDGEMENT (56)

RETALIATION ACTIONABLE - NO UNDERLYING VIOLATION
REQUIRED - rather, he or she must only demonstrate a "good faith,
reasonable belief" that the underlying conduct violated the law

A O el A

7. PROVING RETATLION - State retaliation law

8. RECENT DECISION — RETALTION

9. ADEA, 29 U.S.C. § 623(d) (2000);

10.  CONTINUING VIOLATION DOCTRINE

11. HOSTILE WORK ENVIRONMENT/HARASSMENT
4. STANDARD OF REIVEW

The appropriate standard of review over a district court's dismissal of a claim under
Rule 12(b) (6) is de novo or plenary; Vartanian v. Monsanto Co., 14 F.3d 697, 700 (Is} Cir.
1994). This standard also applies to the district court's denial to grant leave to amend the
complaint, (remand or allow voluhtary dismissal).

The allegations in a complaint are to be taken as true, and the court is to determine
whether, under any theory, the allegations are sufficient to state a cause of action in
accordance with the law. Conversely, the court may also affirm the district court's dismissal
order under any independently sufficient grounds. Id.

The magistrate’s report and recommendations states quite clearly her disbelief in the

plaintiff, stating everything submitted was self-serving and without merit, untruthful even



going so far as to deny evidence that would pfovide the plaintiff a day in court and proof of
claims. (See attached)
5. ARGUMENT

This complaint the subject of this appeal was dismissed as to fhg: plaintiff ADEA
claims; the court decided to ignore the Title VII cause of éction. The complaint was
dismissed pursuant to Rule 12(b) (6) — not on summary judgment — the court determined the
plaintiff could not prove a prima facie case and dismissed with prejudice the ADEA claims.

The court dismissed the compliant, without allowing the plaintiff an opportunity to
fully adjudicate or to orally present her argument és in the magistrate report the US judge
concluded plaintiff had nothing that would grant her relief.

The court as plaintiff knows has the right to allow an amendment or not, it also has
the duty to dismiss a claim without prejudice in the interest of justice, to allow voluntary
dismissal of a claim but for whétever it reason it decided that the plaintiff did not deserve
their discretion.

Under rule 12(b)(6) a compliant should not be dismissed merely because a plaintiff’s
allegations do not support the particular legal theory that advances, the court is under a duty .
to examine the complaint to determine if the allegations.pfovide for relief on any possible
theory.” Bowers v Hardwick, 478 US 186, 201 (1986) (emphasis added).

The cause of action the lower court appeared to have jurisdiction over it choose to
ignore and stated that the retaliation was “age-based only” not because of plaintiff “engaging
in a protected activity” which is clearly stated on the EEOC complaint,” and the retaliation

box was checked separately from the ADEA or age discrimination box.
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It is not even necessary that a plaintiff request appropriate relief, properly categorize
legal theories, or point to any legal theory at all. Toll v. Carroll Touch, Inc., 977 F.2d 1129,
1134 (7th Cir., 1992) (complaint need not point to appropriate status or law to raise a claim
for relief; complaint sufficiently states a claim even if it points to no legal theory or even if it
points to wrong legal theory, as long as "relief is possible under any set of facts that could be
established consistent with the allegations") (emphasis supplied). (See attached)

The party moving for dismissal must show "beyond doubt that the plaintiff can prove
no set of facts in support of his claim [that] would entitle him to relief." Conley v. Gibson,
355 U.S. 41, 45-46 (emphasis supplied). If the court reviewed the materials as required
plaintiff has no doubt that her Title VII claim should be reinstated and remand to the federal
court for adjudication on its merits and the court should vacate the dismissal of plaintiff’s age
discrimination ADEA claim to allow it to be filed in the appropriate state court.

Moreover, the likelihood that a plaintiff will ultimately prevail on his claims has no
place in determining whether or not to grant a motion to dismiss. Scheuer v. Rhodes, 416
U.S. 232, 236 (1974) (issue is not whether plaintiff will prevail but whether claimant is
entitled to offer evidence to support claims).

Additionally, when making a determination as to the sufficiency of a complaint,
initial pleadings must be construed liberally. United States v. Uvalde Consol. Indep. Sch.
Dist., 625 F.2d 547, 549 (5th Cir. 1 890). This is especially true for a pro se Complaint under
Haines v. Kerner et al., 404 U.S. 519.

With respect to this action, I contend that the district court erred in determining that
there is no theory of law under which plaintiff can be granted relief. The court erred in

retaining subject matter jurisdiction over the ADEA claim (harassment/hostile work
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environment continuing violation — failure to promote, etc.); and it erred when it disregarded
Title VII claim which did not require or have an underlying charge at the time of the
retaliation.
6. RELIEF SOUGHT

I ask this court to review the complaint, de novo, to perform again the examination

referred to in Bowers, and to vacate/reverse the District Coﬁrt's March 10, 2011, Order

-dismissing the complaint based on the ADEA and the outrage claim.

I ask this court to review the complaint as it relates to the plaintiff’s Title VII anti
retaliation complaint that the claim be reinstated and remanded and allowed to be adjudicated
as the merits immunity is not applicable.

The arguments advanced herein constitute plaintiff’s reasons for contenting that the
complaint ought not to have been dismissed either as it relates to age discrimination and the
Title VII actions; however, if this court finds other reasons as a result of its examinatio_ﬁ, it
should use its authority to reverse the dismissal on those grounds.

That this court review plaintiff’s complaint to determine if there were in fact no issues
of genuine material fact that precluded the dismissal of ADEA and Title VII claims.

In Miles v. Dell, Inc., 429‘F.3d 480, 96 FEP 1633 (4th Cir. 2005) the éoﬁrt stated that
the plaiﬁtiff failed to check "retaliation" box on EEOC charge, and the claim could not
reasonably been vexpected to follow from an administrativé investigation of the charge. That

the charge did not mention protected activity or opposition.... %>

2 Miles v. Dell, Inc., 429 F.3d 480, 96 FEP 1633 (4th Cir. 2005) Plaintiff failed to check "retaliation” box on EEOC charge, and
claim could not reasonably been expected to follow from an administrative investigation of the charge. Charge did not mention
g)rotected activity or opposition. Letter by employee's lawyer five months later, not served on employer, does not cure defect
Burlington N. & Sante Fe Ry. v. White, 548 U.S. 53, 68 (2006) (holding that to establish an adverse employment action for
purposes of a Title VII retaliation claim, “a plaintiff must show that a reasonable employee would have found the challenged




That was not the case in this complaint; the plaintiff checked or the EEOC intake
person checked the “retaliation” box on the EEOC charge and the claim or complaint clearly
stated the charge clearly state that the Title VII retaliation was for engaging in a protected
activity and relief should be granted by law.

7. Prior appeals (for appellants only)
A. Have you filed other cases in this court? No

B. If you checked YES, what are the case names and docket numbers for those
appeals and what was the ultimate disposition of each?

Finally, as a pro se litigant, inexperienced in the art of drafting pleadings, I would

appreciate the opportunity to offer oral argument in support of this informal brief.

104 Macaw Lane
Lexington, SC 29073
803 896-8509

5

Dated this 11th, day of October 2011
Lexington County South Carolina

action materially adverse, which in this context means it well might have dissuaded a reasonable worker from making or
supporting a charge of discrimination™) (internal quotations and citations omitted



INFORMAL BRIEF ATTACHMENT
No.: 11-1253
3:10-cv-00001-MJP-PJG
PRO SE STANDARD OF REVIEW

White v Bloom 621 F.2d 276, if there is any possible theory that would entitle the
Plaintiff to relief, even one that the Plaintiff hasn’t thought of, the court cannot dismiss this case
..., ; Poling v K Hovnanian Enterprises, 99 F. Supp., 2d 502, 506-07; U.S v Sanchez, 88 F.3d
1243 (D.C. Cir. 1996) .... “protect pro se litigants against consequences of technical errors if
injustice would otherwise result....

JUDGES’ RESPONSIBILITY —~ SUBJECT MATTER JURISDICTION

Plaintiff complaint filed in Federal Court should have been dismissed for lack of subject
matter jurisdiction in federal court because the defendant is immune from suit pursuant to the
Eleventh Amendment.”

The District Court of Columbia did not have authority to rule on the ADEA claims filed
by Plaintiff a state employee, plaintiff’s motion to the Magistrate should have been honor
because of the following information.

State Sovereign Immunity ...... Under the 11th Amendment to the United States
Constitution, federal courts are prohibited from exercising jurisdiction in civil lawsuits for
money damages between a state government and a private party. Kimel v. Florida Board of
Regents, 528 U.S. 62 (2000) — the leading case law on State Sovereign Immunity and the 11
Amendment;

CASE LAW THE FOURTH CIRCUIT 11™ AMENDMENT
In effect, the Eleventh Amendment limits the ability of a federal district court to exercise

its subject-matter jurisdiction over an action brought against a state or one of its entities.
1



Although not a true limit on the subject-matter jurisdiction of the federal courts, the Eleventh
Amendment is "a block on the exercise of that jurisdiction.”" Biggs v. Meadows, 66 F.3d 56, 60
(4th Cir. 1995); cf. Smith v. Wisconsin Dep't of Agric., Trade & Consumer Protection, 23 F.3d
1134, 1140 (7th Cir. 1994) (stating that "federal courts do not have subject-matter jurisdiction
over suits against a state"). As a result, the district court lackéd the ability to exercise subject-
matter jurisdiction over this action.

Under a Fed. R. Civ. P. 12(b)(1) challenge to subject matter jurisdiction, “no
presumptive truthfulness attaches to plaintiff’s allegations” — “the trial court’s jurisdiction is at
issue,” and plaintiff has the burden of proof. Mortenson v. First Federal Savings and Loan
Ass’n, 549 F.2d 86;4, 891 (3d Cir.1977), see Anjelino v. The New York Times Co., 200 F.3d 73,
87 (3d Cir. 1999).

The judges — in the Columbia District Court (added) ...... lack of subject matter
jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1.) Jones v. United States, 255 F.3d 507, 511 (8th
Cir. 2001) (“it is axiomatic that . . . sovereign immunity implicates our subject matter
jurisdiction” and “in cases implicating subject matter jurisdiction, federal courts are obliged to
raise the issue sue sponte (authority to act without prompting) even where the parties themselves
have failed to do s0; ™); Long v. Area Manager, Bureau of Reclamation, 236 F.3d 910, 916 (8th
Cir. 2001) (noting that question of subject matter jurisdiction like Eleventh Amendment
immunity may be raised sua sponte at any time)

McGinty v. State of New York, 251 F.3d 84 (2nd Cir. 2001) (district court lacked subject

matter jurisdiction over ADEA claims because of Eleventh Amendment sovereign immunity.
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“Therefore, plaintif’s ADEA claim against defendant State of South Carolina was ......
barred by Eleventh Amendment immunity, and the court lacks subjeét matter jurisdiction
over this matter.

In Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 94-95, 118 S.Ct. 1003, 140
L.Ed2d 210 (1998). The Court held in Steel Co. that a federal court must determine that it has
subject-matter jurisdiction over the case before it can pass on the merits of that case. Id. at 89-
101, 118 S.Ct. 1003.

Plaintiff has also learned that when the Judges in this matter acted as they did they acted
without authority "ultra vires" act without legal authority. By considering the merits of
Plaintiff’s case on the merits as they did they did so without authority and lack subject-matter
jurisdiction

A federal court has an independent obligation to assess its subject-matter jurisdiction, and
it will “raise a lack of subject-matter jurisdiction on its own motion.” Id. Because subject-matter
limitations “serve institutional interests,” they “must be policed by the courts on their own
initiative even at the highest level.” Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 583, 119
S.Ct. 1563, 143 L.Ed.2d 760 (1999).

In Clark v. Barnard, 108 U.S. 436, 447, 2 S.Ct. 878, 27 L.Ed. 780 (1883) (characterizing
the State's sovereign immunity as “a personal privilege which it may waive at pleasure”).

For example, the Court has consistently held that a State's voluntary appearance in
federal court effects a waiver of Eleventh Amendment immunity. Lapides v. Board of Regents of
Univ. Sys. of Ga., 535 U.S. 613, 624, 122 S.Ct. 1640, 152 L.Ed.2d 806 (2002); Gardner v. New
Jersey, 329 U.S. 565, 574, 67 S.Ct. 467, 91 L.Ed. 504 (1947); Gunter v. Atlantic Coast Line R.R.

Co., 200 U.S. 273, 284, 26 S.Ct. 252, 50 L.Ed. 477 (1906); Clark, 108 U.S. at 447, 2 S.Ct. 878.
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Thus, like qualified immunity for state officers, “[t]he entitlement [conferred by the
Eleventh Amendment] is an immunity from suit rather than a mere defense to liability; and it is
effectively lost if a case is erroneously permitted to go to trial. ” Id. at 144, 113 S.Ct. 684
(internal quotations omitted). In the qualified-immunity context, the Supreme Court has
stressed “the importance of resolving immunity questions at the earliest possible stage in
litigation.”  Saucier v. Katz, 533 U.S. 194, 201, 121 S.Ct. 2151, 150 L.Ed.2d 272 (2001);
Hunter v. Bryant, 502 U.S. 224, 227, 112 S.Ct. 534, 116 L.Ed.2d 589 (1991) (per curiam ).
Given the States' unique dignitary interest in avoiding suit, see Alden v. Maine, 527 U.S. 706,
713, 119 S.Ct. 2240, 144 L.Ed.2d 636 (1999), it is no less important to resolve Eleventh
Amendment immunity questions as soon as possible after the State asserts its immunity — in this
case the state made that request on the first day before the judge, she stated she was not familiar
with the request.

TO SURVIVE MOTION TO DISMISS 12(b)(6)

In order to survive a motion to dismiss, Swierkiewicz v. Sorema N.A., 534 U.S. 506, 510-
15 (2002), a civil rights plaintiff retains the burden of alleging facts sufficient to state a claim
entitling her to relief. See Jordan v. Alternative Res. Corp., 458 F.3d 332, 346-47 (4th Cir.
2006).

Before granting a Rule 12(b)(6) motion to dismiss, this court accepts as true the facts as
alleged in the complaint, views them in the light most favorable to the plaintiff, and recognizes
that dismissal is inappropriate "unless it appears to a certainty that the plaintiff would be
entitled to no relief under any state of facts which could be proved in support of his claim." Id. at
1134 & n.4 (internal quotation marks omitted); see Hishon v. King & Spalding, 467 U.S. 69, 73

(1984) (explaining that dismissal for failure to state a claim is proper "only if it is clear that no
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relief could be granted under any set of facts that could be proved consistent with the
allegations").

Ostrzenski v, Seigel, 177 F.3d 245, 252-53 (4th Cir. 1999) (recognizing that rather than

dismiss a defective pleading with prejudice, a plaintiff should “be given every opportunity to
cure a formal defect in his pleading[,] . . . even though the court doubts that plaintiff will be able

to overcome the defects”); see also Teachers’ Retirement System Of LA v. Hunter, 477 F.3d 162,

170 (4th Cir. 2007) (“[U]nder this scheme of notice pleading and broad discovery, consideration
of a motion to dismiss must account for the possibility that a noticed claim could become legally
sufficient if the necessary facts were to be developed during discovery.”).

Tellabs, Inc. v. Makor Issues & Rights, Lid., 551 U.S. 308, 322 (2007) (holding that a
court must “consider the complaint in its entirety” when ruling on a Rule 12(b)(6) motion to
dismiss. Page v. Bolger, 645 F.2d 227, 233 (4th Cir. 1981) (holding that for purposes of a
disparate treatment claim, an adverse employment action must be an act that affects hiring,
granting leave, promoting and compensating).

SUMMARY JUDGEMENT (56)

Summary judgment is appropriate if "the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter

of law." Rule 56(c), SCRCP; see Bessinger v. Bi-Lo, Inc., 329 S.C. 617, 619, 496 S.E.2d 33, 34

(Ct. App. 1998). In determining whether any triable issues of fact exist, the evidence and all

reasonable inferences from it must be viewed in the light most favorable to the party opposing

summary judgment. Summer v. Carpenter, 328 S.C. 36, 42, 492 S.E.2d 55, 58 (1997).

! Puryear v County of Roanoke - . No. 99-2359; Argued May 4, 2000 -- June 13, 2000

5
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The Fourth Circuit has stated that summary judgment is "seldom appropriate” in
discrimination cases.

Genuine issues of material fact Shaw v Stroud 13 F.3d 791, 798 (4™ Cir. 1994)

Summary judgment is frequently used to dispose of cases where the plaintiff fails to show
that he was treated less favorably than persons outside his protected classification. If the plaintiff
"fails to identify similarly situated, nonminority employees who were treated more favorably,
[the] case must fail because the burden is on [the plaintiff] to establish such disparate treatment
as part of [a] prima facie case." (33) Either the plaintiff can identify such comparators or no;t.
RETALIATION ACTIONABLE - NO UNDERLYING VIOLATION REQUIRED

Retaliation is a separate cause of action under Title VII - Individuals are protected from
retaliation if they have a reasonable and good faith belief that the employment practices they
have opposed were illegal under anti-discrimination laws. An individual need not be right,
however. Illegal retaliation can occur even when there has been no underlying violation of law.

Burlington N. & Sante Fe Ry. v. White, 548 U.S. 53, 68 (2006) (holding that to establish
an adverse employment action for purposes of a Title VII retaliation claim, “a plaintiff must
show that a reasonable employee would have found the challenged action materially adverse,
which in this context means it well might have dissuaded a reasonable worker from making or
supporting a charge of discrimination”) (internal quotations and citations omitted).

Ross v. Communications Satellite Corp., 759 F.2d ... 759 F.2d at 357 n. 1 (anti-retaliation
provision applies even where underlying discrimination claim was not meritorious).

(1) filing a charge of discrimlination, (2) participating in an investigation, or (3) opposing
discriminatory practices.

The retaliation statute, 42 U.S.C. § 2000e-3(a), provides, in pertinent part:

6



[i]t shall be an unlawful employment practice for an employer to discriminate against any of his
employees or applicants for employment ... because he has opposed any practice made an
unlawful employment practice by this subchapter, or because he has made a charge, testified,
assisted, or participated in any manner in an investigation, proceeding, or hearing under this
subchapter.

[1] The "opposition clause" makes it "an unlawful employment practice for an employer
to discriminate against any of his employees ... because he has opposed any practice
made an unlawful employment practice by [Title VII]." 42 U.S.C. §2000e—3(a).

[2] The "participation clause" makes it "an unlawful employment practice for an

employer to discriminate against any of his employees ... because he has made a charge,

testified, assisted, or participated in any manner in an investigation, proceeding, or
hearing under [Title VII]." 42 U.S.C. §2000e-3(a).

Section 704(a) of the Title VII of the 1964 Civil Rights Act, 42 USC §2000e-3(a),
provides in pertinent part:

It shall be unlawful employment practice for an employer to discriminate against any of
his employees... because he has opposed any practice, made an unlawful employment practice
under this title, or because he has made a charge, testified, assisted, or participated in any manner
in an investigation, proceeding, or hearing under this title;

PROVING RETATLION

In order to establish a prima facie case of retaliation under this statute, a plaintiff must
show: (1) that she engaged in statutorily protected activity; (2) an adverse employment action;
and (3) a causal connection between the activity and the adverse action.

| Thompson v.. Potomac Elec. Power Co., 312 F.3d 645, 650 (4th Cir.2002); Anderson v.

G.D.C,, Inc., 281 F.3d 452, 458 (4th Cir.2002); Guess v. City of Miramar, 889 So.2d 840, 846



(Fla. 4th DCA 2004) (citing Harper v. Blockbuster Entn't Corp., 139 F.3d 1385, 1388 (11th
Cir.1998));*

The Fourth Circuit has expansively interpreted what constitutes protected activity under
the statute's participation clause, indicating that "the provision is meant to sweep broadly."
Glover v. South Carolina Law Enforcement Div., 170 F.3d 411, 414 (4th Cir.1999) (citing
Merritt v. Dillard Paper Co., 120 F.3d 1181, 1186 (11th Cir.1997)).

To qualify as an "adverse employment action," the employer must have engaged in
activity adversely affecting the "terms, conditions, or benefits of employment." Von Gunten v.
Maryland, 243 F.3d 858, 866 (4th Cir.2001);

RECENT DECISION - RETALTION

Okoliv. City of Baltimore, No. 08-2198 (4th Cir. Aug. 8, 2011); (question is whether the
complaint concerns conduct between an employer and its employee); Opposition and
Participation clause.Karpel v. Inova Health Sys. Servs., 134 F.3d 1222, 1228 (4th Cir. 1998).

Retaliation claims are also subject to the McDonnell-Douglas analytical framework.
Hawkins v. PepsiCo, Inc., 203 F.3d 274, 281 n.1 (4th Cir. 2000); Karpel, 134 F.3d at 1227-28.
Once the prima facie case of retaliation has been proven, the defendant must put forth a
legitimate non-discriminatory reason for the adverse employment action. Nichols v. Ashland

Hosp. Corp., 251 F.3d 496, 502 (4th Cir. 2001) (citing McDonnell Douglas, supra). The burden

2 Plaintiff should not be left with no remedy: Bankston v. White (9th Cir. October 1, 2003) 345 F.3d 768; In determining a
summary judgment motion, the court's function is not to assess the truth of the matter asserted. Anderson, 477 U.S. at 249. The
court may not make credibility determinations, or weigh the evidence. Id. at 252.

Reprimand and Reassignment. In DiMeglio v. Haines, 45 F.3d 790, 804, n.6 (4" Cir. 1995) the Court held that a reprimand and
reassignment may constitute an actionable adverse employment action for retaliation; but see Boone v. Goldin, 178 F.3d 253, 256
(4™ Cir. 1999) (reassignment to a job with “some modest stress” is not a cognizable adverse employment action).

Surveillance. In Warren v. Halstead Indus., 802 F.2d 746 (1986), aff"d on reh’g, 835 F.2d 535 (4™ Cir. 1988) (en banc) the Court
held that workplace harassment in the form of surveiilance was actionable retaliation (black employees sought to discuss
selective treatment with plant manager, which was denied, and after which the immediate supervisor began keeping note cards
documenting performance. Plaintiff’s termination two weeks later for “wasting company time” and “lack of cooperation,” based
on the note cards, was held actionable retaliation).




then shifts back to the plaintiff to show the proffered reason is merely a pretext for
discrimination. 1d.

The plaintiff must show that the proffered reason is "'unworthy of credence' or [offer]
other forms of circumstantial evidence sufficiently probative of [retaliation]." Mereish, 359 F.3d
at 336 (quoting Texas Dep't of Cmty. Affairs v. Burdine, 450 U.S. 248, 256, 67 L. Ed. 2d 207,
101 S. Ct. 1089 (1981)). Greene v. Swain County P'ship for Health, 342 F. Supp. 2d 442, 453
(D.N.C., 2004).

The retaliation claim is independent of the underlying discrimination claim — and

could be successful even if the underlying discrimination claim was unsuccessful.

ADEA, 29 U.S.C. § 623(d) (2000);

A failure to promote; as with other “ultimate employment actions,” a failure to promote
an employee constitutes an adverse employment action for the purposes of § 2000e-3 retaliation.
Bryant v. Aiken Reg. Med. Ctrs., Inc., 333 F3d. 536 (4" Cir..2003); Von Gunten v. Maryland,
243 F.3d 858, 865 (4" Cir. 2001); Page v. Bolger, 645 F.2d 227, 233 (4" Cir. 1981).

CONTINUING VIOLATION DOCTRINE HARASSMENT, HOSTILE WORK
ENVIRONMENT AND RETIALATION — RECENT VIOLATIONS

The "continuing violation" doctrine allows a plaintiff in a discrimination lawsuit to admit
evidence of similar wrongful acts occurring outside the period of limitation for liability and
damage purposes if (1) there is at least one similar wrongful act within the statute, and (2) the
other acts are similar in nature so as to show a pattern or policy of discrimination. The court
barred recovery for any act of discrimination occurring more than one year before the filing of an
employee’s action unless those earlier acts of discrimination were so subtle as not to alert the

employee to the existence of a claim for discrimination. Gilliam v. SC Dept of Juvenile Justice,
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474 F.3d 134, 99 FEP 865 (4th Cir. 2007) - under Morgan, only some of the activity had to fall
within the 300-day window, and employee could benefit from continuing violation.

The continuing violation party must establish (1) that at least one act occurred during the
statutory period; and (2) that the discriminatory character of the acts must become cognizable
when viewed cumulatively in light of later acts.

March 24™, 2011 on or about the defendants billed the plaintiff for their exploratory
deposition which is not the normal practice of the state an attorney told the plaintiff that “you
must have really made them mad.” The bill of cost was not itemized.

October 7™, 2011 - During the appreciation day on Friday, the defendants had the
employees line up right beside her desk while she tried to work up until this date the events were
set up against the back wall facing the parking lot but Ms. Rhett had the set right behind the
plaintiff cube with the employee lined up beside her work station instead of outside the work
areas as was the normal practice in the last five years of the plaintiff’s employment.

HOSTILE WORK ENVIRONMENT CLAIMS OF DISCRIMINATION

The Court began its continuing violations theory analysis of hostile work environment
claims by making four preliminary observations: (1) the very nature of such claims is that they
involve “repeated conduct;” (2) therefore an unlawful employment practice involving such
claims “cannot be said to occur on any particular day;” (3) rather, they occur “over a series of
days or perhaps years;” and (4) “in direct contrast to discrete acts, a single act of harassment may
not be actionable on its own.” Id.

Next, the Court noted that to determine whether an actionable hostile work environment
claim even exists it is necessary to “look to ‘all the circumstances,’ including the ‘frequeﬁcy of

the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a
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mere offensive utterance; and whether it unreasonably interferes with an employee’s work
performance.”” Id. at 2074 (citing Harris v. Forklift Systems, Inc., 510 U.S. 17, 23 (1993)). The
Court .then reasoned that a “hostile work environment claim is comprised of (sic) a series of
separate acts that collectively constitute one ‘unlawful employment practice.’” Id. (citing 42
U.S.C. § 2000e-5(e)(1)). In sum, the majority held:

It does not matter, for purposes of the statute, that some of the component acts of the
hostile work environment fall outside the statutory time period. Provided that an act contributing
to the claim occurs within the filing period, the entire time period may be considered by a court
for the purposes of determining liability.

Id. (emphasis added). Stated slightly differently, the Court re-emphasized its holding this way:

Given, therefore, that incidents comprising a hostile work environment are part of one
unlawful employment practice, the employer may be liable for all acts that are part of this single
claim. In order for the charge to be timely, the employee need only file a charge within 180 or
300 days of any act that is part of the hostile work environment.

Id. at 2075 (emphasis added).

The Court also clarified that an act falling within the statutory time period for filing
“need not . . . be the last act.” d. at 2074. Rather, as “long as the employer has engaged in
enough activity to make out an actionable hostile environment claim, an unlawful employment
practice has ‘occurred,’ even if it is still occurring.” 1d.

By way of example, the Court explained that in a scenario where acts contributing to a
hostile environment occur on days 1-100 aﬁd on day 401 — but not in between on days 101-400
— a charge filed in connection with the day 401 incident could, nevertheless, still pull in the acts

that occurred on days 1-100 for liability purposes “so long as each act is part of the whole,” since
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a hostile work environment constitutes one “‘unlawful employment practice.”” Id. at 2075. On
the other hand, the Court made clear that:

[11f an act on day 401 had no relation to the acts between days 1-100, or for some other
reason, such as certain intervening action by the employer, was no longer part of the same hostile
work environment claim, then the employee cannot recover for the previous acts, at least not by

reference to the day 401 act. Id. (emphasis added).

Respectfully submitted by,

104 Macaw Lane ™
Lexington, SC 29073
803 896-7509
grecouram@hotmail.com

Dated this 14™, day of October 2011
Lexington County South Carolina
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 11-1253
(3:10-cv-00001-MJP)

GLENDA RENEE COURAM,
PLAINTIFF-APPELLANT,

V.

SOUTH CAROLINA DEPARTMENT OF MOTOR VEHICLES; LULA N.
DAVIS; CONNIE RHETT; and SHIRLEY RIVERS, in their individual
capacities, :

DEFENDANTS-APPELLEES.

RESPONSE OF APPELLEES SOUTH CAROLINA DEPARTMENT
OF MOTOR VEHICLES, LULA N. DAVIS, CONNIE RHETT, AND
SHIRLEY RIVERS IN OPPOSITION TO APPELLANT GLENDA
COURAM’S MOTION TO REINSTATE HER APPEAL

Pro se plaintiff-appellant Glenda Renee Couram (“Couram™) has filed
a motion dated October 14, 2011, requesting that this Court reinstate her '
appeal, which was previously voluntarily dismissed pursuant to Couram’s
request. Pursuant to Rule 27(a)(3) of the Federal Rules .of Appellate
Procedure as well as the Order of the Court dated October 18, 2011,
requiring a response to Couram’s motion, the defendants-appellees, South
Carolina Department of Motor Vehicles, Lula N. Davis, Connie Rhett, and

Shirley Rivers, through their undersigned counsel, hereby respectfully

\e(_(e
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submit their response in opposition to Couram’s motioﬁ to reinstate her
apbeal.

This Court gave Couram every opportunity to timely and properly file
and serve her informal brief in the above-captioned proceeding when this
matter was previously pending before the Court, including extending the
filing deadline for an additional thirty (30) days, and yet she failed to do so.
There is no proper basis for now permitting Couram to have a second bite at
the apple by reinstating her appeal.

In addition, the overwhelming weight of legal authority, as discussed
below, weighs against allowing a party to reinstate an appeal after she has
already had it voluntarily dismissed and the period for appéai has expired.
Moreover, there are simply no exceptional circumstances present here that
could justify allowing Couram to reinstate her appe~al, and she has failed to
provide any reason that would adequatély justify the extraordinary remedy
thaf she now seeks. Furthermore, allowing Couram to reinstate her appeal
would cause substantial prejudice to the defendants-appellees because they

- would have to incur further expense in defending a meritless appeal that had
previously been concluded. Also, considerations of public policy, of

preservation of valuable judicial resources, and of the importance of finality
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of judicial decisions also weigh in favor of denying a party the ability to
untimely reinstate an appeal after the appeal has been voluntarily dismissed.
Background

Couram filed this action on January 4, 2010, seeking monetary
damages from her current employer, the South Carolina Department of
Motor Vehicles (SCDMYV), and asserting alleged violations of Title VII of
the Civil Rights Act of 1964 (Title VII), 42 U.S.C. §§ 2000e-2000e-17, the
Age Discrimination in Employment Act (ADEA), 29 U.S.C. §§ 621-634,
and the Equal Pay Act of 1963(EPA), 29 U.S.C. § 206. Specifically,
Couram contended that SCDMYV failed to promote her and subjected her to a
hostile work environment because of her age, paid her lower wages than her
younger colleagues, and retaliated against her by demoting her on the basis
of her age. Couram also asserted state law claims for outrage and civil
conspiracy.

The defendants denied her allegations, denied any liability and filed a
motion for summary judgment. The defendants asserted that summary
judgment was appropriate because (1) Couram’s claims pursuant to the
ADEA are barred by state sovereign immunity; (2) her claims pursuant to
the EPA or Title VII fail because her complaints are based on age and

neither statute forbids age discrimination; (3) she cannot establish prima

Fs
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facie cases of either age discrimination, age harassment, or retaliation
because of age; (4) her claim for outrage is barred by the South Carolina
Workers' Compensation Act; and (5) she failed to establish a prima facie
case of civil conspiracy.

U.S. Magistrate Paige J. Gossett issued a Report & Recommendation
dated November 12, 2010, in which she recommended that the defendants’
motion for 'summary judgment be granted. The Magistrate found that
SCDMV is immune from suit in federal court pursuant to the Eleventh
Amendment to the United States Constitution and that it has not waived its
immunity. The Magistrate Judge found that Couram’s ADEA claims against
individual defendants Davis, Rhett, and Rivers fail as a matter of law
because the ADEA does not provide for actions against these defendants in
their individual capacities. The Magistrate Judge further concluded that
Couram’s evidence failed to establish a prima facie case of either outrage or
civil conspiracy.

Couram submitted to the District Court various objections to the
Report and Recommendation including an unwarranted attack on the
integrity and honesty of the Magistrate Judge. [Entry No.89.] She also filed
a “Motion to Remand/Removal to State Court and Request to Amend

Complaint” in which she asked the Court to remand her claims to state court

A
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if jurisdiction is appropriate there. I n the alternative, she requested that the
District Court allow her to amend the Complaint to add claims for religious
discrimination and harassment.

By Order dated March 10, 2011, the District Court Judge, the
Honorable Matthew J. Perry, approved the | Magistrate  Judge's
recommendation to grant the defendants' motioﬁ for sﬁmmary judgment as
to Couram’s ADEA claims. The District Court deniéd the defendants'
motion for summary judgment to the extent the motion sought dismissal
with prejudice of the state law claims for civil conspiracy and outrage.
Instead, pursuant to 28 U.S.C. § 1367(c), the Court dismissed Couram’s
state law claims for civil conspiracy and outrage without prejudice. Also,
the Court denied her Motion to Remand and Request to Amend Complaint.

On March 17, 2011, the defendants filed a motion to alter or amend
the judgment pursuant to Rule 59(e). On March 21, 2011, Couram filed a
notice of appeal [Entry No. 102]. The defendants’ Rule 59(e) motion to alter
or amend the judgment was denied on May 6, 2011.

After the appeal was docketed at the Fourth Circuit Court of Appeals,
an Informal Briefing Order was issued on June 30, 2011, which established a
due date of July 25, 2011, for the filing and service of Couram’s Informal

Opening Brief. Couram thereafter filed a motion requesting an extension of
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thirty (30) days in which to file her brief, and this motion was granted by the
Court, extending the deadline until August 25, 2011. |

By letter dated August 24, 2011, Couram advised the Court that she
no longer wished to pursue her appeal and that she was dismissing the
appeal pursuant to Rule 42(b), FRAP. She stated in her letter that she
planned to pursue her remedies against the defendants in state court.
Pursuant to her request to have the appeal voluntarily dismissed, the Court
issued an Order on August 30 dismissing the appeal pursuant to rule 42(b).
The Court also issued a Mandate that same day. On September 19, the
Court received a letter from Couram asking if she could reopen the appeal.
[Document 21.] In her September 19 letter, Couram indicated that she had
found new legal authority to support her claims and she included an
attachment to the letter listing various c_itations to cases and federal rules that
she believes supports her claims. [Id.] Her letter states, “In this letter, I want
to ask if it is possible to reopen and file the appeal given the information I
found a féw days ago (see attached).” [Id.] On October 14, Couram filed a

formal motion to reopen the appeal and an informal brief.
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Argument
Couram Should Not Be Permitted to Reinstate Her Appeal.

The general rule among federal courts is that “an appeal, once
voluntarily dismissed, will not be reinstated.” 16AA Charles Alan Wright, et

al. Federal Practice & Procedure § 3988 (4th ed. 2008). “[TThe appellant

who changes his or her mind after a voluntary dismissal is out of luck if a
timely notice of appeal can no longer be filed.” Id; see also 2A Fed. Proc., L.
Ed. § 3:566 (Aug. 2011) (“If an appeal is voluntarily dismissed, this places
the parties in the same position as if no notice of appeal had ever been filed,
and the appeal cannot be reinstated unless a new notice of appeal is filed
within the appeal time prescribed by the rules. Thus, a motion seeking
reinstatement of a voluntarily dismissed notice cannot resurrect a notice after

the time for appeal has elapsed.”); 5 Am. Jur. 2d Appellate Review § 257

(2007) (citing Williams v. U.S., 553 F.2d 420 (5th Cir. 1977) (“If an appeal

is voluntarily dismissed, such dismissal places the parties in the same
position as if no notice of appeal was ever filed, and under such
circumstances the appeal cannot be reinstated unless a new notice of appeal

is timely filed.”); Barrow v. Falck, 977 F.2d 1100, 1103 (7th Cir.1992) (“A

notice of appeal filed and dismissed voluntarily is gone, no more effective in

conferring jurisdiction on a court than a notice never filed,” citing
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Williams); Futernick v. Sumpter, 207 F.3d 305, 312 (6th Cir.2000) (quoting

with approval above quoted passage from Barrow). To the same effect is

United States v. Arevalo, 408 F.3d 1233, 1236 (9th Cir.2005). See also

United States v. Outen, 286 F.3d 622, 631 & n. 5 (2d Cir.2002) (“A

withdrawal of an appeal ... brings the appeal to an end,” quoting with
approval the above quoted language from Barrow).

Parties in civil cases are accorded thirty days after the entry of the
district court's final judgment or order to note an appeal, Fed. R.App. P.
4(a)(1)(A), unless the district court éxtends the appeal period under Fed.
R.App. P. 4(a)(5), or reopens the appeal period under Fed. R.App. P. 4(a)(6).
“[ T] he timely filing of a notice of appeal in a civil case is a jurisdictional

requirement.” Bowles v. Russell, 551 U.S. 205, 214, 127 S.Ct. 2360, 168

L.Ed.2d 96 (2007).

In this case, the district court’s Order was entered on March 10, 2011.
On March 17, 2011, the defendants filed a motion to alter or amend the
judgment pursuant to Rule 59(e). On March 21, 2011, Couram filed a notice
of appeal [Entry No. 102]. The defendants’ Rule 59(¢) motion to alter or
amend the judgment was denied on May 6, 2011. [Entry No. 116.] Pursuant
to Rule 4(a)(4), Fed. R. App. P., the 30 day appeal period began to run on

May 6, 2011, when Judge Perry disposed of the pending motion to alter or

rd
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amend, and this appeal period therefore lapsed on Monday, June 6, 2011.
The cases and other authority cited above support the conclusions that a
voluntary withdrawal of an appeal places the parties in the same position as
if no notice of appeal was ever filed and that under such circumstances an
appeal cannot be reinstéted unless a new notice of appeal is timely filed.
Here, the time for timely filing a notice of appeal has expired. The
- defendants respectfully submit the Court of Appeals lacks jurisdiction to re-
open this appeal at this late date.

Additionélly, in hér motion Couram has cited no legal authority in
support of her request to reinstate the appeal. Furthermore, Couram has
provided no valid basis or reason for reinstating the appeal. There are no
extraordinary circumstances that would justify reopening the appeal. In her
letter to the Court filed September 19,' 2011, Couram advances as one of her
primary reasons for seeking to reopen the appeal that she has recently found -
new legal research that she believes helps her case. [Document 21.] In her
motion, she simply states that she was unable to meet the Court’s previous
briefing schedule deadlines because she was ill and did not want to seek a
second 30 day extension because her und&étanding is that “the court
frowned on granting extensions greater than thirty (30) days.” [Couram’s

Motion Notice/Request To Reinstate Appeal, page 1.] These are not valid

e
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reasons for seeking an untimely reinstatement of an appeal that was
previously voluntarily dismissed. With respect to her claim of previous
illness, Couram could have sought, and likely would have been granted a
second extension, if she had been serioﬁsly ill. But she never asked the
Court for a second extension.

Also, considerations of public policy, of preservation of valuable
judicial resources, and of the importance of finality of judicial decisions also
weigh in favor of denying a party the ability to untimely reinstate an appeal
after the appeal has been voluntarily dismissed. A party who petitions a
federal appellate court for a voluntary dismissal should not be allowed to
untimely reopen the appeal because he or she changes their mind. In
refusing to allow an appellant to reopen an appeal after it had been dismissed

voluntarily, the Ninth Circuit in Barrow v. Falck, 977 F.2d 1100 (7th Cir.

1992) explained:

A timely notice of appeal is essential to appellate jurisdiction. A
notice of appeal filed and dismissed voluntarily is gone, no
more effective in conferring jurisdiction on a court than a notice
never filed. Attempts to resurrect notices of appeal must be
treated the same as belated notices of appeal. The time limits
for filing an appeal require the losing party to choose between
accepting the judgment and pursuing appellate review. The
loser may not dither. Filing and dismissing an appeal prevents
appellate review, and we do not think that it should place the
judgment in limbo—open to review whenever the losing side
changes its mind. The structure of the rules is set against such
delay and uncertainty. '

AT
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Id. at 1103 (citations omitted).

Finally, reinstatement of this appeal would unfairly prejudice the
defendants. The defendants, and their counsel, rightfully believed that this
appeal had been concluded when the Court of Appeals granted Couram’s
request for a voluntary dismissal and issued an Order of dismissal and the
Mandate. They believed the Order of dismissal and Mandate of this Court
were final. If the Court were to now reopen this appeal, the defendants
would incur substantial expense in having to prepare a brief and defending
this appeal. The defendants should not have to bear the burden and cost of
an appeal at this juncture simply because the appellant has changed her mind
about whether she wants to pursue an appeal.

Conclusion

For the foregoing reasons, the defendants respectfully request that the

Court deny and dismiss Couram’s request to reinstate this appeal.

Respectfully submitted,

s/ Mason A. Summers

Mason A. Summers

Eugene H. Matthews

RICHARDSON PLOWDEN

& ROBINSON, P.A.

1900 Barnwell Street — P.O. Drawer 7788
Columbia, South Carolina 29202

(803) 771-4400

rd
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Fax: (803) 779-0016
msummers(@richardsonplowden.com
ematthews@richardsonplowden.com
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EOUAL EMPLOYMENT OPPORTUNITY COMMISSION
INTAKE QUESTIONNAIRE

Please immediately complete the entire form and réturn it to the U.S. Equal Employment Opportunity Commission

("EEOC"). REMEMBER, a charge of émployment discrimination fust be filed within the time limits imposed by law,
generally within 180 days or in some places 300 days of the alleged discrimination. Upon receipt, this form will be

" reviewed to determine EEOC coverage. Answer all questions as completely as possible, and attach additional pages if

needed to complete your respounse(s). If you do not know the answer to a questlon, answer by stating ""not known."

If a question is not applicable, write "n/a." Please Print.

1. Personal Information
Last Name: Couram i . First Name: Glenda "Glen" i MI: Renee
Street or Mailing Address: 104 Macaw Lane ‘ I , . " AptOr Unit#: '
City: Lexington ’ County: Lexington State; South Carolina  ZIP: 29073
Phone Numbers: Home: ( 803 ) 957-5210 - . Work:.( 803 -) 896-9571
Cell: ( ) ' Email Address: grcouram@hotmail.com
" Date of Birth: 11/03/1958 Sex: Malle Female: X pgvYou Havea Disability? Yes [:] No

Please answer each of the next three questions. i. Are you Hispanic or Latino?  Yes [ ] No :
ii. What is your Race? Please choose all thatapply. [] American Indian or Alaska Native - [ Asian

Black or Africari American [] Native Hawaiian or Other Pacific Islander (] * White
iil. What is your National Origin? US Citizen from VA ' '

Provide The Name Of A Person We Can Contact If We Are Unable To Reach You:

Name: No One Relationship: _

Address: City: o State: Zip Code:

Home Phone: ( ) Other Phone: ( )

I believé that I was discriminated against by the following organization(s): (Check those that apply) AR
Employer X Union Employment Agency . l Other (Please Specify)

2. Organization Contact Information

Organization #1 Name: SC Department of Motor Vehicles

Address: 10311 Wilson Blvd, PO Box 1498 ’ County: Richland

City: Blythewood State: SC Zip: 29016 Phone: ( 803 ) 896-9975

Type of Business: Public Service Job Location lfdlfferent from Org Address:

Human Resources Director or Owner Name: Dottie Blankcnshlp ' ; Ph(.)nc: 803 896-9975

Number of Employees in the Organization at All Locations: Please Check (\/) One
Less Than 15 [] 15-100 [] 101-200 [] . 201-500 ] .  More500

Organization #2 Name:

- Address: ) County:

City: State: " Zip: Phone: ( )

/53



Type of Business: Public Service Job Location if different from Org. Address:
Human Resources Director or Owner Name: Do,,ttie Blankenship, Director HR Phone: 803 896-9975

Number of Employees in the Organization at All Locations: Please Check (V) One
Less Than 15 [] 15-100 [ 10 - 200 [] 201-500 [] ~More 500 X

3.

Your Employment Data (Complete as many items as you can)

Daté Hired: 7/2006 Job Title At Hire: Temp 10/04 then Compliance Specialist Perm 7/2006

Pay-Rate When Hired: 21500 : Last or Current Pay Rate:21445 on or about

Job Title at Time of Alleged Discrimination: Compliance Spécialist

Name and Title of Immediate Supervisor: Lula N. Davis

If Applicant, Date You Applied for Job 4/2006 Job Title Applied For Compliance Specialist

What is the reason’ (basis) for your claim of employment discrimination?

FOR EXAMPLE, if you are over the age of 40 and feel you were treated worse than younger employees or you have
other evidence of discrimination, you should check (N) AGE. Ifyou feel that you were treated worse than those not of
your race or you have other evidence of discrimination, you should check () RACE. If you feel the adverse treatment
was due to multiple reasons, such as your sex, religion and national origin, you should check all three. Ifyou -
complained about discrimination, participated in someone else's complaint or if you filed a charge of discrimination
and a negativé action was threatened or taken, you should check ( \) RETALIATION. '

Race [] Sex [ Age [X] Disability [J National Origin [0 Color J Religibn O Retaiiation x] Pregnancy.[]

Other reason (basis) for discriminatfon (Explain).

What happened to you that you believe was discriminatory? Include the date(s) of harm; action(s) and
include the name(s) and title(s) of the persons who you believe discriminated against you. (Example: 10/02/06 -
Writtén Warning from Supervisor, Mr. John Soto)

A) Date: 4/2008 Action: Written Notice of misuse of time (all), if get sick between that date and November

2008 will be docked - Ms. Davis provided not reason she just up and decided I was abusing my time, they still will not give rsn
Name and Title of Person(s) Responsible: Ms. Lula N. Davis and Shirley Rivers

B) Date: August 11,2008 Action: Written notice that T cannot make any gestures, did not tell what gestures and could

not make any sound did not tell what sounds.

Name and Title of Person(s) Responsible: Ms, Davis and Rivers

Describe any other actions you believe were discriminatory.

September 9, I came in to work but because of Ms. Davis and Boland bullying that week [ could not stay had a panic attack,
hyperventilating had to leave went home after sitting in car for 1/2 hr and went to bed out on Sept 10 and 11th back on the 12th.
As a result, my pay was docked for those two days. Also told Ms. Davis | came’in and was working at time she stated, she
"doubted it" docked for 7.25 on the 10th and 7.50 on the 11th. I'spoke to HR and Ms. Adams, Director of DMV. Ms. Davis
had no grounds to write me up the first time and [ cannot get a reason why she did. They just say read policy. ’

August 2008 - T was demoted from my regular work B and put on a lower job A - Ms. Rivers stated, I was being cross trained
and Ms. Boland stated will go back to regular work after learning A. Ms. Davis when 1 started doing B kept me in Ms. Rivers
office saying was too slow, etc., She did the same thing with the A's, then took me in an office told'me [ was slow and was
going to put me on misc work and data entry after the meeting with HR and informing of EEOC filing. I had been doing B for
almost a year and to August of 2008. They stated | was being cross-trained but [ do not believe they cver intended for me to go
back to B. :

(Attach additional pages if nceded to complete your responsc.)



6.

2
I

What reason(s) were given to you for the acts you consider discriminatory? By whom? Title?

" Not sure how to answer

10.

Name and describe others who were in the same situation as you. Explain any similar or different treatment.
Who was treated worse, who was treated better, and who was treated the same? Provide race, sex, age,
national origin, religion, and/or disability status of comparator if known and if connected with your claim of
discrimination. Add additional sheets if needed. '

Full Name ' Job Title Description

. . 4
1. No One she just éoncentrated on me

2.

3.

Answer questlons 8- 10 only if you are claiming discrimination based on dlsablhty If not, skip to
question 11.

Please check all that apply: O ' Yes, I have an actual disability
[]  [have had an actual disability in the past

O No disability but the organizz\itioh treats me as if [ am disabled

If you are alleging discrimination because of your disability, what is the name of your disability? How does
your disability affect your daily life or work activities, e.g., what does your disability preyent or limit you from
doing, if anything? (Example: lifting, sleeping normally, breathing normally, pulling, walkmg, climbing,
caring for yourself, workmg, etc )

Did you ask your employer for any assistance or change in working condition because of your disability?

Yes [ ] No[]

Dxd you need this '1smtance or change in working condition in order to do your job?

Yes ] Ne[]

If "YES", when? ' : To whom did you make the request? Provide full name of

person. ~ How did you ask (verbzilly or in writing)?

'Dcscnbe the assistance or change in working condltlon requested? .



11. Are therc any witnesses to the alleged discriminatory incidents? If yes, please identify them below and

indicate what they will say. Add additional pages if necessary.

NAME

JOB TITLE ADDRESS & PHONE NUMBER

Everyone in Tickets. Compliance 803 896-9571
A. :

NAME JOB TITLE ADDRESS‘ & PHONE NUMBER
p. They will testify to whathas S '

been happening and behavior

of Ms. Davis See attached

NAME JOB TITLE ADDRESS & PHONE NUMBER

12. Have you filed a charge previously in this matter with EEOC

Yes[] No[X]

or another agency?

13. If you have filed a complaint with another agency, provide name of agency and date of filing:

14. Have you sought help about this situation from a union, an attorney, or any other source?

Yes[] No[X] -Ifyes, ‘from whom and when? Provide name of organization, name of person you spoke with and

date of contact. Results, if any?

Please check one of the boxes below to tell us what you-would like us
questionnaire. If you would like to file a charge of job discrimination,

},

to do with the information you are providing on this
you must do so within either 180 or 300 days from

the day you knew about the discrimination. The amount of time you have depends on whether the employer is located in a

- place where a state or local government agency has laws similar to the

EEOC's laws. If you do not file a charge of

discrimination within the time limits, you will lose your rights. If you want to file a charge, you should check

Box 1, below. If you would like more information before deciding

whether to file a charge or you are worried or

have concerns about EEOC's notifying the employer, union, or employment agency about your filing a charge,

you may wish to check Box 2, below.

i

' _. Box 1

I want to file a charge of discrimination, and I authorize the EEOC to look into the discrimination I described above.
I understand that the EEOC must give the employer, union, or employment agency that I accuse of !

[ZI discrimination information about the charge, including my name. 1 also understand that the EEOC can only
accept charges of job discriminafion based on race, color, religion, sex, national origin, disability, age, or retaliation

for opposing discrimination.

Box 2

I want to talk to an EEOC employce before deciding whether to fi

file a charge in time.

D checking this box, 'have not filed a charge with the EEOC. Talso understand that I could lose my rights if [ do not .

le a charge of discrimination: [ understand that by




Wy /oS

Signature ' Today's Date

A

PRIVACY ACT STATEMENT: This form is covered by the Privacy Act of 1974: Public Law 93-579. Autharity for requesting pefsonal data and the uses thereof are:

1.
2
3.

FORM NUMBER/TITLE/DATE. EEOC Intake Questionnaire (8/20/08).
AUTHORITY. 42 U.S.C. § 2000e-5(b), 29 U.S.C. § 211,29 U.S.C. § 626.42 U.S.C. 12117(a)
PRINCIPAL PURPOSE. The purpose of this questionnaire is to solicit information about claims of employment discrimination, determine whether the EEOC has jurisdiction

over those claims, and provide charge filing counseling, as appropriate. Consistent with 29 CFR 1601.12(b) and 28 CFR 1626.8(c), this questionnaire may serve as a charge

if it meets the elements of a charge. -

. ROUTINE USES. EEQC may disclose information from this form to other state, local and federal agencies as appropriate or necessary to carry out the Commission's functions,
or if EEOC becomes aware of a civil or criminal law violation. EEOC may also disclose information to respondents in litigation, to congressional offices in response to inquiries

from parties o the charge, to disciplinary committees investigating complaints against attorneys representing the parties to lhe charge, or to federal agencies inquiring about hiring
or security clearance matters : '

. WHETHER DISGLOSURE 1S MANDATORY OR VOLUNTARY AND EFFECT ON INDIVIDUAL FOR NOT PROVIDING INFORMATION. The providing of this information is
" voluntary but the failure to do so may hamper the Commission’s investigation of a charge of discrimination. It is not mandatory that this form be used to provide the

requested information. .



5. (continued)

Harassment continues to date - 10/23 she hung over my shoulder telling me not to type
any more will write me up I type because of her behavior and my anxiety and fear of loss
of job. '

The same thing occurred on 10/24, she told me I could not write either hanging over my
shoulder and speaking loudly /

Being forced to apply: for FLMA, I do not feél I qualify for, except Ms. Davis and
- Boland’s behavior I can control my anxiety as a result of their actions. (pgrw >~ 30\13\58

August 2008, Ms. Davis stood in the hall way and yelléd why I was in her office, we go
in all the time to leave work

A few days later, she yelled about what work [ was doing.

There is a lot more!!!! J°dxc'—'3\ 024 (08, agsured ML %CW&;W% b ©Qar <
coto 8o el % Seand do n or Thod. Drce.

These are the person in my section who can testify to what has happened and is

happening (803) 896-9599; +{. Opsrae—H- ‘

Uricka Jacobs .

Kay Boland, Team Leader ~ By
Valene Townsend - mmu‘qm B@J;-—E& LW %&,ﬁﬁ_ﬁ,&_ﬂ_(@ ( V\NTLQ>-S3 do
Stacey Myer ' , .

Karen Serenco

Deborah Cox

Cookie Sanderson

Janet Bowen

Carol Byars A o _ »

Willie Ann Hart - S S I
Misty Mack

Deborah King _

Joycelyn Archie - .Jw_»éw;cﬂ Lo Mg Ao b

Lisa Jones who is not longer employed — was Team Leader

A & o\\' Q&\C&QQ@
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EEQC Fotm 5 (5101}

CHARGE OF DISCRIMIN ATION Charge Presented To: Agency(ies) Charge No(s):
This form is affecled by the Privacy Act of 1974. See enclosed Privacy Act : D FEPA )
* Slatement and other information before completing this form.
EEOC 436-2009-00108
South Carolina Human Affairs Commission and EEOC
’ State or local Agency, if any .

Name (indicate Mr., Ms., Mrs.) Home Ph'one (Incl. Area Code) Date of Birth
Mrs. Glenda Couram ' , (803) 957-5210 11-03-1958
Street Address City, State and ZIP Code .

104 Macaw Lane, Lexington, SC 29073
i .

Named is the Employer, Labor Organization, Eniployment Agency, Apprenticeship Committee, or State or Local Government Agency That | Believe
Discriminated Against Me or Others. (/f more than two, list under PARTICULARS below.)

Name ) No. Employees, Members Phone No. (Include Area Code)
SC DEPARTMENT OF MOTOR VEHICLES - 500 or More (803) 8965)9707
Street Address City, State and ZIP Code I

P.O. Box 1498, 10311 Wilson Blvd., Blythewood, SC 29016

Name i : ’ No. Employees, Members

Street Address ) City, State and ZIP Code ) T

DISCRIMINATION BASED ON (Check appropriate box(es).) DATE(S) DISCRIMINATION TOOK PLACE
- Earliest Latest

I:l RACE D COLOR I ! SEX [:] RELIGION l::l NATIONAL ORIGIN 11-03-2008
RETALIATION AGE - l:‘ DISABILITY D OTHER (Specify befow.) '
: CONTINUING ACTION

THE PARTICULARS. ARE (If additional paper is needed, attach extra sheet(s)):
1. From February 2007 through the present, I have been harassed by Lula Davis, Supervisor. In April 2008, T
received a written disciplinary action. In August 2008, I was demoted from B to A work. On approximately
September 12, 2008, I received a written disciplinary action and my pay was docked for September 10 and 11, 2008.
In September 2008, I reported discrimination to Dottie Blﬁnkénship, HR Director, Marsha Adams, Agency

. Director, and Annie Thelp, Director of Driver Records. From September 2008 to the present, the harassment by
Adams has intensified. tosH (s LDee K DAOIR. Shirley Rivees Wasals6 | NReumacd ol oiar

~ 2. The reason given by Davis for issuing me the disciplinary action was for abusing time. The reason given by
Davis for demoting nie was for cross-training. The reason given by Davis for issuing me the disciplinary action in
September was due to my actions in April 2008, » : SRR ’
3. Tbelieve I have been discriminated against in violation of the Age Discrimination in Employment Act of 1967, as
amended, based on my age, 57, and in retaliation for engaging in protected activity. Y| <p RecvKR dl‘ii]pl.’na(‘t

1 Nodice o mub\gc{%\-u%\; Cownm.)m‘f
Charge originally filed on October 29, 2008. 2ot g 08 ‘

I want this charge filed with both the EEOC and the State or local Ageéncy, if any. | NOTARY — When necessary forState and Local Agency Requirements
will advise the agencies if | change my address or phone number and | will cooperate ‘
fully with them in the processing of my charge in accordance with their procedures.

I swear or affirm that | have read the abové charge and that it is true to

I declare under penaity of perjury that the above is true and correct. the best of my knowledge, information and belief.
: SIGNATURE OF COMPLAINANT

. of B . ‘& \ SUBSCRIBED AND SWORN TO BEFORE ME THIS DATE / éq
neElos > Q (month, day. year) L lé

Date Charging Party Signature
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Enclosure with EEOC
Form 131 (5/01)

i

INFORMATION ON CHARGES OF DISCRIMINATION
EEOC RULES AND REGULATIONS

Secltion 1601.15 of EEOC's regulations provides that persons or organizations charged with employment
discrimination may submit a statement of position or evidence regarding the issues covered by this charge.

EEOC's recordkeeping and reporting requirements are found at Title 29, Code of Federal Regulations (29 CFR):
29 CFR Part 1602 (see particularly Sec. 1602.14 below) for Title VIl and the ADA; 29 CFR Part 1620 for the EPA;
and 28 CFR Part 1627, for the ADEA. These regulations generally require respondents to preserve payroll and
personnel records relevant to a charge of discrimination until disposition of the charge or litigation relating to the
charge. (For ADEA charges, this notice is the written requirement described in Part 1627, Sec. 1627.3(b)(3),
4(a)(2) or .5(c), for respondents to preserve records relevant to the charge — the records to be retained, and for
how long, are as described in Sec. 1602.14, as set out below). Parts 1602, 1620 and 1627 also prescribe record
retention periods — generally, three years.for basic payroll records and one year for personnel records.

Questions about retention periods and the types of records to be retained should be resolved by referring to the
regulations. ' ‘

Section 1602.14 Preservation of records made or kept. . ... Where a charge ... has been filed, or an action
brought by the Commission or the Attorney General, against an employer under Title VIl or the ADA, the
respondent ... shall preserve all personnel records relevant to the charge or the action until final disposition of the
charge or action. The term personnel records relevant to the charge, for example, would include personnel or
employment records relating to the aggrieved person and to all other aggrieved employees holding positions
similar to that held or sought by the aggrieved person and application forms or test papers completed by an
unsuccessful applicant and by all other candidates or the same position as that for which the aggrieved person
applied and was rejected. The date of final disposition of the charge or the action means the date of expiration of
the statutory period within which the aggrieved person may bring [a lawsuit] or, where an action is brought
against an employer either by the aggrieved person, the Commission, or the Attorney General, the date on which
such litigation is terminated. : ‘

NOTICE OF NON-RETALIATION REQUIREMENTS

Section 704(a) of Title VII, Section 4(d) of the ADEA, and Section 503(a) of the ADA provide that it is an unlawful
- employment practice for an employer to discriminate against present or former employees or job applicants, for

- an employment agency to discriminate against any individual, or for a union to discriminate against its members
or applicants for membership, because they have opposed any practice made an unlawful employment practice
by the statutes, or because they have made a charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under the statutes. The Equal Pay Act contains similar provisions.
Additionally, Section 503(b) of the ADA prohibits coercion, intimidation, threats, or interference with anyone

because they have exercised or enjoyed, or aided or encouraged others in their exercise or enjoyment, of rights
under the Act. ‘ ’

Persons filing charges of discrimination are advised of these Non-Retaliation Requirements and are instructed to
notify EEOC if any attempt at retaliation is made. Please note that the Civil Rights Act of 1991 provides
substantial additional monetary provisions to remedy instances of retaliation or other discrimination, including, for
example, to remedy the emotional harm caused by on-the-job harassment. ' S

NOTICE REGARDING REPRESENTATION BY ATTORNEYS

Althbugh you do not have to be represented by an attorney while we handle this chargé, you-have a right,-ahd
may wish to retain an attorney to represent you. If you do retain an attorney, pleas'e_g‘iv_e us your attorney's '
name, address and phone number; and ask your attorney to write us confirming such representation.

=
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FEOC Form 131 (5/01) ~ U.S. Efyudl Employment Opportunity Cu.imission

PERSON FILING CHARGE

' r— Mrs. Marcia Adams | , | —]

Executive Director

‘Glenda Couram
gg gg: ??gstENT OF MOTOR VEHICLES . ' THIS PERSON (check one or both)
Blythewood, SC 29016 Claims To Be Aggrieved

C D lé Filing on Behalf of Other(s)
L o o ’ _| [ EEoc chARGE No.

436-2009-00108

NOTICE OF CHARGE OF DISCRIMINATION

(See the enclosed for additional information)

This is notice that a charge of employment discrimination has been filed against your organization under:
D Title VIl of the Civil Rights Act ] ' D The Americans with Disabilities Act

The Age Discrimination in Employment Act [:] The Equal Pay Act

The Boxes checked below‘apply to our handling of this charge:
1. D No action is required by you at this time.

2. EI Please call the EEOC Represen}ative listed below concerning the further handling of this charge.

3. ,‘ Ptease provide by 19-DEC-08 a statement of your position on the issues covered by this charge, with copies of any

supporting documentation to the EEOC Representative listed below. Your response will be placed in the file and considered as we inv'estigate
the charge. A prompt response to this request will make it easier to conclude our investigation. .

4. [—_—] Please respond fully by to the enclosed request for information and send your response to the EEOC

Representative listed below. Your response will be placed in the file and considered as we investigate the charge. A prompt résponse to this
request will make it easier to conclude our investigation. .

5. I:l EEOC has a Mediation program that gives parties an oppc')'rtunity to resolve the issues of a charge without extensive investigation or
expenditure of resources. If you would fike to participate, please say so on the enclosed form and respond by
to '

If you DQ NOT wish to try Mediation, you must respond to any request(s) made above by the date(s) specified there.

For further inquiry on this matter, please use the charge number shown above. Your

position statement, your response to our request for information,
or any inquiry you may have should be directed to:

Patricia B. Fuller, N Greenville Local Office

Director - 301 North Main St ‘
EEOC Representalive Suite 1402 . ‘
Teepone  (864) 241-4401 Greenville, SC 29601

Enclosure(s): g Copy of Charge

CIRCUMSTANCES OF ALLEGED DISCRIMINATION '

[:] RACE _ E] COLOR D SEX |:| RELIGION D NATIONAL ORIGIN AGE D DISABILITY RETALIATION D OTHER

See enclosed copy of charge of discrimination.

Date Name / Title of Authorized Official Signature /‘.w‘

Patricia B. Fuller,
November 18, 2008 Local Office Director ‘
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" .8 EQUAL ENBL.OYMENT OPPORTUNITY COMMISSION

/ Greenville uocal Office
' Landmark Building
301 North Main Street
Suite 1402

Greenville, SC 29601
(864) 241-4400

TTY (864) 241-4403
FAX (864) 2414416

Noverhbcr 18, 2008
Charge No.: 436-2009-00108
Marcia Adams
- Executive Director
SC DEPARTMENT OF MOTOR VEHICLES
PO Box 1493

" Blythewood, SC 29016
Dear Mrs. Adams"

The abOVe-referenced charge has been filed against your company. The charge is being
copsidered for mediation by the Equa] Employment Opportunity Commission (EEQC).
Mediation is an informal process in which those involved in the dispute jointly explore and try to
reconcile their differences. Mediation is offered as an alternative to the often lengthy
investigative process traditionally used to deterraine the merits of the charges of discrimination
filed with EEOC. The purpose of mediation is to help the parties reach a fair and expeditious

- resolution of the charge ptior to an investigation. Mediation focuses on resolving the underlying”
dispute by addressing the interest of both parties. It is not a forum for reaching a determination
on whether discrimination occurred. Therefore, any agreement reached during mediation does

" not constitute an admission that discrimination occurred. However, the agreement will resolve

the employment dispute.

The majority of mediations are completed in only one session. If the charge is resolved through
the mediation process, EBOC will cease its processing of the charge

Parhmpatmn in the mediation program is completely voluntzzry If the charge is selected for
mediation and you decide to participate in the mediation program, the person representing your
‘company at the mediation conference must have authonty to make a decision regarding
resolving the charge. Enclosed for your information is a mediation fact sheet that may answer
any questions that you have about the program.

/é"i



EEOC Form 161 (2108) U.S. EwuAL EMPLOYMENT OPPORTUNITY COMMISSION

DismiSSAL AND NOTICE OF RIGHTS

To:  Glenda Couram ' , From:  Greenville Local Office
104 Macaw Lane 301 North Main St
Lexington, SC 29073 Suite 1402 )

Greenville, SC 29601

s

D "On behalfof person(s) aggrieved whose identity is
CONFIDENTIAL (29 CFR §1601.7(a)) :
EEQOC Charge Nc_). EEOC Representative Telephone No.
Mark A. Delledonne,
436-2009-00108 _ » Investigator (864) 241-4411

THE EEOC IS CLOSING ITS FILE ON THIS CHARGE FOR THE FOLLOWING REASON: _

The facts alleged in the charge fail to state a claim under any of the statutes enfbrced by the EEOC.
Your allegationé did not involve a disability as defined by the Americans With Disabilities Act.
The Respondeht employs less than the required number of employees or is not otherwise coveredvby the statutes.

Your charge was not timely filed with EEQC; in other ‘words, you waited too Iong after the date(s) of the alleged
dlscrlmlnatlon to file your charge

x

IDDDD

The EEOC issues the following determination: Based upon-its investigation, the EEOC s unable to conclude that the
- information obtained establishes violations of the statutes. This does not certify that the respondent is in compliance with
the statutes. No finding is made as to any other issues that might be construed as having been raised by this charge.

The EEOC has'adopfed the findings of the state or local fair em.ployment practices agency that investigated fhis charge.

0o

Other (briefly state) .

- NOTICE OF SUIT RIGHTS -

(See the additional information attached to this form.)

Title VI, the Americans with Dlsablhtles Act, and/or the Age Dlscrlmmatlon in Employment Act: This will be the only
natice of dismissal and of your right to sue that we will send you. You may file a lawsuit against the respondent( ) under
federal law based on this charge in federal or state court. Your lawsuit must be filed WITHIN 90 DAYS of your receipt
of this notice; or your right to sue based on this charge will be lost. (The time limit for filing suit based on a state claim may
be different.)

Equal Pay A"ct (EPA): EPA suits must be filed in federal or state court within 2 years (3 years for willful violations) of the
alleged EPA underpayment. This means that'backpay due for any V|olat|ons that occurred more than 2 years (3 years)
before you file suit may not be collectible, ’

On behalf of the Commission

Patr|c1a B. Fuller, (Date Mailed)
. Local Office Director '

Ericlosures(s)

ce: Eugene Matthews
Richarson Plowden Robinson, P.A.
PO Drawer 7788 _
Columbia, SC 29202

) /@“Z.



= 9
HUMAN AFFAIRS COMMISSION
To file complaints dial (803) 737-7800

Raymond 'Bu'xton, 11 2611 Forest Drive, Suite 200, Post Office Box 4490 or 1-800-521-0725 (In-State Only)
B Columbia, South Carolina 29240
(803) 737-7800 FAX: (803) 253-4191

May 16, 2013

Ms. Glenda R. Couram
104 Macaw Lane
Lexington, SC 29073

Dear Ms. Couram:
Re: SHAC No. 2-13-156D/RET

Enclosed is a copy of your charge of employment discrimination to be processed by the South Carolina
Human Affairs Commission (SHAC). Please use the above SHAC number when contacting SHAC staff
regarding your complaint. Your complaint is also filed with the U.S. Equal Employment Opportunity
Commission (EEOC). When SHAC completes the investigation of your complaint, you can ask EEOC to
review SHAC’s findings.

You have a right to file a complaint of discrimination. However, you may find that you are treated badly
just because you filed a complaint or helped to fight discrimination. This is called Retaliation and it is
against the law.

To resolve your complaint quickly, you and the Respondent (the parties) may consider participating in the
agency’s mediation program. Mediation is voluntary, fair to everyone and takes much less time to talk
about the complaint and bring it to an end. It takes place on an informal basis (not court) and is run by
mediators who understand everyone’s concerns. The mediator helps each party to reach an agreement to
resolve the matter. If both of you agree to participate in mediation and an agreement is reached, your
complaint is closed. If not, you can still have your complaint investigated by SHAC. Please read the
enclosed brochure, “The Mediation Option”, for more information.

Your full cooperation is needed to process your complaint. You must let SHAC know if you change your
address or telephone number, and if you will be away from home for a long time. We must be able to

contact you at all times.

Please call me at 1-800-521-0725 or (803) 737-7851 no later than ten calendar days from the date of
this letter to have this complaint mediated or investigated.

Sincerely,

Vicki A. Miller MQ’Q’V
Admin. Asst.

Enclosures

)67
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) ) COLUMBIA P.O. Drawer 7788 » Columbia, SC 29202.
1900 Barnwell St., Columbia, SC 29201 P 803.771.4400 F 803.779.6016

RICHARDSK

RIC}WN PLOWDEN  ROBINSON, P.A.

MYRTLE BEACH P.O. Box 3646 » Myrtle Beach, SC 29578

ATTORNEYS AT LAW 2103 Farlow St., Myrﬂ'e Beach, SC 29577 P 843.448.10_08 F 843.448..1533

www.RichardsonPlowden.com -
RePLY TO COLUMBIA

E-mail address lor Eugene 11, Matthews
amatthewsfrichardsonplowden.com

Certified Specialist in Employment & Labor Law
by the Supreme Court of South Carolina

~
Licensed in South Carolina and North Carolina

September 10, 2012

HAND-DELIVERED

The Honorable Jeanette McBride

Richland County Clerk of Court

Richland County Judicial Center

1701 Main Street, Suite 205
“Columbia, SC 29201 '

RE: Glenda R. Couram v. Lula N. Davié, ctal.
Former Richland County C/A No.: 2011-CP-40-07134
Our File No.: 181-545 '

Dear Ms. McBridé: | , : .
Enclosed pleése find the Order and Opinion of The Honorable Margaret Seymour, Chief

United States District Judge, filed August 21, 2012, which remands the above referenced matter
to state court.

“Also enclosed are two three-ring binders containing the federal court pleadings which’
were filed in this case. Most recently, Defendants filed a Motion to Dismiss Plaintift’s Amended.
Complaint [NEF 62] on August 9, 2012 (see Tab 47), which we would like to have calendared

for a hearing as soon as possible. )

Should yoﬁ have any questions or concerns regarding the enclosed, please do not hesitate
to contact me. : : e ‘

With kind regards, [ am
' Sincerely,
RICHARDSON PLOWDEN & ROBINSON, P.A.
" Eugend Jl. Matthews
EHM/jIm -

Enclosures as Stated

cc: Glenda R. Couram, pro se (w/o encl.) -




EHCHAR /S

RICHARDSON PLOWDEN  ROBINSON, P.A.

PLOWDZ

ATTORNEYS AT LAW

1900 Barnwell St., Columbia, 5C 29201 P 803.771.4400 F 803':779.001_,6,{"

i

’N COLUMBIA P.O. Drawer 7788 - Columbia, SC 29202

N : : N MYRTLE.BEACH P.O. Box 3646 » Myrtle Beach, SC 29578
’ 2103 Farlow St., Myrtle Beach, SC 29577 P 843.448.1008 F 843,448.1533

www.RichardsonPlowden.com
REPLY TO COLUMBIA
E-mail address for Eugene L Matihews
anuthewsirerichardsonplowiden.com

Certitied Specialist in Eniployment & Labor Law
by the Supreme Court of South Carolina

Licensed in South Caroiina and North Carolina

Septembér 14,2012

Glenda R. Couram .
104 Macaw Lane -
Lexington, SC 29073

'RE:  Glenda R. Couram v. Lula N. Davis, et al.
Richland County C/A No.: 2011-CP-40-07134-
Qur File No.: 181-545 '

Dear Ms. Couram: -

" Under Judge Seymour’s Order, tllis case was remanded to State Court on August 21,
2012. The Amended Complaint was filed on August 7, 2012 [NEF Dkt. # 60].

The pleadings filed in the Federal Court were t1ansnntted to lhe State Court on September
10,2012. You were copled on the transmittal letter. hfk""f"wﬁ%“"w%

We previously filed a Motlon to Dismiss your claims in this case, and have asked the

State Court to calendar it for hearing. - Md} o el M’“"M" ' ad“«-ﬂ G

Du s F ot

I have also received your Response to ou1mw Dlsmlss which you filed with the
U.S. District Court on September ‘11, 2012. Since you also filed a proposed Fourth Amended
Complaint, I presume you also wish to file a MOthll for Leave to Amend the Complaint again. "

Because the case has already been remanded to State Court, if you wish to file your

“ Response to our Motion to Dismiss, please do so by filing it ‘with the State Court. If you wish to
file a Motion to Amend your Complaint, you should file your motion with the State Court. Other

~ than transmitting the pleadings filed with the Federal Court prior to September 2012, our office
- will not file any documents on your behalf with the State Court. You may contact the Clerk of

Court if you have any questions.

o

Smcel ely,

/ RICHARDSON PLOWDEN & ROBINSON P. A

¢ o B izt

Euge H Matthews
EHM/jIm '



RIC HARDSON

RICHARDSON PLOWDEN ROB{NSON, P.A.

PLOWDK

ATTORNEYS AT LAW 7

~

HAND DELIVERED
The Honorable James R. Barber III
Chief Administrative Judge

Fifth Judicial Circuit

PO Box 2766

Columbia, SC 29202-2766

COLUMBIA P.O. Drawer 7788 « Columbia, SC 29202
1900 Barnwell St., Columbia, SC 29201 P 803.771.4400 F 803.779.0016

MYRTLE BEACH P.O. Box 3646 * Myrtle Beach, SC.29578
2103 Farlow St., Myrtle Beach, SC 29577 P 843.448.1008 F 843.448.1533

www.RichardsonPlowden.com

REPLY TO COLUMBIA
E-mail address for Eugene H. Matthews
gmatthews(@richardsonplowden.com

Certified Specialist in Employment & Labor Law
by the Supreme Court of South Carolina

Licensed in Sotth Carolina and North Carolina

October 11, 2012

RE: Glenda R. Couram v. Lula N. Davis, et al.
Former Richland County C/A No.: 2011-CP-40- 07134

Our File No.: 181-545

Dear Judge Barber;

As you are aware, the above- referenced case was remanded to this Cour“c from the U.S.
District Court by the order of U.S. District Judge Margaret Seymour on August 21, 2012.

There are two motions currently pending:

(1) Defendants filed a Motion to DlSl’IlISS while the case was still pending in the U.S.

District Court

(2) = Plaintiff, who is appearing pro se, has filed a Motion to Amend Complarnt which is

also currently pending.

I understand that you have scheduled a hearing on these two motions during the week of

“November 5, 2012.

I also understand that the parties should continue to prepare the case for its ultimate
disposition, and that the case is subject to be called for trial no earlier than Monday, January 7,

2013.

. At your drrectlon [ am filing the Motion for Contrnuance referencing these dates, along .
with a proposed Order confirming the same, and a motion fee of $25.00. I am copying pro se

Plaintiff with this letter and the attachments.

Should you have any questions or concerns regarding the enclosed, please do not hesitate

. to contact mie.




The Honorable James R. Barber, 11

October 11, 2012
Page 2

With kind regards, I am

EHM/jlm
Enclosures as Stated

cc: Glenda R. Couram, pro se

Sincerely,

RICHARDSON PLOWDEN & ROBINSON, P.A.

Eugene(/H. Matthews




IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) IN THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
Glenda R. Couram, ) C/ANO.: 2011-CP-40-07134
)
Plaintiff, )
) c.
v. ) MOTION FOR CONTINUANCEs
) o 2
Lula N. Davis, Shirley Rivers, Constance ) S x RS
“Connie” Rhett, Marcia Adams, Dottie ) o ___j L
Blankenship, Tosha Autry, Steven W. ) R — [~z
Lake, and SC Department of Motor ) ?;: . MmMe
Vehicles, in their official and individual ) - & & B
capacities, =
b ; ,Q @
Defendants. )

NOW COMES Defendants Lula N. Davis, Shirley Rivers, Constance “Connie” Rhett,

Marcia Adams, Dottie Blankenship, Tosha Autry, Steven W. Lake, in their official and

individual capacities, and the SC Department of Motor Vehicles, by and through counsel, and

move to continue this action until a term of court not earlier than Monday, January 7, 2013.

This action was remanded to this Court on or about August 21, 2012 from the U.S.

District Court, District of South Carolina, following the dismissal of federal claims in the action

There are two motions currently pending:

(1) Defendants filed a Motion to Dismiss while the case was still pending in the U.S
District Court
Plaintiff, who is appearing pro se, has filed a Motion to Amend Complaint, which is

2)

also currently pending.

These motions are currently scheduled to be heard during the week of Monday, November 5,

012.

Plaintiff, who is proceeding pro se, is being contemporaneously served with this motion

and proposed order.

L 1Y

£



Dated this the 11" day of Octéber, 2012. -

Respectfully submitted,

RICHARDSON PLOWDEN & ROBIN SON, PA

/M&W

Eugeple H. Matthews

1900 Barnwell Street (29201)

Post Office Drawer 7788 '

Columbia, South Carolina 29202

Telephone: (803) 771-4400

Facsimile: (803) 779-0016

Email: gmatthews@RichardsonPlowden.com .

. COUNSEL FOR DEFENDANTS LULA N. DAVIS,
SHIRLEY RIVERS, CONSTANCE “CONNIE”
RHETT, MARCIA ADAMS, DOTTIE BLANKENSHIP,
TOSHA AUTRY, STEVEN W. LAKE, AND SC
DEPARTMENT OF MOTOR VEHICLES, IN THEIR
OFFICIAL AND INDIVIDUAL CAPACITIES




STATE OF SOUTH CARCLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE FIFTH JUDCIAL CIRCUIT
COUNTY OF RICHLAND ) s ‘ :
: , ) C/A NO.: 2011-CP-40-07134
Glenda R. Couram )
_ Plaintiff ) , ‘
_ ) PLAINITFF’S RESPONSE TO
v ) DEFENDANTS” MOTION FOR
-. ) " CONTINUANCE
Steven W. Lake, Marcia Adams, Shirley )
Rivers, Lula N. Davis, Constance “Connie” )
Rhett, Dottie Blankenship, Tosha Autry, and )
SC Department of Motor Vehicles, in their )
official and individual capacities )
_ . )
‘Defendants ) JURY TRIAL DEMANDED
) _

NOW COMES the pro se Plaintiff, Glenda Cpuram in response to the

Defendants’ Motion for Continuance dated October 11, 2012 to move or continue the

above action uﬁtil a term of court not earlier than Monday, January 7, 2013.

This action was remanded back to the Fifth Judicial Circuit by Order ofthe
Honorable Judge Margaret Seymoer, Chief Federal Judge of the U.S. District Court of
South Carolina on or about Augest 20, 2012. The actual transmittal/remand took placed
on or about September 9, 2012.

» ' Confrary to the defendaﬂts’ inaccurate implicatioﬁ, there was ﬁol dismissal of any
federal"cleims in this actionithe only metter before the U.S: Distriet Court was the |
question of jurisdiction and remand. | This complaint was filed initially on October 20,
2011 in the Fifth Judicial Court of Richland County; and removed By the defendants on

or about November 21, 20112

! The late Honorable Judge Matthew Perry (Chief U.S. District Judge) dismissed the plaintiff’s federal claims in or -
about March 2011 and denied the defendants’ Motion to Reconsideration in or about May 2011, of exercising
iurisdiction over the plaintiff’s state pendant claims. Plaintiff timely filed the state claims on-October 20, 2011."

*2 Federal Court per FRCP §1447 and §1446.



ACTUAL MOTIONS BEFORE THE COURT:

1). The defendants’ Motion to Dismiss filed on or about Augusf 9, 2012 and filed
prior to Judge Seymour’s Order to Remand dated on or about August 20, 2012;

2) The plaintiff’s response to the defendants’ Motion to Dismiss filed on or about .
"~ September 9,2012 and,; ' :

3) The plaintiff’s Motion to Amend filed on or about Sebtember 9, 2012, based on
SCRCP.

Judge Seymdur’s filed her initial Order and Opinion on or about June 28, 2012 in
that Order _she gave the plaintiff’s an opportunity to amend 'h.er éomplaint removing all
federal claim;. The plaintiff’s complied with Judge Seymour’s Order and Opinioh and
filed a Métion for Reconsideration and amended complaint dated on or about July 11,
2012 (weli within the 30 days). On-or about August 20, 2012 Judge Seymour responded
and remanded the complaint back to stéte' céurt (ahd m'oc')tedlthe plaintiff’ s Motioh for -

| Reconsidefation). |

The plaintiff received the defendanfs’ Motion to Dismiss and the Rosoboro Order
from the federal magistrate on or about August 14, 2012; per the magistr_ate’s instructions
plaintiff head until Septeniber 14 to reqund (three days for mail).

“ The plaintiff asks that the defendant’s Motion for Continuance and proposed
Order submittea by the defendénts October 12, 2012, reflect both sides of the equation as
follows: | |

For the week of November 5™ the court schedule to hear as follows:

1) the Defendants’ Motiop to Dismiss;

2) fhe Plaintiff’s response to the Motioﬁ to Dismiss;

3) the plaintiff’s Motion to Amend, and

J7171



4) that a trial date bé set as all discovery has been completed, the defense has a
witness list from the plaintiff and would be more than happy to provide the list

again.

The Court and defendants via their attorney is being contemporaneously (at the

same time) being served with this response and request to their Motion for a Continuance

and to their proposed order (with the changes) to be signed by the court.

Dated this 15™ Day of October 2012
“Lexington County, South Carolina

(P

" 104 Macaw Lane ‘

N

sbmitted

by;

Lexington, SC 29073
803 896-7509
grecouram(@hotmail.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION
C/A No.: 3:11-cv-03200-MBS-PJG

N

Glenda R. Couram,

Plaintiff,

V. .
DEFENDANTS’ MOTION TO DISMISS

PLAINTIFF’S AMENDED COMPLAINT

Lula N. Davis, Shirley Rivers, Constance
[NEF DKT. 60]

“Connie” Rhett, Marcia Adams, Dottie
Blankenship, Tosha Autry, Steven W. Lake,
and SC Department of Motor Vehicles, in
their official and individual capacities,

Defendants.

NOwW COME Defendénts Lula N Davis; SI]ilzley Rivers, Constance A“Connie”- Rl.wtt,
Marcia Adams, Dottie Blankenship, Tosha AutrSf, Steven W Lake and the South Carolina
Department of Motor Vehicles (*SCDMV”), in thei‘r official and individual capacities
(hereinaﬂer collectively the “D.efé:ndants”),i by and through counsel, and pursuant to FED »R. Civ.

_ P. 12(b)(6), move to dismiss the Amended Complaint of pro se Plaintiff [NEF Dkt. # 60] in its
entirety with prejudice, as sét forth below. - | o

PROCEDURAL BACKGROUND

-Most recenfly, on August 7, 2012, U.S. Magistraté Judge Paige Gossett iésued an Order
granting Plaintiff’s Third Motion to Amend her Complaint. The Amended Complaint [NEF Dkt.
# 60] was filed on the same date. Defendants now move to dismiéé_ the Amended Complaint

with prejudice.

' Although none of the Defendants named in this caption have been served with this Amended
Complaint [NEF Dkt. # 60], the undersigned accepts service on behalf of all Defendants named

- in the caption.
1 | %

=



3:11-cv-03200-MBS-PJG Date Filed 08/09/12 Entry Number 62 Page 2 of 11

THE AMENDED COMPLAINT

With regard to the substance of Plaintiff’s most recent proposed Amended Complaint,
Plaintiff generally complains about unspecified but allegedly “repeated acts of willful, reckless
harassment, abuse, threats by her fellow employees, including supervisors.”  (Amended

Complaint, §2). She also variously alleges that all Defendants:

[

e “intentionally or recklessly subjected the plaintiff to harassing conduct: in direct
violation of the [South Carolina Tort Claims Act],”

o failed “to act with simple and ordinary care in their actions towards the plaintiff,”
» “intended to inflict emotional distress™ on her,

e “took an active part in the further [sic] of the conspiracy created and formed among
themselves a conspiracy to defraud, cheat and otherwise harm Plaintiffs [sic] as set
forth in this complaint,” and

o “allowed defamation of the Plaintiff’s character and reputation, destroyed her
professionalism,. caused the Plaintiff to live and "work in fear of loss of
employment/llvellhood “stress due to daily uncertainty of employment allowed false
allegation [sic].” :

(Amended Complaint, 7 24, 32, 36, 42, 48).
. Plaintiff fails to point to any specific instance or occurrence to support her allegations,
but she has grOLlped her allegations under five (5) separate causes of action:
1. Plaintiff’s First Cause of Action appears not to state a cause of action, but instead
simply references the South Carolina Tort Claims Act (SCTCA):

2. Plaintiff’s Second Cause of Action is referenced as “Intentional/Negligent — Gross -
Willful, Reckless Infliction of Emotional Distress [sic].”

3. Plaintiﬂ’s Third Cause of Action appears not to state a cause of action, but instead
attempts to “disclaim” the affirmative defense of Workers’ Compensation Act
" exclusivity to her claims for emotional distress.

4. Plaintiff’s Fourth Cause of Action is for Civil Conspiracy.
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" 5. Plaintiff’s Fifth Cause of Action is for Defamation.

Each of these causes of action is stated against all Defendants. For-the reasons set forth below,

each of PlaintifPs claims must be dismissed with prejudice.

LEGAL ARGUMENT

I "BECAUSE PLAINTIFF’S AMENDED COMPLAINT CONTAINS NOTHING OTHER THAN A
JUMBLE OF CONCLUSORY ALLEGATIONS, RECITATIONS OF LEGAL ELEMENTS, AND
OTHER LEGAL CONCLUSIONS, IT DOES NOT MEET MINIMUM PLEADING REQUIREMENTS
AND MUST BE DISMISSED UNDER THE I0BAL-TWOMBLEY PLEADING STANDARD.

As an initial matter, Plaintiff makes no effort in her Amended Com-plaint to idenﬁfy any
spf:ciﬁc ihstaﬁ;e or occﬁrrence allegedly taken by any of the Defendants.  Under the standard of
pleading set forth iﬁ Asheroft v. Igbal, 556 U.S. 662, 129 S-.Ct. 1937, 173 L.Ed.2d 868 (2009), a
plaintiff’s complaint must set forth a plausible — not merely “conceivable” — claim fO‘l' relief
against a defendant. Further, a complaintl is insufficient to survive FED R. Civ. P. 12(b)(6) if it
relies upon “naked assertidns deVdid of further factual enhancement.” 129 S.Ct. at 1949. For
instance, in Iqbal the plamtlff falled to allege facts plausxbly showing that Attorney General
Ashcroft and FBI Director Mueller purposefully adopted-a detention pohcy for hloh interest -
individuals because of their race, religvion, or national or\igin. While plaintiff alleged that
Ashcroft was the prmc1pal archltect” of the pollcy, and that Mueller was mstl umental”.'

adoptm(T and executing the policy, these alleoatlons dld not satlsfy the standards of FED R. Civ.

P. 12(b)(6):

These bare assertions, much like the pleading of conspiracy in Twombly, amount to -
nothing more than a “formulaic recitation of the elements” of a constitutional
discrimination claim, namely, that petitioners adopted a policy “’because of,” not merely

‘in spite of,’ its adverse effects upon an identifiable group.” As such. the allegations are -

(V%)

18]
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conclusory and not entitled to be assumed true...It is the conclusory nature of

respondent’s allegations, rather than. their e\(travaoantly fanciful nature, that disentitles
them to the presumption of truth.

L

129 S.Ct. at 1951 (citations ornitted) (empha\sté added); see also Bell Atlantic Corp. v. Twombly,- "

550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007).
In the instant case, Plaintiff’s Amended Complaint is devoid of -any allegation — other
than the “conclusory allegations” described above — that might satisfy the pleading standard.set

forth in Jgbal and Twombley. For these reasons, Plaintiff’s claims against all Defendants must be

dismissed.

~

1L PLAINTIFF’S FIRST AND THIRD CAUSES OF ACTION DO NOT STATE ACTUAL CLAIMS
AGAINST THE DEFENDANTS, AND FOR THAT REASON ALONE, THEY MUST BE DISMISSED

WITH PREJUDICE.

Plaintiff’s First Cause of Action, set forth at ¢ 20-22 of the Amended Complaint, simply
references the South Carolina Tort Claims Act (SCTCA). The SCTCA addresses and defines
certain circumstances under which a public entity or employee is immune from state causes of
action However it does not provrde for a separate cause of action against any defendant

Arthurs ex rel. Estate ofMunn V. Azken Ct., 346 S.C. 97, 105 551 S. E 2d 579 383 (2001)

Srmllarly, Plamtlff’s Third Cause of Actron set forth at w 35-40 of the Amended

Complamt appears to repeat some of her conclusory allegatlons in support of her Second Cause

of Actlon for emotional dlstress but does not state a separate cause of actlon Instead Plalntlff

appears to attempt to “disclaim” an anticipated affirmative defense. of the exclusivity of the

AN

Workers’ Compensation Act as a remedy for her claims for emotional distress. In any event, the

Third Cause of Action fails to state a cognizable claim.

For these reasons alone, Plaintiff’s First and Third Causes of Action must be dismissed.

@
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III. PLAINTIFF’S SECOND CAUSE OF ACTION FOR EMOTIONAL DISTRESS MUST BE
' DISMISSED BECAUSE IT DOES NOT MEET THE IQBAL-TWOMBLEY PLEADING STANDARD,
AND BECAUSE IT IS BARRED UNDER THE DOCTRINE OF EXCLUSIVITY OF THE WORKERS’
COMPENSATION ACT AS TO SCDMV AND ALL INDIVIDUAL DEFENDANTS IN THEIR

“OFFICIAL” CAPACITY.

Plaintiff’s Second Cause of Action, set forth at §§ 23-34 of the Amended Complaint, is
referenced as one for “Intentional/Negligent — Gross — Willful, Reckless Infliction of Eniotional
Distress [sic].”* For the reasons stated above, this claim fails because Plaintiff’s conclusory but~
otherwise unspecified allegations do not meet the pleading standard set forth in Igbal and

¢

Twombley.

MoreO\)er, as this Court stated in Couram v. ‘Soufh Carolina Dept. of Motor Vehicles,
.2010 WL ‘6065084, at *3 (D.S.C. November 12, 2010) (siip op. attached), Plaintiff"s claim
against SCDMV for intentional infliction of emotional distress is barred by the exclﬁsivity |
provision of the South Carolina Workers’ Compensation Act. See S.C.Code Aml1. § 42-1-540
(making the Act the exclusive remedy for employees seek;ng damages for' personal ihj,uries
arising out c;f and in the course of their elﬁployment); Dickert v. Metropolitan Life Ins. Co., 428
S.E.2d 700 (S.C. 1993) (holding that intentional infliction of emotional distress, assault and
battery, and mental traumé were covered By the exclusive remedy provision of \the, Workers'
Compensation Act). Furthe;r, the SCTCA explicitfy provides as an exception to the waiver of‘
sovereign immunity that “[t]he governmental entity is not liable for a loés resulting from ... any |

claim covered by 'th}e South Carolina Workers' Compensation Act.” S.C.Code Ann. § 15-78-60.

Thus, under South Carolina law, Plaintiff’s exclusive remedy for damages against SCDMV

% The claim includes an allegation that Plaintiff “was continuously subjected to in [sic] violation -
of her constitutional rights to from [sic] those acting under “color of law”) [sic] as protected by
SCTCA as-exclusive remedy.” (Plaintiff’s Proposed Amended Complaint, § 28). The allegation
“is garbled, but appears to refer to Plaintiff’s earlier pleadings under 42 U.S.C. § 1983, which
concerns alleged constitutional violations of those acting under the color of state law.

/72
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resulting from any alleged intentional infliction of emotional distress is under the Workers'
COmbénsatibn Act. See S.C.Code Ann. § 42-1-540. |

,Similérly, to the _exteht that Plaint@ff seeks to sue the individual Defendants iﬁ their
“official” capacities for emotional distress, i]gr claims are also barred. It is elemehtary that “a
suit agafnst a state ofﬁcial' in his or her official capacity is :not a-suit against the official but rather
isa suit against the official’s office ... [and] is no different from a suit against the State itself.”
Will v. Mich. Dep't of State Police, 491 USS. 58, 71, 109 S.Ct. 2304, 105 Ll.Ed...’.Zd 45 (1589).
Because this claim cannot be brought against SCDMV, it also cannot be broﬁght against the

individual Defendants in their “official” capacities.

IV. PLAINTIFF’S FOURTH CAUSE OF ACTION FOR CIVIL CONSPIRACY MUST BE DISMISSED
BECAUSE IT IS BARRED UNDER THE INTRACORPORATE CONSPIRACY DOCTRINE,
BECAUSE PLAINTIFF FAILS TO ALLEGE SPECIAL DAMAGES, AND BECAUSE HER CLAIM IS
BARRED UNDER LAWSON V. SOUTH CAROLINA DEPT. OF CORRECTIONS.

Plaintiff's Fourth Cause of Action, set forth at ] 41-45 of the Amended Complaint,

attempts to state a claim for civil conspiracy.3 For the reasons set forth below, this cause of

action must be dismissed with prejudice.

A. PLAINTIFF’S FOURTH CAUSE OF ACTION MUST BE DISMISSED BECAUSE IT IS
BARRED UNDER THE INTRACORPORATE CONSPIRACY DOCTRINE. - :

Plaintiff alleges that all Defendants — including SCDMV — “acted as one in conspiring

and interfering with the Plaintiff’s at-will employlﬁent”Aat SCDMV. (Amendéd Complaint, 9

3 Plaintiff also appears to seek to insert the Age Discrimination in Employment Act (ADEA) into
this Cause of Action, alleging that SCDMV dcted in accordance with its “biasness towards older
workers.” (Plaintiff’s Proposed Complaint, § 44). In any event, such a claim would fail as a
matter of law. See Zombro v. Baltimore City Police Dep't, 868 F.2d 1364, 136671 (4lh Cir.
1989) (holding that a plaintiff could not bypass the procedural and substantive provisions of the
ADEA by pleading an age discrimination claim against defendants as a § 1983 claim).

(02
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43). " As the South Carolina Supreme Court recently noted, it is 'well-settled that a corporation
cannot conspire with itself, or when the alleged acts arise in the context of a priAncipal-agent
relationship, because such acts do not. invo_lve-separate entities. McMiI_lan v. Oconee Memorial
‘Hosp., Inc., 367 S.C. 559, 564, 626 S.E.ZG 884, 887 (2006). |

Plaintiff’s allegations-arise in the context of the principal-agent relationship. One of the
Defendants sued for civil conspiracy is SCDMYV, and each of the indivvidL»lal Defendants is being
sued because he or she is — or was — a supervisor or official at SCDMV. As stat-ed in A/ICMinn,

A civil conspiracy cannot be found to exist when th.e acts alleged are.,those of employees

or directors, in their official capacity, conspiring with the corporation. As a result, we

hold that no conspiracy can exist if the conduct challenged is a single act by a single
corporation acting exclusively through its own directors, officers, and employees, each

acting within the scope of his employment.

367 S.C. at 564, 626 S.E.2d at 887. For this reason alone, Plaintiff’s civil conspiracy claim must

be dismissed with prejudice.

B. PLAINTIFF’S FOURTH CAUSE OF ACTION MUST BE DISMISSED BECAUSE SHE
FAILS TO ALLEGE SPECIAL DAMAGES RELATED TO HER CLAIM.

Plaintiff alleges that Defendahts’ alleged civil cons_piracy has “forever damaged her

. \ ‘
reputation and defamed her character and any employment opportunities available to her given

her a'ge.and South Carolina and (SCDMV) biasness towards older workers™ [sic]. (Alﬁe|1ded
Complaint, § 44). |

The elements of damages related to her civilAconSpiracy claim — damage to reputation and
to her employment prospects — are identical to her claims for damages related t'o>hrer emotional

~distress claim, where shé alleges that “she has suffered and contihues to suffer lost advancement

T ES
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opportunities (she was told she could not move forward by Adams), humiliation, embarrassment,

loss of reputation and emotional distress.” (Amended Complaint, § 27).

Under these circumstances, Plaintiff’s civil conspiracy claim must be dismisseds~ As

recently stated in Gordon v. Busbee, 397 S.C. 119, 136, 723 S.E.2d 822, 831-832 (S.C. App.

s
I4

2012): | - ,

Furthermore, civil conspiracy requires that the plaintiff claim special damages. In this
case, the Gordons’ amended complaint fails to allege any special damages incurred as a
result of any conspiracy. They allege the same damages as they do under the other
causes of action. This is insufficient to establish special damages. See Hackworth v.
Greywood at Hammett, LLC, 385 S.C. 110, 117, 682 S.E.2d 871, 875 (Ct.App. 2009) (“If
a plaintiff merely repeats the damages from another claim instead of specifically listing
special damages as part of their civil conspiracy claim, their conspiracy claim should be
dismissed.”).. Accordingly, we conclude the circuit did not err in granting a directed

verdict.

The appellate court in Gordon based its decision on established precedenlt, récently set forth in

Hackworth, which specifically provided as follows:

2l

If a plaintiff merely repeats the damages from another claim instead of specifically listing
special damages as part of their civil conspiracy claim, their conspiracy claim should be
dismissed...In this case, Greywood has repeated verbatim the same damages in its civil
conspiracy claim as are alleged in'its claim for breach of contract accompanied by a
fraudulent act. Nothing in the claim informs the Hackworths what special damages are
alleged as part of Greywood’s civil conspiracy claim. Accordingly, we believe under the
case law cited above, Greywood failed to properly plead its civil conspiracy cause of
action, and therefore, the trial court did not error in dismissing the claim.

385 S.C. 110, 117, 682 S.E.2d 871, 875-876 (citations 6mitted); see f{ls'd Lawsoﬁ v. South
- Carolina Dept. ofCOrrections, 340 S.C. 346,352, 532 S.E.2d 259, 261-262 (2000).

For these reasons-alone, this Court must dismiss the Plaintiff’s civil conspiracy claim

with prejudice.

e
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C. PLAINTIFF’S FOURTH CAUSE OF ACTION MUST BE DISMISSED BECAUSE HER

ALLEGATIONS FAIL TO STATE CIVIL CONSPIRACY CLAIM UNDER LAWSON V.
SoUTH CAROLINA DEPT. OF CORRECTIONS. -

Plaintiff alleges that the Defendants conspired to interfere “with Plaintiff’s at-will

employment,” and that they “instigated‘ a situation that put Plaintiff in violation of policy at the

final stages for termination in violation of the SCTCA.” (Amended Complaint, ] 43, 45). Asa
matter of law, these allegations do not state a cause of action for civil conspiracy, especially in

view of the fact that Plaintiff has remained an employee of SCDMYV, and by her own account has

been employed at SCDOMYV for nearly a decade.

In Lawson, an employee of the South Carolina Department of Corrections (SCDC) sued

two of his supervisors for allegedly conspiring to terminate his employment. 340 S.C. at 349,

532 S.E.2d at 260. The South Carolina Supreme Court granted summary judgment on the claim, -

noting that “[a]llegati.ons based solely upon two supervisors discussing whether to terminate an
at-will employee would not support a-conspiracy cause of action.” 340 S.C. at 352, 532 S.E.2d at
261-262.

Similarly, the types of complaints made by Plaintiff — that her suﬁervisors and other
SCDMY officials conspired to interfere with her employment — are simply not cognizable under

the precedent established in Lawson. For this reason alone, her civil conspiracy claim must be

dismissed with prejudice.

V. PLAINTIFF’S FIFTH CAUSE OF ACTION MUST BE DISMISSED BECAUSE IT IS BARRED BY

~ THE APPLICABLE STATUTE OF LIMITATIONS, AND IT OTHERWISE FAILS TO STATE A -

CLAIM UPON WHICH RELIEF CAN BE GRANTED.

Plaintiff’s Fifth Cause of Action, set forth at ] 46-51 of the Amended Complaint,

attémpts to state a claim for defamation. Plaintiff fails to reference a single statement or



3:11-cv-03200-MBS-PJG  Date Filed 08/09/12 Entry Number 62  Page 10 of 11

declaration in her Amended Complaint that she believes is defamatory. Indeed, she appears to
base her defamation claim on the following allegations:

e That the Defendants were “grossly negligent” because they “removed [her] from ajob

that she excelled at [sic] required little contact with Davis to placing Plaintiff in

Davis® direct. path with full contact,” and that “by failing to act the defendants

allowed defamation of the Plaintiff's character and reputation, destroyed her

professionalism, caused Plaintiff to live in fear of loss of employment/livelihood,

stress due to the daily uncertainty of employment, allowed false allegation...” [sic].
(Amended Complaint, §9 47-48). ’

o That the Defendants “continue to defame the plaiﬁtiff by having her labeled as a
“vexatious litigant [sic] the maligning of the plaintiff has been relentless through the
process.” (Amended Complaint, § 50). - '
As an initial matter, to the extent her defamation claim is based on her reassignmenf in
2_008,' Plaintiff’s defamation claim is barr_ed by the applicable two-year statute o‘f limitations.
S.C. Code Ann. § 15-3-550 (establishing a two-year statute of limitations on defa’mation clﬁims). '
Further, in order to prove defamation, the complaining party must show: (1) a false and
defamatory statement was made; (2) the unprivileged statement was published to a third party;
, P
(3) the publisher was at fault; and (4) either the statement was actionable irrespective of harm or
the publication of the statement caus’ed‘.special harm. FIe?nz'ng v. Rose, 350 S.C. 488, 494, 567
- S.E.2d 857, 860 (2’002). Plaintiff has failed in practically every respect to state these el'em,ents in
' her Amended Complaint, much less meet tht_a ]qbal—Twozﬁbley standard for sufficiently pleading
a defamatiodclaim For this reason alone, her claim must be disxnigsed.
Finally, to the extent Plai‘ntiffwishes to file a defamation claim based on the Defendants’
B :

referencing her as a “vexatious litigant” in their pleadings before this Court, South Carolina has

long recognized that relevant pleadings, even if defamatory, are absolutely privileged. Pond

J
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Place Partners, Inc. v. Poole, 351 S.C. 1,22-23, 567 S.E.2d 881, 892-893 (S.C. App. 2002). For

these reasons, Plaintiff’s defamation claim must be dismissed with prejudice

' CONCLUSION
Plaintiffé Amended Complaint has failed to state any claim for which reliet’ can be
granted. For the reasons set forth above, Plaintiff’s Amended Complaint [NEF Dkt. 60] must be

DISMISSED with prejudice,'and this Court should grant the Defendants such other relief as the

Court deems just and proper.

Dated this the 9™ day of August, 2012.

‘A Reépec;tfully submitted,
RICHARDSON PLOWDEN & ROBINSON, P.A.

s/Eugene H. Matthews
o ' - Eugene H. Matthews [Federal 1.D. No. 7141]
Post Office Drawer 7788
Columbia, South Carolina 29202
(803) 771-4400
Facsimile (803) 779-0016
E-mail: gmatthews(@R ichardsonPlowden.com

COUNSEL FOR DEFENDANTS LULA N. DAVIS,
'SHIRLEY RIVERS, CONSTANCE “CONNIE”

RHETT, MARCIA ADAMS, DOTTIE BLANKENSHIP,
TOSHA AUTRY, STEVEN W. LAKE, AND SOUTII
CAROLINA DEPARTMENT OF MOTOR VEHICLES,
IN THEIR OFFICIAL AND INDIVIDUAL CAPACITIES .
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IN UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

COLUMBIA DIVISION
, ) C/N: 3:11-¢cv-03200-MBS-PJG )
Glenda R. Couram _ ) ' :
S Plaintiff ) - _ : .
) . MEMORANDUM OF SUPPORT
v ) PLAINITFF’S RESPONSE
' , ) - TO DEFENDANTS’ MOTION
Steven W. Lake, Marcia Adams, Shirley ) TO DISMISS
Riuvers, Lula N. Davis, Constance “Connie” )
Rhett, Dottie Blankenship, Tosha Autry, SC )
Department of Motor Vehicles, in their )
official and individual capacities )
‘ )
Defendants ) JURY TRIAL DEMANDED -

)

NOW COMES, the pro se piaintiff, Glenda Couram’s response to the defendants Motion to

Dismiss. Plaintiff move to deny the defendants” request to dismiss and request she be granted a
default judgment as the defendants has failed to answer the amended complaint as it relates to the
defendants in their official capacities and in their personal/individual capacities.

Plaintiff filed this complamt initially on or about October 21, 2011, in her chosen forum the

' . Fifth I udicial Court of South Carolina, Rlchland County, under the pleadmg requirements of South

Carolina Rules of Civil Procedures (SCRCP) Rule 8(a) which requires the ploader to provide a “short
'~ and plain statement of the facts showing that the pleader is entitled to relilef.‘”
The plaintiff was in compliauCe with the SCRCP Rule 8, requirement as the defendant were _
 able to file an Answer to the complaint on November 29, 2011 s.e‘ven days after they ﬁlod a Notice of
Removal on or about November 22, 2011. Plaintiff filed a Motion for Remand on or about
Decefnber 9, 2011.
In Judge Seymour’s Order and Opinion, on or about June 29, 2012, she instructed the

plaintiff to file an amended complaint that would remove all references to a federal questions

| (o 1



plaintiff complaint with this Order, consulted with an Attorney to insure compliance and submitted
an amended complaint on or about July 16, 2012. (
The plaintiff receiveél an Order'by Judge Seymour dated on or about August 20" on or about
August 28t 2012, thzit remanded plaintiff’s compliant back to state court, declining to exercise
supplemental jurisdiction based on the ruling in Carnegie-Mellon University v. Cohill, 484 U.S. 343,
350; -and there'n-ot being any federal Question. ,
L LEGAL STANDARD OF REVIEW
A. SOUTH CAROLINA SUPREME COURT STANDARD OF REVIEW
When reviewing tﬁe grant of summary judgment, éppellate courts apply thg same standard
applied by the trial court pursuant to Rule 56(c), SCRCP, Flel7z;ng v. Rose, 350 S.C. 488, 567 S.E.2d
857 (2002). Summary judgment is apprqpriate when the pleadings, depositions, affidavits and
discoyery on file éh‘ow there is no genuine issue of material fact sﬁch that the moving party must
prev\ail as a matter of law, Id.; Rule 56(c); SCRCP. In determining whether any triaBle issues of fact
exist, the court must view the evidence and all reasonable inferences in the light most favorable to |

. the non-moving party.

B. _ SOUTH CAROLINA COURT REQUIRES ONLY A MERE SCINTILLA OF
- EVIDENCE

In Anders v. South Carolina Farm Bureau Mut. Ins. Co., the court of apbeals stated that “[é]t
the summary judgﬁent stage of the proceedings, it [is] §nly necessary for the [nonmoviﬁg party] tol
submit a scintilla of evidence warranting determination by a jury,” 307_S.C. 371,375,415 S.E.2d
406, 408 (Ct. App. 1992). |

The SC Sﬁpreme Cbuﬂ, Held that iﬁ cases applying thé‘ﬁreponderance of the e\;idence burden
of proof, the nolr;-moving party is only required to submit a mere scintilla of evidence in order to
‘ wi_thstahd a metion for sum_méry judgment. .S.’ee 587 - Hancock v. Mid—Soz;th Manégément Co.,,

Inc. Opinion No. 26587 - Heard November/S, 2008 — January 26, 2009;

2 - ‘. g



C. SUMMARY JUDGMENT

| When re_vieWing the grant of a summary judgment motion, the appellate court applies %che
same standard which gO\Izerns the trial court under Rule 56(c), SCRCP: summary jildg'ment is propér
when there is no genuine issue as to any material fact andthe mdving party is entitled to judgment as
a matter of law; ];ittnzan v. Grand Strand Entm 't, Inc., 363 S.C. 531, 611 S.E.2d 922 (2005),M_§
Liquors, Inc. v. O'Neil, 361 S.C. 267, 603 S.E.2d 629 (Ct. App. 2'004). In determiqing whether any
triable issue of fact exists, the evidence and all inferencés which can reasonably be drawn there from |
musf be viewed in the 1i_ght most favorable to the nonmoving party.; Medical Univ. of South Carolina
v. Arnaud, 360 S.C. 615, 602 S.E.2d 747 (2004); lee v. Hitachi Constr. Mach. Co., Ltd., 363 S.C.
209, 609 S.E.2d 565 (Ct. App. 2005). If triable issues exist, those issues must go to the jury;
Mulh_erin-Howell v. Cobb, 362 S.C. 588, 608 S.E.2d 587 (Ct. App. 2005). See also Mosteller v,
| County of Lexington, 336 S.C. 360, 520 S.E.2d‘62Q (1999); Young v. Soyth Carolina Dep't of
Corrections, 333 S.C. 714,-511 S.E.2d 413 (Ct.Aép. 1999); Strother v. .Lexington County Recrthion
Comm'n, 332 S.C. 54, 504 S.E.2d 117 (1998); Veﬁneer Carolina’s, Inc. v. Wood/Chuck Chipper
Corp., 336 8.C. 53, 518 .E.2d 301 (1999).

Summary judgment is not abp‘ropriate where further inquiry into the facts of the case is
desirable to clarify the application of the law; T upper v. Dorchester County, 326 S.C. 3 1‘8,'4'87"
S.E.2d 187 (1997). All ambiguities, conclusions, and inferences arisingv from the evidence must be
construed most strongly against the movant; Staubes v. City of Folly Beach, 331 S.C. 192, 500 S.E.2d
160 (Ct.App.l998)l Evén when there is no dispute as to evidentiary faéts, but only as fo the

* conclusions or inferences to be drawn from them, summary judgment should be denied.



D.  DIRECTED VERDICT RULE 50'
In ruling on motions for directed verdict or judgment notwithstanding the verdict, the trial
“court is required to view the eviderce and the inferences that reasonably can be drawn there from in
the light most favorable to the party opposing the motions. The trial court must deny the motions -
when the evidence yields more than one inference or its inference is in doubt; Steinke v. South

Carolina Dep 't of Labor, Licensing & Reg., 336.4 S.C. 373,386, 520 S.E.2d 142, 148 (1999). Ifthe

evidence as a whole is susceptible of more than one ;easonable inference, a jury issue is created and

the motion should have been denied; ‘v]inks. v. Richland C’oun_tyL 355 S.C. 341, 345, 585 S.E.2d 281,

283 (2003); Adams v. G.J. C}'eel & Sons, Inc., 320 SC 274,277,465 S.E.2d 84, 85(1995). In

deciding whether to grant or deny a directed verdict motion, the trial court is concerned only with the

existence or nonexistence of evidence; Pond Place Partners, Inc. v. Poole, 351 S.C. 1, 15, 567 S.E.2d

881, 888 (Ct. App. 2002).

IL PLAINTIFF’S RESPONSE TO THE DEFENDANT’S LEGAL ARGUMENT Tb
DISMISS BASED ON IQBAL-TWOMBLE PLEADING STANDARD IN FEDERAL
COURTS (DISTRICT) - SHOULD BE MOTE AS THIS MATTER HAS BEEN
REMANDED '

: The defendants request that this court dismiss the plaiﬁﬁff’ s third é.mended complaint®
because she sites nothing but 2 Jumble of conclusory allegation, recitations of legal elements, and
other legal conclusions, and it does not meet the minimum pleadingé requirements and must be

“dismissed under the Iqbal-Twombly pleading stanc_lérd.
Even' if this standard applied to the action currently before the court the plaintiff s allegations

are not “threadbare” they provide this courfand the defendants with the how, when and where of

each action and cause as well as context that lead to and caused injury and harm to her. See Fowler v.

! FRCP Rule 50(a) Reeves v Sanderson Plumbing Products, inc., Certiorari to the United States Court of Appeals for the Fifth
Circuit No. 99-536. Argued March 21, 2000--Decided June 12, 2000

- % Plaintiff in response to Judge Seymour’s Order on or about July 2012, filed an Amerided complaint that should

. supersede the complaint the defendants are making the request on. The plaintiff submitted the complaint along with -
a motion for reconsideration that has not been responded to at this time of this submission.
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UPMC Shadyside, 578 F.3d 203, 209-12(3d Cir. 2009); United States ex rel. Lusby v. Rblls-Royce
Corp., 570 F .3ci 849, 85355 (7™ Cir. 2009) (noting that “no complaint needs to rule out all possible
defenses.”); [t]he complaint names specific parts shipped on specific dates, and it relates details.of
payment.” In this instance, the coﬁrt wrote, “accusations are not vague.”

In Acc Myles v. A & L, 2009 U.S. Dist. ILEXIS 115638, at **7-8 .(W D.N.Y. 2009); plaintiff
does not state how oftén such comments were made, but glleges that he ‘repeatedly’ complained to'
management about the harassment, Although the compiajnt is not specific about fhe frequency of the
comments, sﬁch specificity is not.required at this stage of the litigation.

B Under the notice pleading practice established by Rule 8, plaintiff is not required to set forth
all facts on which he relies to support his claim.:.. Viewing the allegations in the light most favorable
to plaintiff, the court finds that the plaintiff has stated ‘a claim to felief that is plausible on its face.’

As the plaintiff had no intention of refiling in federal court an& her complaint was based on
the standard of pleading of the Stat; of South Carolina Rules of Civil Procedure (Rule 8(2)); “(2) A
short and plain statement of the facts showing that the pleader is entitled to relief.”

The plaintiff has provided the court with more than labels and conclusions, and a formulaic |

recitation of the elements of a cause of actions. In the original complaint filed in the Fifth Judicial

Court the defendants were gi\}en the exact information and were able to file an Answer on December -

o 2011.

The factual allegations has given this cbult and the state court enough faéfual information
that would bé enough fo raise a right to relief and is well above the speculative level on the
assumption that all of the allegations in the complaint are true (even if doubtful in fact).” As the
Fourfh Circuit has held, a plaintiff “must sufficiently allege facts to allow the Court to infer that 4ll

elements of each of his causes of action exist,” Jordan v. Alternative Res. Corp., 458 F.3d 332, 344~

45 (4th Cir. 2006).



IL PRO STANDARD OF REVIEW

Because pro se complaint “represent the work of an untutored hand requiring special
judicial solicitude,” courts must “construe pro se complaints liberally.” Baudeite v. City of
- Hampton, 775 F.2d 1274, 1277-1278 (4th Cir. 1985). Fourth Circuit precedent “expressefs] the
indisputable desrre that those lltloants with merltorlous claims should not be trlpped up in court
on technical nlce’nes » Id. at 1277-78 (citation omitted). See Swierkiewicz v. Sorema NA , the
Supreme Court reversed both the trial and appellate courts’ dismissal of ageand natlonal origin
discrimination complaints. 534 U.S. 506 (2002); “the Federal Rnles do not contain a heightened
pleading standard for enrployment discrlmination suits.” 'The Court made clear that requiring “greater A
specificity for particular claims” “must be obtained by the; process.of amending the Federal Rules, |
and not by judiciall interpretation.” Id. at 515 (quoting Lecttherman v. Tarrant County Narcotics
Inte]ll'gence & Coordintttion'Unit, 507U. S. 163; 1.68 (1995)). |

See Erickson-v. Pctrdus, 551 U.S. (2007) it 1s also vlrell established that ll[a] pro se litigant's |
pleatlings are to be construed liberally and held to a less stringent standard than formal pleadings
drafted by lawyers." Hall, 935 F.2d at 1110.

| In Smith v Smith, the South Carolina Court of Appeals ruled that Rule 8 of the SCRCP,

. provi‘des for liberal construction of the pleadings. Rule 8(f) requires courts to construe pleadings so
"as to do substantial justice to all parties." "To ensure substantial Jjustice to the parties, the pleadings
must be liberally»construed.“ Gaskins v. S. Farm Bureau Cas. Ins. Co’, 343 S.C. 666, 671, '54l SE.2d
269, 271 (Ct. App. 2000), aff'd as modified on other grounds, 354 S.C. 416, 581 S.E.2d 169 (2003).

To ensure substantlal justice to the parties, the pleadings must be liberally construed. Russell
v. City ofcozumbz_'a, 305 8.C. 86,406 SE2d 338 (1991). |

The United States Supreme Court ruled in Erickson v Pardus, et. al, 551 U. S. _ (2007),
Opinion 06',73 17, that speciﬁc facts are not necessary; the statement need only. .give the ‘defendantv
fair, notice of what the . . . claim is and the grounds upon which it rests... In acldition, When rnling on

| s - @
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a deféndant’s motion to dismiss, a judge must accept as @e all. of the factual allégationé contained in
the complamt Bell Atlantic Corp., supra, at - (slip op., at 8.9) (citing Swierkiewicz v. Sorema N.
A.,534U. S. 506, 508, n. 1(2002).

~ The Fourth Circuit’s departure in 2010, (Couram v SCDMYV, Rivers, Davis, et.al,) from the
liberal pleading standards set forth by Rule 8(2)(2) and was even more pronounced in that that the .
plaintiff, as she is currently.proceeding, pro se, from the litigation’s outset, without counsel. “A
document filed pro se is to be liberally construeci, Estelle, 429 U. S., at 106, and a pro se complaint,
however in artfully pleaded, must be held to less stringent standards thon formal pleadings drafted by
lawyers, ibid. (internal quotation marks omitted). Cf. Fed. Rule Civ.Proc. 8(f) (. All pleadings shall be
so construed as to do sobstantial justice). | |

VI. THE DEFENDANTS’ REQUEST TO DISMISS PLAINTIFF SCTCA CLAIMS FOR
FAILURE TO STATE A CAUSE OF ACTION SHOULD BE DENIED’

On or about November 29, 2011, the defendants were able to answer the plaintiff’s claims,
they were able to understand that the plaintiff was bringing causes of action against the defendants
under the SCTCA and responded accofd'mgly therefore they cannot come in at this stage and claim
failure tol state a cause of action. As their response or answer was extensive showing they cléariy
understood the plaintiff causes and there was no failure to state a cause of action under SCTCA for
gross negligence and or negligence and intentional infliction of emotional distross: o

The South Carolina Supreme Court ruled in Edward Mims v. Babcock Center, Inc., etal .
Opinion No. 27160 Filed August 15, 2012; to establish 1iobility ma nogligence action, the claimant
must show: (1) a duty of care owed by the defendant’t'o tho plaiﬁtiff; (2) bfeach of that duty; apd 3)

damages resulting from the breach; Bishop v. South Carolina Dep't ojMéntdl Health, 331 S.C. 79,

3 Tlus Court has repeatedly stated that the burden of establishing a limitation on hablhty or an exception to the waiver of
immunity is upon the governmental entity asserting it as an affirmative defense. , Steinke v. South Carolina Dep't of Labor,
Licensing and Regulation, 336 S.C. 373, 520 S.E.2d 142 (1999); Strange v. South Carolma Dep't of Highways and Pub. Transp.,
314 S.C. 427, 445 S.E.2d 439 (1994), Foster v. South Carolina Dep't of Highways and Pub Transp., 306 S.C. 519, 413 S.E.2d 31

(1992) | -
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88, 502 S.E2d78, 82 (1998). See Fai?e v. S.C. Dept. of Juvenile Ju's-tic.e, 350 S.C. 315,334, 566
S.E.2d 536, 546 (2002).*

The Tort Claims Act is "the exclnsive civil remedy available for any tort committed by a
- governmental entity, its empléyees, or its agents except as pnovided in§ 15-78—7_0(b);" S.C. Code
‘ Ann § 15-78-20(b) (Supp. 1999). Under ‘the Tort Claims Act, the governmental entity is liable for
| fprts "in the same manner and fo the same extent as a private individual under like circumstances,
subject to the limitations upon liability and damages, and exemptions from liability and -daﬁages, N
containéd hé_rein," S.C. Code Ann. § 15-78-40 (Supp. 1999). |
| S.C. Code Ann. § 15-?8-60(25) (2005):
| The plaintiff has made allegations of gross negligence the allegations are not vague or
incoherent. The plaintiff has identified each defendnnt and their roles in the injury done to her in
violation of their duty to thé plaintiff. Thg defendants were made of aware of the harassment and
abuse the plaintiff was enduring. The plaintiff went to Riveréi Davis, the Team leader, Autry,
Blankenship and ultimately’ Adams, Phelps nnd Walker; the plaintiff e-mailed the defendants,
verbally told them of the harassment and hostility,. and sent grievances to the defendants who
.continued to fail to act 'which‘ they had a duty towards the plaintiff.

They action were not within the sco‘pe' of their employment as the rules and obligation are
cleaﬂy outlined as to the proper course — via state and fe_deral law; anc_l__the_y failed in the'ir _dl_ity

towards the plaintiff.

4 (1) an essential purpose of the statute is to protect against a particular kind of harm; (2) the statute, either directly or
indirectly, imposes on a specific public officer a duty to guard against or not cause that harm; (3) the class of persons the statute
intends to protect is identifiable before the fact; (4) the plaintiff is a person within the protected class; (5) the public gfficer
knows or has reason to know the likelihood of harm to members of the class if he fails to do his duty; and (6) the officer is given
sufficient authority to act in the circumstances or he undertakes to act in the exercise of his office. A person, when bringing an
action against a governmental entity under the provisions of this chapter, shall name as a party defendant only the agency or
political subdivision for which the employee was acting and is not required-to name the employee individually, unless the agency
or political subdivision for which the employee was acting cannot be determined at the time the action is instituted.



South Carbiina bourts have recognized that “gross négligenée” is a relative tefm, generally’
meaning the “absence of care:‘that is necessary under the cifcumstances,” Hicks v. McCandlish, 221
S.C. 410, 415, 70 S.E.2d 629, 631 (1952). Gross negligence essentially involves an “intentional,
conscious failure to do something which it is incumbent upon one to do or the doing of a thing
intentionally that one ought not to do;’-’ Richardson v. Hambright, 296 S.C. 504, 506, 374 S.E.2d 296,
298 (1988). This degree of negligence connotes the failure to exercise even a slight degree of care.

Wilson v. Etheredge, 214 S.C. 396, 400, 52 S.E.2d 812, 814 (1949); See Anderson v. Ballenger, 166
5.C. 44,55, 164 S E. 313,317 (1932).

V. THE DEFENDANTS REQUEST TO DISMISS PLAITNIFF CLAIMS UNDER

- WORKER COMPENSATION AND OR COMMON LAW INTENTIONAL *

INFLICTION OF EMOTIONAL DISTRESS SHOULD BE DENIED

The intentional emotional distréss suffered and is being suffered by the plaintiff was not
accidental the plaintiff’s job was not stréssful and when she was removéd in or.about August 2008,
she was placed in a even less sfressful job writing ‘9’s on miscellaneous tickets and putting them in
piles, Davis denied her the more complex duties of working with the “A” tickets.

The defendants were aware of the pléintiff s need to not be walked up on and that she would

"have a reaction to someone sneaking up on her or if she did not hear their approach, Davis in her own
records spoke of hdyv she would do this very thir;g'to “catch” the plaintiff at somet}llin'g. .

The plaintiff wés given permission to move her computer so she would be able to see those |
coming in to see her and the defendants were rhadé aware of this as fhe pléjntiff had to gef
permission to move the equipment, the defendants were aware of the Aplain'tiff stress and anxiety as

g Rivers told her to apply for FMLA and once it was approved Davis along with Boland brought her in
to “explain” what she could and could not do. The emotional distress suffered by the plaintiff was
not accidental but deliberate. ' | |

Plaintiff was forcibly demoted into a job she did not wanf (data entry) -  down il} the. canteen

area, she was repeatedly harassed and called out of her name, she told the defendants of her aversion
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. to strong odors and was told to get a doctor’s report, she even told the defendants the harm to her

fingers if she was forced to do data entry all day to no avail.
She was fbrced from her job on Septerhber 9" and 10™ because of the abuse of Boland and
Davis condoned by Rivers as she told the plaintiff she “would do exactly what Davis was doing.
‘-The South Carolina Ceurt of Appeals in an Opinion 3815 - Edens v. Milliken & ~Con“z'pany -
A common law cause of ection will not be barred by the exclueivity provisions when the ernployer

manifests a deliberate intent to injure the employee. This exception is applicable to the intentional

\

infliction of emotional distress. In Stewart_ v. McLellan's Stores Co,, 194 S.C. 50,9 S.E.2d 35
(1940)], we recognized that an employee can maintain a common law action for the empleyer’s
intentional assault'and battery. We extend that rule to allow actions for the intentional infliction of
emotional distress.

Title 42 § 42-1- 160 "Injury" and "personal mjury“ defined:

(A) "Injury” and "persona.l injury" mean only injury by accident ansmg out of and in
the course of employment and shall not include a disease in any form, except when 1t
results nafurally and unavoidably from the accident and except such diseases as are
compensable under the provisions of Chapter 11 of this title. In construing this section,
an accident arising out of and in the course of employment includes employment of an
employee of a municipality outside the corporate limits of the municipality when the
employment was ordered by a duly authorized employee of the municipality.

- (B) Stress, mental injuries, and mental illness arising out of and in the course of
employment unaccompanied by physical i injury and resulting in mental illness or -
injury are not considered a personal injury unless the employee establishes, by a
preponderance of the evidence: :

(1) that the employees employment conditions causing the stress, mental injury, or
mental illness wefe extraordinary and unusual in comparison to the normal conditions
of the particular employment; and (2) the medical causation between the stress, mental
injury, or mental illness, and the stressful employment conditions by medical evidence.

(D)- Stress, mental 1nJurles ‘and mental illness alleged to have been- aggravated by a
work—related physical injury may not be found compensable. - .

) The word "accident" as used i in this title must not be construed to mean a series of
events in employment, of a similar or like nature, occurring regularly, continuously, or
_at frequent intervals in the course of such employment, over extended periods of time.
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‘Any injury or disease at&ibutagle to éuéh causes must 1;e compenéable only if
culminating in a compensable repetitive trauma injury pursuant to Section 42-1-172 or
an occupational disease pursuant to the provisions of Chapter 11 of this title.
VL COMMON LAWS CLAIMS - INDIVIDUAL CAPACITY v OFFICIAL (SAPACITiY
| _ The plaintiff is allowed to sue the defendants in their individual capacities; See Dickert
v. Metropolitan I;ife Ins., 311 S.C. 218, 428 S.E.2d 700 (1993) (co-employee may be held
individually liable for intentioﬁal tc;rt committed while acting within the scope of employment).
Headley v. Bacon, 828 F.2d 1272, ‘1_2_79-80. (8th Cir. 1987) (appiying féderal law in reversing \
district court's grant of summary judgment- to defendant officials sued in both official and personai
capacities under § 1983 following suit agé.inst city under Title VII and also noting that,,;'litigation
" involving officials in their official capacity does not preclude ;e-litigation in their peréonal
capacity"). |
InD j/rone Andrewé, v.J. M. Daw, 2_01 F.3d 521 (4th Cir. 2000) held that a government
emplo;ree in his official capacity is not in privity with himself in his 'individual capacity ..... See also
SC Supreme Court Opinion 4730 - Cricke‘; Cove Ventures, LLC v: Gilland.>
Plaintiff is not suing the defendants in their official capacity but in their individual capacity
for intentional _emotional distress, civil conspiracy and defamation because upon her understanding
these cléimscan_ﬁot be brought undér the SCTCA. Therefore, she is suing the‘defenda'nts. in th_eir
indivi_dual capacity for deliberatély and reckléssly creaﬁng and maintaining an environment that |
allowed for the physical, psychélogical abuse of the plajntiff, that lead to a break down there actions
" were so extréme» and outrageous that it exceeded all bounds of de(;ency' i‘nﬂict'ion bf errllotionaI
distress; therev_ actions were reckless to the extent it disregarded thé safety and health of the pl'aintiff
and'other employees they were duty bound to protect according to poliéy; there actions has cause

severe and permanent physical and psychological injury and damage to the plaintiff to include weight

> The defendants quote Will v Mich. Dep’t of State Police 491 US 58, 71, 109 S.Ct 2304 (1989 et al., this case deals
with §1983; the plaintiff is not suing the defendants in federal court but under the common laws of South Carolina
and or SCTCA
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gain, other medical issues to include depression severe enough to cause the plaintiff to take two to

three days off per doctors orders from work to cope.

VI. THE DEFENDANTS’ REQUEST FOR DISMISSAL OF PLAINTIFF’S CIVIL
CONSPIRACY CLAIMS SHOULD BE DENIED

A cvIL CONSPIRACY

It is pro se plamtiff’ s understanding that whether an employee is acting within the scope of
his or her employment is ordinarily a question that must be subrmtted ajury whenever reasonable
 minds may differ as to whether the defendants were'at a certain time involved entirely or partly’ in
the interest or performance of the SCDMV “an arm” of the State of South Carolina business. or
within the scope their employment or acting for their own personal interest.

In order to recover for civil conspiracy, the plaintiff must show a combination of two or more
persons Jomed together for the purpose of injuring him and causied him special damages McleIan V.
 Oconee Mem 'l Hosp:, 367 5.C. 559, 564 626 S.E.2d 884, 886 (2006) (citing Lawson v. S.C. Dept of
Corr., 340 S.C. 346, 352, 532 S.E.2d 259, 261 (2000)). Even an activity that is lawful may be
actionable if it is done in an unlawful manner. Sams v. Bhd. of Ry. & SS Clerks, Sumter Lodge No.
6193, 166 F. Supp. 49, 54 (EDS.C. 1956), aff d, 233 F.2d 263 (4" Cir. 1956). |

If the plaintiff can show by a scintilla of the evidence be it circumstantial or “[I]n order to
establish a consprracy, ev1dence direct or c1rcumstant1al must be produced from which-a party may
reasonably infer the joint assent of the minds of two or more parties to the prosecutlon of the
‘ unlawful enterprise.” Island Car Wash, Inc. v. Norris, 292 S.C. 595, 601,‘.358 S.E.2d 150, 153 (Ct.
App. 1987); accord Cowbm'h,.366 S.C. at 49, 619 S.E.2d at 453. Peoples Federdl; 358 S.C.‘ at 470,
'596SE2dat57 -

As long as sufficient facts are alleged to make out a prima facie civrl conspiracy clalm, the
plaintiff does not have to explain all of the details of the conspiracy in his complaint. Charles v. Tex.

Co.,192 S.C. 82, 5 S.E.2d 464, 472 (1939).
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Plaintiff believes and declares that the defendants conduct was ﬁ'ét within the scope‘of their
official duties and that the qonduct constituted actual ﬁaud, actual malice‘a..ri‘d intent to harm. See S.C.
Code Ann § 15-78-70(b) (2005).

Plaintiff believes and declares that the defendants had personal motives and failed to conduct |
an investigation of plaintiff’s grievances as according to an email by Blankenship the plalntlff was to
at a level for dismissal therefore she could not file a grievance appérently meaning she had no duty to.
Iinvestigate. |

Plaintiff believes and declares that the defendants "met, schemed planned and consplred and

put together an agenda to purposely harm and cause her 1 1n]ury in order to facilitate a dismissal from . |
“her employer that she had a good relationship, plaintiff recelved satlsfactory evaluatlons to this day,

* arecommendation letter‘ from the Office of General Council, she does not have a record of lateness,
and if thoroﬁghly investiéated there is no record of abuse of eithe; sick leave or annual leave, in fact
i order to place the plaintiff on probation the defendants included annual leave that was always with-
their approval; plaintiff always followed the procedures for use of sick leave, she flever failed to call

in as required, never failed to complete sick leave forms.

Plaintiff did not use sick leave prior or before a holidaj; unless priqr approval was gained,
before or after Weekeﬁd, after-'pé‘y day, on one specific day, half days was used according to time
for doctor and or déﬁfél éppqinﬁnents, there was no excessive absenteeism, and to plaintiff
knowledge she never had a zeré balance of either sick or annual leave except once when she had to

- bemn coﬁﬁ{ Tn'orabout April 2008, plaintiff provided a doctors excuse as defrianded_Wherf there was
no true grounds to request a doctor excﬁse by Davis and or Rivers.®
‘ In fact, based on the defendants’ behavipr compared to a much youngér employee who had a

histg')ryrof leave abuse the plaintiff was written up without groun&s Javonna Davis was not at any

6 1 is important to note that when this false accusatxon was made the plaumff put in the request for smk leave on Monday of that
week Dav1s was out untﬂ that Thursday.
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,timé written up or place on any type of probafioh to plaintiff’s knowledge. Plaintiff W;CIS forcibly ‘
depﬁoted were J avonna Davis was promoted (plaintiff can provide the court with Javonna record and.
‘history of personnel actions); obtained from the defendants attorney. |

Plaintiff believes énd declares that the defendants conspire.ci aéainst her for personal reasons
 that constitute intentional acts outside the scope of their employment.’ See Pridgen v. Ward.

The plaintiff’s civﬂ coﬁ_spiracy claim is nof against SCDMYV but against the se{/en defendants.
1in their personal/individual capacities as 1s cleaﬂy declared in the original compliant and against
individual defendants who did not have thé power to terminate her employment. The plaintiff served
at the will of the State of South Carolina (SCDMYV). The defendants’ are not immune from suit by
- the plaintiff for civil conspiracy in their individual/personal capacities as is clearly seen in. .
Swicegood v Lott and the unpublished opinion in Anthony Calvin V-W'ard. etal -

Plaintiff believes and declares that the' defendants (Adams) were groésly negligent when she -
told the .plaintiff shé had to remain under Rivers éupervision after 1.:he Qctobef 2™ meeting, stoppmg
any promotional opﬁortunities within DMV and or transfer with in another area of DMV, in taking'
this.course Adams waé grossly negligent and not acting within the scope her employmer}t b_ecause? _
she violated the policies and procedures of the SCHAC, the EEOC as well as tﬁe policies and ‘
policies and prlocedur;:s‘of SCDMY as an “arm of the state.” |

Plaintiff believes and declares thgt the defendants (Rivers, Davis and Phelps) showed gross :
hegligence when they called the plaint_iff into an internal affairs investigation with the Karl McClary
Maﬁager/Director of Integrity and Accountability and letter insisted the plaintiff interview for a
position “facial recOghitio‘n” with the‘hiring authority and in the presénce of McClary.

Davis and Rhett was also grossly neglected when they called the plainfiff out aﬁd paraded her

among her co workers in a demeaning and self servicing manner to cause humiliation and

7 Opinion from the South Carolina Supreme Court - 4770 - Pridgen v.- Ward Heard October 7, 2010 — Filed December 22, 2010
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* embarrassment to the plaintiff the anger and demeaning explanation provided by Davis were personal

towards the plaintiff and Rhett did nothing to intervene as the senior SUpervisor.

The plaintiff believes and with information declares that the defendants were not acting in the

~ scope of their employment when they 1mp1emented or carried out their orchestrated conspiratorial
objective, and (3) they are not entitled to 1mmun1ty under the South Carolina Tort Claims Act. See
also Pridgen v. Wai'd.

| In-Son_th Carolina a tort of civil conspiracy has three elements: (1) a combination of two or

| »V more persons, (2) for the purpose of injuring the plaintiff, and (3) causing plaintiff special damage;

Vaught v. Waites, 300 S.C. 201, 208, 387 S.E.2d 91, 95 (Ct. App. 1989). See also Lee v. Chesterfield '

Gen. Hosp., Inc., 344 SE.2d 379 382 (S, C. Ct. App.:1986).

Contrary to what the defense wants this court to beheve based on Lawson the defendant did
not merely talk about terminating the plaintiff they orchestrate, consplred, had a meeting of the
mind and implemented a coordinated plan to cause harm to the plaintiff for their own personal gain,
“one strong reason is the comments of Phelps in her affidavit to the court, Adams striking out at the
plaintiff for coming to her for help, the plaintiff removal from her established job that pl.aced her. in
direct daily contact with Davis (the defendants were fully aware the plaintiff felt Davis disliked herv
and was interfering with her job via the broken conﬁdentiality of Boland). -

The defendants failed to conduct any type of progressive discipline when 1t came to the
'plamtlff there was no pattern of abuse to justify Dav1s allegatlons and the plalntlff even provrded
the doctor’s excuse Davis and Rivers wanted but because of their dislike for the plaintiff 1t made no
difference in their plans to get rid of the plaintiff. |

In or about November 2008, the defendants even went so far as to force the plaintiff into a
_]Ob that was demeamng and hurmhatmg to force her qulttm unfortunately plamtlff was a 49 year
old black woman in South Carolina and to obtain a _]Ob with the retirement and beneﬁts she had

would have been impossible, she could not transfer or be promoted per Adams and to try would have
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‘beéen humlhatlng and embarrassmg, she had just gotten out of bankruptcy in August 2008, she had
no choice but to accept the hum1llat10n or be back where she started in 2004,
The circumstantial evidence and direct evidence® provided or that will be provided by the

‘ plaintlff will ’clearly show a strong suggestion that there was a common plan not just a conyersation
among the defendants as the defense suggest; see the ruling by the South Carolina Supreme court
_Pﬁdgen v. Ward 'Oplmqn No. 4770, decided on December 22, 2010 and the unpublished opinion of
the Fourth Circuit Court Anthony v. Ward, (4th Cir. 2009), No. 07-1 932.

| The causal connection is that tlle plaintiff on October 2, '2'00,8, went to a scheduled meeting
with Adams the Director of SCDMV (Walker and Phelns); after complaining and explaining, to get
her pay baek and letting them know she was filing a complaint for harassment and a hostile work
environment. Adams after being assured by Walker that plaintiff did not have grounds to file to the

:EEOC ‘imr)n.edi_ately told the plaintiff that she could not be promoted or transferred; within that same
month a good emnloyee with no personnel issues and a satisfactory record with her emp_lo;/et ended
up with tv;o job ending reprimands and then told after being forced into data entry that one more
problem she would be terminated and only after the plaintiff told Autry and Blankenship that she

. filed to the EEOC (on or about October 29, 2012) did thing stop; all of this took placed betvsteen

Octol;er 2" to October 29“‘, 2008.

B.. SPECIAL DAMAGES
The plaintiff has alleged specil dafnages

1. Plaintiff alleged special damages in a letter sent to the defendants in or about
March 29, 2010, at the defendants’ request.

r2. Plaintiff alleged spec1al damages in her complaint filed to the Fifth Judicial
Court of Richland County, in or about October 21, 2011,

3. Plaintiff alleged special dé.mages in the amended"compléints,

8 Javonna Davis
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4; Plaintiff listed calculable sﬁecial damages of docked pay, cost of medication,

medical bills, consultation fees, costs for ink, stamps, paper, laptop computer,

the necessity of obtaining internet service, future medical cost related to her r10ht

hand as a result of working in data entry - the pain her fingers are more

pronounced, the stiffness more pain, and aggravanon of a pre- -existing condition

as applicable. : i

‘ If the court determine thafpleintiff did not adeduately allege special demages plajntiff ‘
respectfully as tl.lat she be allowed to amend her complaint pursuant to Rule 15. The defendants’

request that the court dismiss plaintiff’ s claims for failure t0 eliege special damages should be
_ denied.
C.  INTRACORPATE IMMUNITY DOCTRINE EXCEPTION:
| The South .Carolin'a Court of Appeels held that although"‘a eorpofaﬁon, asa legal person in
-contemplation of law, cannot consplre with itself,” “the agents of a cor pm ation are legally '
capable, as individuals, of conspiracy among themselves or with third partles,” Lee, 344 S.E. 2d
at 383.

. The Fourth Circuit has recognized “personal stake excepﬁon,” holding thaf (under
Virginia’s civil eonspiracy laev) “the intracorporate immunity doctrine does not apply where d
corperate officer hés an independent personal stake in achieving the co'rperatien's illegal objectives,”
ePlus Tech., Inc v. Aboud 313 F.3d 166,179 (4th Cir. 2002).

“The gravamen of the tort of civil conspiracy is the damage resulting to the plamtlff from an
overt act done pursuant to the co;hbiha’cion, not the agreem'ent or combination per se. Lee, 289 S.C. 6, -
344 SE.2d 379. “[A]ﬁ_ unlawful act is not a necessary ele_medt;_of the tort.” Id. at 11,_344 S.E.Zd at. . .
382. Because the quiddity of a civil conspiracy claim is the damage resulting to the plaintiff, the
damages alleged must go beyond the damages alleged in other causes of aetion. Va.ught v. Waites,
300 8.C. 201, 387 SE. 2d 91 (Ct App 1989)

The defendants ask that the court dismiss plaintiff’s clalms based on Lawson v SCDC There |

is no relationship or cerrelaﬁon between Lawson v SCDC ruling. Lawson sued the SCDC only which
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g)

h)

)

l)'

p)

September 11, plaintiff retuned to work and was docked two days pay even though
she called 1n both days, and used the sick leave for personal illness per the policies
and procedures of SCDMV and the State of South Carolina and excused by her
doctor,

Plaintiff in September after her return applied for and was granted FMLA,
effective in or about the first of October 2008, : A

In an effort to keep her job and get her pay back pléintiff went to the Director of
DMV, Adams, and told her Walker and Phelps what was happening, October 2, 2008.

Adams struck out and or retaliated against the plaintiff, directly after that meeting
the defendants planned and implement the policies and procedures to dismiss the
plaintiff from her employment

The first reprimand for unauthorlzed leave under Adams’ 51gnature leave from
September 9 and 10, Level 1

The second reprimand 'oarne'on or about October 9, 2008,

On or about late October early November 2008, plaintiff was brought before Karl
McClary, Director or Manager of Integrity and Accountability,

Directly after that meeting Rivers and'Pheipé eooh called the plaintiff to insisted -
she interview for a job. In attendance the hiring person and McClary (told plaintiff
this was a temporary posmon,

On or about mid.or late November 2008, plaintiff was called into a meeting with

‘Tosha Autry and Dottie Blankenship, where she was told she was forcibly being

transferred to data entry (a position plaintiff turned down several times) and was told
by Tosha Autry any other issues and she would be at Level III and will be dismissed

- thlS was last chance.

" Unlike Lawson v SCDC there was'no discussion to terminate the plaintiff the dots were all in

place for her dismissal all the defendants needed was to orchestrate one more infraction thus_forcibly

demoting the plaintiff. The defendants set the plaintiff up to be fired and all the defendants need was’

that one action for whoever and their conspiracy would be successfully done.

Plaintiff had been employed as a permanent emplojee since July of 2006, she gained

permanent status on or about July 16, 2008, at the time this accorded she had not been with DMV for

19 According to policy 3 reprimands would lead to dismissal and comes under Adéuns.signature

19

207



“nearly a decade.” fo date she has only been employed as permanent for about seven years. This
action was filed with the EEOC in 2008 pleintiff was 49 years of age.

To follow the logic of the defendants’ plaintiff could have gotten angry and quit when she
was forced into data entry — aplace she did‘not want to be or 5 demeaning job she never wanted to do
again but having Just come out of bankruptcy qulttmg a paying JOb with benefits Would not have been

a “bright” move for a 49 year old. See, leler v. At Corporation Nos. 00- 1277, 00-1928; Argued Jan
24, 2001 -- May 07, 2001; U.S. Supreme Court Ford Motor Co. v. EEOC, 458 U 219 (1982)

The plamtiff could have quit and filed this action but if she had qult she would not have
gotten unemployment and would have been back where she started in 2004, this time she would not
have been able to file bankruptcy. More importantly plamtiff at her age and race would never have’
found a position with the Beneﬁts she has with SCDMV. The plaintiff quitting would have made the -
| defendants happy but would have devastated the plaintiff, sure she would have sued for back and
front pay if she happened to have won this a_ction whenever, in the mean time she would have no car,
no house and no place to/live, Benefits, etc.

Plaintiff is suing seven defendants unlike Lawson and unlike Lawson she is suing ihe
defendants in their individual "' capacities. |

Therefore ’ihe defendants request thet her action be dismissed on the “precedent” in Lawson
elearly does not apply in the matter before this court and the défendant’s request to dismiss \should be
denied as without meri. |

The defendants were wholly involifed and dedicated in a personai endeavor they had a goal '
and that was to punished and gét rid of the plaintiff. Perhaps bécause she went to Adams as Phelps .

found hard to believe.

! Unpublished Opinion 4" Circuit, Calvin Anthony v Robert Ward , Charles Sheppard in their individual
capacities. Argued M'iy 12, 2009 Decided July 7, 2009 No 07- 1932 )
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The Fourth Circuit has recognized a "personal stake ex;:eption; " holding that (under

- Virginia's civil conspiracy law) "the iritracorporate immunity doctrine does not apply where a

corporate officer has an independent personal stake in achieving the corporation's illegal objectives,"

ePlus Tech., Inc. v. Aboud, 313 F.3d 166,\ 179 (4th Cir. 2002) (internal quotations omitted). See
Greenville Pl;b. Co. v. Daily Reflector, Inc,, 496 F.2d 391, 399 (4ﬂ1 Cir. 1974)

MecAndrew v. Lockheed Martin Corp., 206 F.3d 1031, 1036 (11th Cir. 2000) ("Simply plit, under the

doctrine, a corporation cannot conspire with its employees, and its emp_loyees, when acting in ‘the
'scope éf their employmlent, cannot conspire among thémselves."); (emphasis added); Garz@ v. City ofv
Omaha, 814 F.2d 553, 556 (8th Cir. 1987) (';Wﬁile it is true that a coféoration cannot conspire with
itself, an intracorporate cohspiracy may be established where individual defendants are also ﬁarned 4
and thé’se defendants act outside the scope of their employment for personal reasons. ")'.

The infrééorporate conspiracy doctrine in South Carolina draws its 6figiﬁs from Goble v. -
American Railway Express Co., where the- state Supreme Coﬁrt indicated that "in is impossible-avto
concéive; that a conspiracy between a corporation and its agents may be established_ by the act of such
agents alone,” 115 S.E. 900, 903 (S.C. 1923).

More recenﬂy, the South Carolina Court of Appeals held that although "a cofporation, asa
legal bersbn in contemplation of law, can_no"c conspire with itself," "the agents of a corporation are
legally capablé, as individuals, of 'éonspiracy among th;mselves or with third parties. " ee, 344
SE2d at 383, | )

The district court belowiﬁterpfetéd the éﬁéve caséé as distinguishing‘“bétween two types. of SR |
civil conspirgcies: §)) brincipal—agent conspiraéies and (2) conspiracies ,_b_étwee_q agentsofa
- corporation. Based on its reading éf South Carolina case 'lav-v,. ’fhe court cc;ncludéd that the
intracorpgfate conspiracy doctrine 1n Sbutﬁ Carolina only applies to princibal-age’nt conépiraci‘eé.

Because the facts of this case placed itv;'squarely within" the latter co_ritéxtj "Vt.he district court

concluded that an instruction on civil conspiracy was unwarrantgd. JJA 2071, . - -
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N,ol.'th.Carolina Court of Appeals éntertained only tWo cases even discussing infracorporate
‘immunity doctrine, and neither case contains such a holding. Defendant cites State éx rel. Cooper v.
Ridgeway Brands, Mfg., LLC at 799 and Lenzer v. Flaherty, 106 N.C. App. 496 (N.C._ Ct. App.
1992). F irst, Ridgeway Brands does not deal with a subsidiary and its parents, but rat};er a
corpor;;t@on and its agénts, :ofﬁcers aﬁd erﬁployees. Lenzer also did not involve a parent a-nd its

/

subsidiary. More importantly, in Lenzer, the Court of Appeals in 1992 stated their research discloses

no Norfi{ Carolina case in which the doctrine has been adopted as a defense to civil conspiracy. As

noted al%tgve, neither Ridgeway Brands nor Lenzer apply the doctrine as defendant clims the Court
should here. ~ - . |

The befendant cites thrée unpublished cases ﬁom the-Superior Court of North Carolina, two
from Wade Couhty anid one from Mecklenburg County. The first case, Garlock v. Hilliard, 2000
WL 33914616 (N.C. Super. 2000) again does not deal with the parent and its s‘ubsidiary corporation
but rather with a cérporation’s agents’ officers and employees. The next case, State ex rel. C’ooper
v, McC?ure, 2004 WL 2965983 (N.C. Super. 2004) recites the doctrine fbund'iﬁ Copperwéld Corp.
v. Independence Corp., 467 US 752, 75 8-759 (1984) holding that a corporation, its ‘subsidiaries,
officers and employees do not pr;;/ide a sufﬁcienf nunibér of actors to carry out an anti-tfust
conspiracy. The ]\/[éCZuré Court, however, found the doctrine did ndt é}.)ply} since the :acto,rs were

not in the same«consiﬂt_ing firm. The case before the Supreme Court dealt specifically with the

interpretation of the antitrust laws, nota common law con_spiracy action. Finally, the Defendant cites »

\

Maurer v. SlickEdit, fnc., 2005 WL 1412496 (N.C. Super. 2005). See Garlock v. Hilliara. N
'Again, no appellate court in North Carolina has considered the application of the doctrine of
" intracorporate immunity to a corporation and its subsidiary. And, there is no requirement that a

state court must follow a United States Supreme Court decision’s interpretation of federal antitrust

laws when the state is dealing with a common law right of action.:

\



The application of the doctrine to a corporation end its subsi'.diaryvignores their separate legal
existence. This conspiracy was alleged end could not exist without the conciuct of actors in each
corporation. The application of any immunity doctrine results in an injustice to these North
Carolina Plaintiffs and Class Members. Each wrongdoer should have to eccount to those they have
1nJured See Novotny v. Gr eatAmerzcan Federal Sav. & Loan Ass’n., 584 F.2d 1235 (3™ Cir. 1978)
vacated on other orounds 442 U.S. 366 (197 9) holdmg that the intracorporate doctrine should be
limited to anti-trust cases (leading precedent for minority view).

The doctrine also has been heavily criticized by a number of legal wri_ters. See Barry
Herwitz, A Fresh Look at a Stale Doctrine: How Public Policy and the T enets of Piercing the
Corporate Veil Dictate the Inapplicability of the Intracorporate Conspiracy Doctrine io the-Civil
Rights Arena, 3 NW JL. & Soc. Pol’y 131, footnote 15 (Winter 2008); and Kenneth P. Quinri, he
Intra-Enterpﬁse Conlspz'racy Dectﬁne.' Toward an Equitalile Approach, 33 DePaul L. Rev. 105,

| footnote 15 (Fall 1983). o

Further, courts have refused to say a corporaiion and its subsidiary are “one” and have
enforced the distinct etatus of each. Fora smattering of cases upholding a parent and its SLibsidiary
distinct siatus,’ see: F.W. Woolworth Co.v. Taxation and Revenue Dept., 458 U.S. 354 (1982) (as to
taxation)' United Paperworks ir T.P. Property Corp., 583 F 2d 3.3 (1‘“’t Cir. 1978) (as'to collect‘ive

bargaining agreement) Engel v. Telepr ompter Corp., 703 F.2d 127 134 (1% Cir. 1983) (as to
ownershlp of stock); In re Gibraltor Amusemenrs Ltd, 291 F.2d 22 (2nd Cir.) (as to separate
creditors in bankruptcy); CM Corp. v. Ober_er Dev. Co., 631 F.2d 536, 538 (7" Cir. 1980) (refusal to
impose liability on parent for breach of subsidiary); Stoehr v. American Honda Motor Co., 429 |
F.Supp.763, 766 (D. Neb. 1977) (service_on subsiciiary not service on parent); Zenith Radio Ci)rp.- .
Hazeltine Research, Ihc., 395 U.S. 100, 108-12 (1969) (judgmeiit age;inst wiiolly-owned subsidiary

not binding on parent).
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Two culprits scheming and taking m"bnéy that is not théirs should be required to respond in
daﬁlages for the injuries they each caused and are contihuing to cause.
IX. THE DEFENDANTS REQUEST TO DIéMISS THE PLAINTIFF’S DEFAMATION
CLAIMS SHOULD BE DENIED AS THE ACCUSATION ARE ON GOING
A Vexatious Litigant is accus"aﬁon unique to a pro'se,:person it implies the persbn is not
balanced mentally, who files a lawsﬁit wifh the knowledge that it has no legal basis, with its purpose

to bother, annoy, embarrass and cause legal expenses to the defendant. Vexatious litigation includes

-continuing a lawsuit after discovery of the facts shows it has absolutely no merit.

P

- Ee label of vexatious litigant denies the plro se access to the legal process, she is blacklisted, |
every coééﬁétutional righf the defendants enjoy would be denied the pro se litigaﬁt, such as due
process, mgkes him or her a pariah in the legal process, if the defendants won the accusation_ the

Thé‘::jjlaintiff was blacklisted by Adams v'vhich constit'uteé a permanenf and lifelong (see
§391(b) (4))—“;g‘overriment defamation. "Where a person's good name, reputation, honor, or integrity is
at stake as in the placed case she already suffers frorﬁ being blacklisted listed as a result of the
actions of _the defendants. -Plgintiff ha‘svno qreditability ét her place of empl§yment and the
defendants sought to SOlldlfy that in the legal system. |

: The deprivation of any ciyil r_ight for past conduct is punishment for such conduct.
DiSqualiﬁcation from the privilege of appearing in the courts has been imposed as punishment.

‘.'ACummingsl v. State of Missouri (1866) 71 U.S. 277,350."

'Ihe_}_plaint_ivff was called a vexatious litigant not because it was pertinent,v relevant or germane
to this action before the court buf 10 hui’t, injure, defame, to destroy a reputation,‘to make .it seem as if
thé plainﬁff was unbalanced in some way as a means to mislead, to win at all cost, even if it was a
blatant lie by an dfﬁcer of the Court.

The accusation was not pertinent, relevant or germane"to the issue before the court. The

~accusation was purely done to prevent the plaintiff from having access to the judicial system, a.
- ' I
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means to retaliate for the plaintiff filing of this legal action for knowing she could ﬁie in state couﬁ, ‘
for knowing she éould file a rhotion, to rerﬁé.in, for knowing she could prefect sefvice, for just being.
The law gives to all who take part in judicial proceedings, judge, attorpgy, counsel, printer, witness,
litigant, a right to speak and to write; subject only to one limitation, that what is said or written -
bears upon the subject of litigation, ;that is, are pertinent, 1'ele‘;ant, and germane thereto,

 The defendanté could shqw nor prove any set of facts, could prove no elements to make the
defamatory allegations. Plaintiff did nothing that _the_ South Carolina and Federal Rules of Procedure
did not allow. o |

In Texas C’ompany v. C.W. Brewer & Company, 180 S.C. 325, 185 S E.2d 623 (1936), the
Supreme Court established that pleadings, although they may constitute libel on their own, are
absolutely privilegéd if they are relevant and legitimately related to the issues and inquiry at -
trial. | | |

The Court later confirmed in:the casé of McKesson & Robbins v. Newsome, 206 S.C. 269, 33
S.E.2d 585 (1945), that pleadings, even if defamatory, are absolutely bri\}ileged. "Libelous or
defamatory statements in pleadings, when pertinent (;r material or relevant to real issues
involved, are privileged, that the pertinence or materiality or relévancy of such statements is for the
determination of the Court and nof a jury, and that iﬁ detenﬁining —_thié issué pleadings must be

liberally iﬁte_rp;eted and all doubt ;esolved in favor of relevancy." Id. at 275, 33 S.E.ZH rat 587.

The above authofity accords with the Restatefnent (Second) of Torts § 587 (1977), v;zhich
provides :A A pafty to a private litigation ... is absolutely p’rivifeged to publish defamatory matter’
conceming another in communications prelirninafy to a proposed judicial proceeding, or in the
institution of or during the course and as-a part of, a judicial proceeding in which he participates, if
the mafter has some relzixtior‘l to the proceeding.

- Defamatory matter contained in pleadings filed according to law in a court having

. jurisdiction, if relevant and pertinent to the issues in the case, is absolutely privileged; and it is
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immaterial that the allegations are false and malicious and are made under a cover and pretense of a
wrongful or groundless suit.... The weight of American authority is that the privilege is absolute
when, and only when, the matter tendered is pertinent or material or relevant.

IX. IF THIS COURT IS INCLINED TO RULE FOR DISMISSALTHE PLAINTIFF
REQUEST TO BE ALLOWED TO AMEND HER COMPLAINT TO CURE ANY
DEFECTS SUCH AS FAILURE TO STATE A CLAIM (SEE, STAN LABER V.
FRANCIS J. HARVEY, SECRETARY OF THE ARMY. NO. 04-2132. DECIDED 2006

Under the rules of SCRCP Rule 15, the plaintiff filed her original complaint on or about
October 21., 2011, in the Richland County Fifth Judicial Court; the defendants filed a Motion to
| Remove on or about November 21, 2011, and then their answer on or about Novemiber 29, 2011.

Amendments of pleadings are controlled by Rule 15, SCRCP, which provides in
pertinent part: 15(a). Amendments. A party may amend his pleading once as a
matter of course at any time before or within 30 days afier a responsive pleading is
served or, if the pleading is one to which no responsive pleading is required and the - -
action has not been placed upon the trial roster, he may so amend it at any time
within 30 days after-it is served. Otherwise a party may amend his pleading only by
leave of court or by written consent of the adverse party; and leave shall be freely
given when justice so requires and does not prejudice_any other party. (Emphasis
added). See Opinion 3915 - Parker v. Spartanburg Sanitary Sewer District;

Leave to amend pleadings pursuant to Rule 15, SCRCP, shall be liberally and
freely given when justice so requives and does not prejudice any other party.
Crestwood Golf Club, Inc. v. Potter, 328 S.C. 201, 493 S.E.2d 826 (1997); Pruitt v.
"Bowers, 330 S.C. 483, 499 S.E.2d 250 (Ct. App. 1998). The prejudice Rule 15
-envisions is a lack of notice that the new issue-is going to be tried, and a lack of

- opportunity to refute-it. Tanner v. Florence County Treasurer, 336 S.C. 552, 521
S.E.2d 153 (1999); Pruitt, 330 S.C. at 489, 499 S.E.2d at 253. This rule strongly
favors amendments and the court is encouraged to freely grant leave to amend.
Jarrellv. Seaboard Sys. R.R., 294 5.C. 183, 363 S.E.2d 398 (Ct. App. 1987).

‘A district court may not deny a motion to further amend simply because it has entered

judgment against the plaintiff - be it a judgment of dismissal, a summary judgment, or a judgment

after a trial on the merits (Rule 5). See, e.g., Foman, 371 U.S. at 182, &3 S.Ct. 227 (reversing district

'

. court's denial of motion to amend made after the district court entered judgment of dlsmlssal)
Charles Allen anht Arthur R. leler & Mary Kay Kane, Federal Practice &Procedure § 1488.

(2d ed.1990) (collecting cases) cf. Ostrzenski, 177F. 3d at 252-53 (4th Cir. 1999) (notmg that
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district court should net dismies a cemplaint with prejudice under Fed.R.Civ.P. 12(b)(6) \erthout first -
giving the plaintiff Iear/e to amend). -

Pursuant to Federal Rules of Civil Procedures (FRCP) and South Carolina Rules of Civil
‘ Procedure (SCRCP) Rule 15(a), the Court may grant leave to file an amended pleading: party may
amend his pleadmg only by leave of court or by written consent of the adverse party and leave shall |
be freely given when justice so requires and does not prejudice any other party. .

Ihe defendants have stated that the plaintiff’s compliant was a “jumble” of conclusory
ai_legations. Therefore, the plaintiff ask that she be allowed to_clarify trlis complaint further»pursAu'ant
‘to Rule 15, “leave to amend should be freel.y grven” there is ne prej udice to the defendants as there =
has not been a trial or discever conducted.

An amended complaint is submitted with this request to deny tlre defendants request to
dismiss the plaintiff complamt as the plaintiff has complied with the requlrements of Rule 8 and her »

complaint is not subject to dismissal.

~ Lexington, SC 29073
. 803 896-7509
grecouram@hotmail.com

Dated this 10® day of September 24 [z
- Lexington County, South Carolina
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
7 ’ ) IN THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
Glenda R. Couram, ) C/A No.: 2011-CP-40-07134
Plaintiff, - )
) SUPPLEMENT TO DEFENDANTS’
V. ) MOTION TO DISMISS PLAINTIFF’S
: )  THIRD AMENDED COMPLAINT AND.
Lula N. Davis, Shirley Rivers, Constance ) DEFENDANTS’ RESPONSE TO
“Connie” Rhett, Marcia Adams, Dottie ) PLAINTIFF’S FOURTH MOTION TO
Blankenship, Tosha Autry, Steven W. ) ~ AMEND COMPLAINT
Lake, and SC Department of Motor ) o
Vehicles, in their official and individual )
capacities, )
' )
Defendants. )

NOW COME Defendants Lula N. Davis, Shirley Rivers, Constance “Covnnie”'Rhett,
Mareia Adams, Dottie Blankenship, Tosha Autry, Steven W. Lake: a-nd Vthe Soﬁﬁ Carolina
Department of Motor Vehicles (“SCDMV”}, in their. ofﬁeial '__and individual caﬁacities
(hereih_after collectively the “Defendants”), by and through counsel, and eupplement their
Motion to Dismiss uﬁder S.C.R.CIv.P. 12(b)(6). As detailed below, Plaintiff' — who is appearing
pro se — has also filed a Fourth Motion to Amend her Complaint, to which Defen'dan.ts DOW

respond.

For the reasons set forth below, Defendants respectfully request that this Court GRANT
_the Defendants Motion to Dismiss Plamtlff”s Third Complaint and DENY Plaintifs Fourth

MOthIl to Amend her Complaint.

! Plaintiff has been an employee of SCDMV since October 2004, when she was hired as a
temporary employee. On June 19, 2006, Plaintiff became employed in a full-time position, and
remains employed at SCDMYV to this date.
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"PROCEDURAL BACKGROUND

Pléintiff originally filed this case on Oetober 25, 201_1, alleging the following causes of
»action: (1) a Title VII retaliation claim, (2) a claim for various violations of the South Carolina
Human Affairs Law, (3) a “free speech” claim 4under fhe U.S. Constitution, (4) an unspecified
claim for alleged violati'ons of Co/nétitutiorial rights under 42 U.S.C. § 1981(a), (5) a claim for
deprivation of rights under 4.2 U.S.C. § 1983, (6) an unspecified claim under the S.C. Tort
Claims Act, (7)_ claims for intentional and negligent infliction of emotional distress, (8) a civil »
conspiracy claim, e_nd (9) a claim for gross negiigenoe under the S.C. Tort Clairns A_ct.2

The case was removed to the U.S. District Court. Thereafter, the i)adies engaged in an
extensive motions practice, primarily addressing whether Plaintiff had brought federal causes of
action and whether the case shon.ld'be remanded to state court. |

On August 7, 2012, U S Magistrate Judge Pa1ge Gossett issued an Order granting
Plaintiff’s Third Motion to Amend her Cornplalnt which Plalntlff styled as her ° Amended

- Complaint in Complaince [sic] w1th Order” (hereinafter referenced as Plaintiff's “Third

\

Amended Complaint”).
On August 9, 2012, Defendants filed their Motion to Dismiss the Third Amended

Complaint in the U.S. District Court pursuant to FED R. C1v. P. 12(b)(6).

2 Plaintiff also filed an earlier federal lawsuit in Jénuary 2010 against many of the Vsame_ L

defendants and raising some of the same claims. The federal causes of action were dismissed
with prejudice on March 10, 2011, and Defendants’ motion under Rule 59(¢) was dismissed on
May 6, 2011. Couram v. South Carolina Dept. of Motor Vehicles, 2011 WL 891298 (D.S.C. -
March 10, 2011) and 2011 WL 1743264 (D.S.C. May 6,2011) (slip ops. attached). The federal
court declined to exercise jurisdiction over the two remaining state law claims — intentional
infliction of emotional distress and civil conspiracy — and dismissed them without prejudice.
Under 28 U.S.C. § 1367(d), the statute of limitations on these state law claims was tolled for 30
days following dismissal from federal court. Because Plaintiff did not file ‘her current complaint
until October 25, 2011, the emotional distress and civil conspiracy claims do not “relate back” to
her earlier complaint from 2010. Jinks v. Richland County, 538 U.S. 456, 123 8.Ct. 1667, 155

L.Ed.2d 631 (2003).



On Augusti’ll, 2012, the U.S. District Court remanded the entire case to this Court,
‘noting tha._f the Third Amended Complaint “does not contain any federal causes of action.” The
. ruling also “decline[d] to exercise supplemental jurisdiction over Plaintiff’s state law claims and
accordingly remand[ed] this action to state court.” (Order and Opinion of Chief U.S. District
Judge.Margaret B. Seymour). |

| On September 11,.2012, after the case had been remanded to state court, Plaintiff filed a
res'ponse. to the Defendants’ Motion to Dismiss in the U.S. District Court.' The response inciu_ded ‘
a Fourth Motion to Amend her Complaint and included Plaintiff s proposed Fourth Amendod
Complaint, | | | |

The Defendants’ Motion to Dismiss and Plaintiff’s Fourth Motion to Amend Complaint
have been set fof .hoafing in the Court of Common Pleas of Richland County on No;/embef 5,
2012. In order to conform to the Court Rules of South Carolina, this pleading (1) subplements
the Defendants’ originalA Motioﬁ to Dismiss, and (2) responds to Plaintiff’s Fourth Motion to

Amend her Complaint. »

- PLAINTIFE’S THIRD AMENDED COMPLAINT

In her Tﬂird Amended Complaint, Plaintiff describes her numerous complaints and
frustrations about the manner in which she was managed b_y (1) her sui)ervisors and immediate
.Chain of command. ~ Lula N. Davié, Shir‘léy: Iiivoré, and Constance "‘Connie”"Rhet’lt, 2 cu'rre‘nt}
and former SCDMV executive and Human Resources leadership — Marcia Adams, Dottie
Blankenship, Tosha Autry, Steven W. Lake, and (3) the agency itself. Plaintiff generally
complains about unépeciﬁed but allegedly “repeated acts of willful, reckless harassment, abuse,
threats by her fellow emoloyees, including supervisors.” (Third Ameno-ed Complaint, § 2). She

also variously alleges that all Defendants:

I
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e “intentionally or recklessly subjected the plaintiff to harassing conduct in dlrect
violation of the {South Carolina Tort Claims Act],”

o failed “to act with simple and ordinary care in their actions towards the plaintiff,”

e “intended to inflict emotional distress” on her,

e “took an active part in the further /sic/ of the conspiracy created and formed among
themselves a consplracy to defraud, cheat and otherwise harm Plaintiffs [sic] as set
forth in this complaint,” and : :

o “allowed defamation of the Plaintiff’s character and reputation, destroyed her
professionalism, caused the Plaintiff to live and work in fear of loss of
employment/livelihood, stress due to daily uncertainty of employment, allowed false
allegation [sic].”

(Third Amended Complaint, {{ 24, 32, 36, 42, 48). Although Plaintiff failed to point to any

specific instance or occurrence to support her allegations, she grouped her allegations under five

(5) separate causes of action:

- 1. Plaintiff's First Cause of Action did not state a cause of action, but instead simply
referenced the South Carolina Tort Claims Act (SCTCA).

2. Plaintiff’s. Second Cause of Action was entitled “Intentional/Negligent — Gross —
Willful, Reckless Infliction of Emotional Distress [sic].”

3. Plaintiffs Third Cause of Action also did not state a cause of action, but instead
attempted to “disclaim” the affirmative defense of Workers’ Compensation Act
_exclusivity to her claims for emotional distress.

4. Plaintiff’s Fourth Cause of Action was for Civil Conspiracy.

S. Plaintiff’s Fifth Cause of Action was for Defamation.

Each of these causes of action was stated against all Defendants. For the reasons set forth below,

each of Plaintiff’s claims must be dismissed with prejudice.



' 'PLA.IN"TIFF’S PROPOSED FOURTH AMENDED COI\'IPLAI&["

'In Plaintiff’s proposed Fourth Amended Complaint,‘Pla'intiffl names the same Defendants
as in her Third Amended Complaint, but mbre fulsomely describes the ways in which she
bel.ieves her supervisors and SCDMV leadefship mistreated her. Specifically, in her Fourth
Amended Complamt Plaintiff describes her dealings with her supervisors and SCDMV
leadership from the begmmng of her employment untll her transfer in November 2008.% (Fourth
Amended Complaint, §{ 24-77). Th_ereafter, she changed the manner in which she attempted to

state her causes of action as follows:

1. A “gross. neghgence” claim pursuant to the South Carolina Tort Claims Act (SCTCA)
as to all Defendants for conduct allegedly taking place on or before December 2008. -
(Fourth-Amended Complaint, 7 79-96). :

2. A claim styled as “Worker Compensation and/or Willful, Reckless Infliction of
Emotional Distress [sic]” agamst all Defendants. (Fourth Amended Complaint,
97-103). :

- 3. A claim for “Defamation” against all Defendants. (Fourth Amended Comﬁlaint, 19
104-109). : - '

4. A claim for Civil Conspiracy against all Defendants. (Fourth Amended Complaint,
99 110-119). _ '

‘Although Plaintiff has attempted to reform her causes of action in her Fourth Amended

: Complaint,‘ fof the reasons set fqrth below, each of Plaintiff’s claims fail to state a claim for

which relief can be granted, and must be dismissed with prejudice.

3 Plaintiff was actually reassigned, effective December 8, 2008, to another position in the
Information Management branch of the Driver Records section ‘under a new-supervisor, Gail
Allison. However, for purposes of this motion, whether the date of the move to her new position
was in November or December 2008 is of no consequence.
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LEGAL ARGUMENT
i

I. EVEN IF PLAINTIFF’S AMENDED COMPLAINT(S) RELATE BACK TO HER INITIAL FILING -
OF OCTOBER 25, 2011, ALL OF HER CLAIMS ARE BARRED BY THE STATUTE OF

LIMITATIONS UNDER S.C. CODE ANN. § 15-78-110.

Asan initial matter, the claims alleged by Plaintiff in either her Third or Fourth Amended
Complaints are subject to a two (2) year statute of limitations. Flateau v. Harfelsorz, 355 S.C.

197, 208 584 S.E.2d 413, 418-419 (S.C. App. 2003) (S.C. Tort Clairﬁs Act’s. two-year statute of

limitations governed common law causes of action for outrage, invasion of privacy, and civil -

conspiracy against individual state employees). This is because Plaintiff did not file a “verified

claim” under the provisions of S.C. Code Anm. § 15-78-80,- Wwhich requires, in pertinent part, as

follows:

(a) A verified claim for damages under this chapter, setting forth the circumstances which
brought about the loss, the extent of the loss, the time and place the loss occurred, the
names of all persons involved if known, and the amount of the loss sustained may be-
filed:

(1) in cases against the State. with the State Budget and Control Board. or with the
agency employing an emvlove¢ whose alleged act or omission gave rise to the claim;

(2) where the claim is against a political subdivision, with the political subdivision

employing an employee whose alleged act or omission gave rise to the claim;

”

(3) where the 1dent1ﬁcat1on of the proper.defendant is in doubt, w1th the Attorney
. General. : . .

(b) Each agency and political subdivision must demgnate an employee or office to accept .

the ﬁhng of the ¢laims.

(c) Flhng may be accomplished by receipt of certified mailing of the clalms or by
compliance with the provisions of law relatmg to service of process.

(d) The verified claim may be recejved by the Budget and Control Board or the °

‘appropriate agency or political subdivision. If filed. the claim must be received within
one vear after the loss was or should have been discovered.




() In all cases in which a claim is filed, the Budget and Control Board or political
subdivision has one hundred eighty days from the date of filing of the claim in which to
determine whether the claim should be allowed or disallowed. Failure to notify the
claimant of action upon the claim within one hundred eighty days from the date of filing
of the claim is considered a disallowance of the claim. ' ' ‘

(emphasis added). In the instant case, presuming the latest date of the alleged “loss” was on or
before December 8, 2008, Plaintiff would need ’t_o have filed her verified claim ﬁnder the S.C.

Tort Claims Act on or before December 8, 2009 to extend the statute of limitations for torts

brought against the Defendants from two to three years under S.C. Code Ann. § 15-78-110.

Plaintiff has not allegeel — and cannot allege — that she ﬁled‘a Veﬁﬁed claim with either
the South Carolina Budget & Contrel Be'ard and/or SCDMYV on or before December 8, 2009, or
-for that matter, at any time. Ner ié ﬁling a veriﬁed claim é mere formality,_ or othefwiee subject‘
to “substantiél compliance.” Indeed, Soﬁth Carolina’s courts have “repeatedly held strict
- compliance with the veriﬁed claim statute is mandatory.” Joubert v. South Cdrolz‘na Dept. of
Social Services, 341 SC 176, 189, 534 S.E.2d 1, 8 (S.C. App. 2000) (citations omitted).

Thus, under S.C. Code Ann. §»15-78-1 10, Plaintiff s claims are governed by a two-year
s‘;atﬁte of limitations. Because Plaintiff’s allegations are based on actions that purportedly
~occurred on or be'fore. December 8, 2008, and because she filed the current lawsuit on October

25, 2011, each of her claims must be dismissed with prejudice as un'tim_ely.4

\\\J\N\PJ%/K\”& ~
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* The two-year statute of limitations applies to the individual Defendants as well, regardless of
whether they acted within the scope of their official duty. Flateau,-355 S.C. at 208, 584 S.E.2d
at 418-419; Joubert, 341 S.C. at 184-185, 534 S.E.2d at 5. T
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II. PLAINTIFF’S SECOND CAUSE OF ACTION MUST BE DISMISSED FOR EMOTIONAL
DISTRESS BECAUSE IT IS BARRED UNDER THE DOCTRINE OF EXCLUSIVITY OF THE
WORKERS’ COMPENSATION ACT AS TO SCDMYV AND ALL INDIVIDUAL DEFENDANTS IN
THEIR “OFFICIAL” CAPACITY. :

Plainﬁff s claim for emotional distress, as was previously stated ip Couram v. South
Carolina Dept. ofMotor Vehicles, 2010 WL 6065084, at *3°(D.S.C. November 12, 2010) (slip
op. attached) is barred by the exclusmty prov151on of the South Carolina Workers
Compensation Act. See S.C.Code Ann. § 42—_'1—540 (making the Actthe exclusive remedy for
‘employees seeking damages for personal injuries arising out of and in the course of their
employment); Dickert v. Metropolitan Life Ins. Co., 428 S.E_.2d 700 (S.C. 1993) (holding that
intentional infliction of émoﬁonal distress,, assault and battery,‘ and mental ;créuma were covered
By the exclusive rem.ec-iy provisioﬁ.of the Workers' Compénsation Act). Further, the SCTCA
explicitly provides as an exception to the waiver of sovereign immunity that “[t]he governmental
enti;cy is not liable for a loss résulting from ... any claim covered by the South Carolina Workers'
Compeh'sation Aét.” S.C.Code Ann. § 15-78-60. Thus, under South Carolina law; Plaintiff’s

. exclusive remedy for damages against SCDMV fésulting from any alleged.intentional infliction |

of emotional distress is under the Workers' Comp?nsation Act. See S.C.Code Ann. § 42—-1-540.

éimilarly, to the extent that Plaintiff .seeks to sue the individﬁai Defendants in their
—“;}ﬁcial”' caiaacities for éfnotional distress, her claims are also barred. It is elemeﬁtafy that “a
suit against a state official in his or her official capacity is not a suit against the official but rather

_is-a suit against the official’s office ... [and] is no différént from a suit against the State itself.”

Will v. Mich. Dep't of State Police, 491 U.S. 58, 71, 109 S.Ct. 2304, 105_ L.Ed.2d 45 (1>989).

Because this claim cannot be bfought against SCDMV, it also cannot be brought against the

individual Defendants in their “official” capacities.
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L PLAanlFF’s DIEFAMAT’ION CLAIM MUST BE DISMISSED BECAUSE IT IS BARRED BY THE

APPLICABLE STATUTE OF LIMITATIONS, AND IT OTHERWISE FAILS TO STATE A CLAIM

UPON WHICH RELIEF CAN BE GRANTED.

As set forth in ner ptoposed Fourth Amended Conlplaint, .Plaintifvfs claim for defamation
does not set forth Speciﬁc statements that she bel'teves the Defendants made concerning her, or
' the persons to which the statements were allegedly made. Indeed, the only specific reference to
any spec1ﬁc statement was a reference made to her as a vexat1ous litigant” by the underswned
_ inthe pleadings in this case. ‘

As an initial matter, to the extent Plaintiff s defamation claim is based on acts occurred
prior to October 25, 2009, it is batred by the applicable two-year statute of limitations. S.C.
Code Ann. § 15-3-550 (establishing a two-year statute of limitations on defatnation claims).

Further, in order te prove defamation, the complaining party must show: (1) a false and
defamatory statement was made; (2) the nnprivileged statement was published to a third party; -
(3) the pubhsher was at fault; and (4) either the statement was actionable 1rrespect1ve of harm or '
the publication of the statement caused special harm. Fleming v. Rose, 350 S.C. 488, 494, 567 |
S.E.2d 857, 860 (2002) Plaintiff has failed in every respect to state these elements in her
Amended Cornplalnts For this reason alone her claim must be dlsmlssed

Fmally, o the extent Pla1nt1ff w1shes to file a defamation clatm based.on the Defendants’
referencmo her as a “vexatious litigant” in their pleadmgs before this Court South Carolina has
‘ lbng recognized that statements pleadings, even if defamatory, are absolutely privileged. Pond

Place Partners, Inc. v. Poole, 351 S.C. 1, 22-23, 567 S.E.2d 881, 892-893 (S.C. App. 2002).
While Defendants - t_htoug_h cqunsel _ have requested in pleadings that the Court admonish
Plaintiff for her hatassing and frivolous behavior, such a request ot statement cannot form the

basis of a defamation claim as a matter of law. » . SN



For thesé reasons, Plaintiff’s defamation claim must be dismissed with prejudice.

1V. PLAINTIFF’S CAUSE OF ACTION FOR CIVIL CONSPIRACY MUST BE DISMISSED BECAUSE
‘ IT IS BARRED UNDER THE INTRACORPORATE CONSPIRACY DOCTRINE, AND BECAUSE HER
CLAIM IS BARRED UNDER LAWSON V. SOUTH CAROLINA DEPT. OF CORRECTIONS.
Plaintiff’s claim for civil conspiracy is set forth at §§ 110-119 of the proposed Fourth |

Amended Complaint. In addition to-the fact that the claim is barred by the applicable statute of

limitations, this cause of action is also barred for the reasons set forth below, and must be

dismissed with prejudice. %) n,\@__‘ /,’j\/amb

A. PLAINTIFF’S FOURTH CAUSE OF ACTION MUST BE DISMISSED BECAUSE IT IS
BARRED UNDER THE INTRACORPORATE CONSPIRACY DOCTRINE.

Plaintiff brings her civil conspiracy claim against “all Defendants” — including SCDMV -
for allegedly conspiring to injure’her. As the South Carolina Supreme Court recently noted, it is -
well-settled that a corporation cannot conspire with itself, or when the alleged acts arise in the
nontext of a principal-agent relationship, because such acts do not involve separate entities.
MecMillan v. Oconee _Memor\ial Hosp., Inc., 367 S.C. 559, 564, 626 S.E.2d 884, »887 (2006).

P1a1nt1ff’s allegations arise in the context Off the principal-agent relationship. One of the

<D

* Defendants sued for civil conspiracy is SCDMV and each of the individual Defendants is being

sued because he or she is — or was — a supérvisor or official at SCDMV As stated in McMillan,

R v eladzans

A civil conspiracy cannot be found to exist when the acts alleged are those of employees
or directors, in their official capacity, conspiring with the corporation. As a result, we .
hold that no conspiracy can exist if the conduct challenged is a single act by a single
corporation acting exclusively through its own directors, officers, and employees, each -
actmg within the scope of his employment

25
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Dated this the 30™ day of October, 2012.
Respectfully submitted,

RICHARDSON PLOWDEN & ROBINSON, P.A.

Tt B Yhalq

‘ Eugerd H. Matthews
Post Office Drawer 7788
Columbia, South Carolina 29202
(803) 771-4400
Facsimile (803) 779-0016
E-mail: gmatthews@RichardsonPlowden.com

COUNSEL FOR DEFENDANTS LULA N. DAVIS,
SHIRLEY RIVERS, CONSTANCE “CONNIE”
RHETT, MARCIA ADAMS, DOTTIE BLANKENSHIP,
TOSHA AUTRY, STEVEN W. LAKE, AND SOUTH -
.CAROLINA DEPARTMENT OF MOTOR VEHICLES,
IN THEIR OFFICIAL AND INDIVIDUAL CAPACITIES
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STATE OF SOUTH CAROLINA ' ) IN THE COURT OF COMMON PLEAS
' ) IN THE FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND )
. Glenda R. Couram, ' C/A No.: 2011-CP-40-07134
Plaintiff,
CERTIFICATE OF SERVICE
V. '

_ Lula N. Davis, Shirley Rivers, Constance
“Connie” Rhett, Marcia Adams, Dottie
Blankenship, Tosha Autry, Steven W.
Lake, and SC Department of Motor
Vehicles, in their official and individual
capacities, '

. .

- Defendants.

I, the undersigned coﬁrisel for the Izefcndahts, do hereby certify that I have served a copy
of the SUPPLEMENT TO DEFEND;é{NT S’ MOTION TO DISMISS PLAINTIFF’S THIRD
AMENDED CQMPLAINT AND DEFENDANTS’ RESPONSE TO PLAINTIFF'S FOURTH
' MOTJON TO0 AMEND; C bMPLAJNT by causing a copy of the ‘same to be personally deposited in
the United States 'P_ostal Service ‘rna.il, first class postage prepaid, with the return address clearly
visible, addressed to the pro se Plaintiff as indicated below on thi&@ day of Octobe;, 2012:
Glenda Renee Couram

- 104 Macaw Lane
Lexington, SC 29073

AENNIFER L/ MYTES T
Legal Assistant to Eugene H. Matthews

October 30, 2012
Columbia, South Carolina.
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STATE OF SOUTH CAROLINA - "IN THE COURT OF COMMON PLEAS
» : IN THE FIFTH JUDICIAL CIRCUIT

-

COUNTY OF RICHLAND
, ) C/A No.: 2011-CP-40-07134
Glenda R. Couram ) C
Plaintiff =~ )
)
v ) MEMORANDUM FOR
) RECONSIDERATION
Marcia Adams, Steven W. Lake, Shirley )
Rivers, Lula N. Davis, Constance “Connie” )
Rhett, Dottie Blankenship, Tosha Autry, )
SC Department of Motor Vehicles, in their )
official and their individual capacities )
) _ .
Defendants ) JURY TRIAL DEMANDED
| )

| NOW COME pro se Plaintiff, Glenda Couram, hereby moves this court, under and
pursuant to SCRCP 59(e) and L'.Civ.R. 6.3, for Recqnsideratibn of Order signed by Judge Cﬁsey
Manning on Nov-embf‘ar 8,2012, clocked in by the C.lerk;of Court on or about November 15, '
2012, mailed'oir served on the Plaintiff on or about Novem{)er 16,_ 2012, received via mc;xil by
plaintiff on or about November 19, 2012 (Exhibit A) the Order granted the defendants' motions
* to dismiss with prejudice.
The/Fourth Circuiﬁ has held a motion to reconsider should be granted for iny thr'ée
reasoﬁé: (1) to follow an intervening.change in cohtrolling law; (2)'on account of new evidénce;
_ o‘r‘(é) to correct a c.lear' error of law or prevent manifest injustice; Hutchinson V. Staton, 994 F .2d
1076, 1081 (4th Cir. 1993).. |
The court has erred in failing to apply the correct controlling laws and statutes when it

comes to seeing justice done in this matter, has failed to review all evidence based on the face of

!
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| plaintiff’s complaint as requirle’d1 to include evidence already submitted via completion of
'dis'covery;v ‘to the court’s from the federal court, and plaintiff believe there is clear and glaring
erroré in this court’s decision making and humbly request the court timely and thoroughly review:
its previous findings in the interesﬁ of justice and reverse its ruling in favor of the plaintiff,
L | Factual and Background
This court originally scheduled the plaintiff’s claims after remand from federal court for »
the week of October 29, 2012. (The defendants’ attor_néy met with the judge outside the
presence of the pro se* and was graﬁted a continuance for good cause and had the court date
moved to sorﬁetime in January). |
The plaintiff submitted a response to remind the cpuﬁ that she had filed a response to the
defendants’ Motion to dismiss on ‘or about Sép_tember 10, 2012, the court when it signed the
Order never acknowledge the responsé;
Judge Barber scheduled the P}aintiff’ s Motion to Amend for November 5, 2012, but
, neglected to include fhé fact that the/defend,ant's would also pfesent their Motion to Dismiss on
that same day and it was not on the courf schedule, just the Motion to Amend,; plaintiff Objected '
to no avail.
In the meantime, t’he defendants served the plaintiff on or about October 30, 2012 a with
a supplement to their Motion té Disfnisg submitted on August 9, 2012 hat she received on or
~about November 2, 2012 that had for first time an affirmative defenses (1) challenging the thfee
statute of limitations with a contrived deife of December 8, 2008 to December 8, 2009 as the date

of injury by the defendants.

! The court is obligated to accept as true the well-pleaded factual allegations of the non moving party (plaintiff )
complaint, at this stage. See Ashcroft v. Igbal, 129 S. Ct. 1937, 1949-51 (2009). It’s as if the court has decided the
plaintiff is incapable of knowing fact from fiction and the defendants is the only ones who can tell truth

* (per Judge Barber assistance that was allowed for administrative purposes)
J

2 .
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The plaintiff objected twice to the defendants’ actions and informed the court she had not
had the required amount of fime to respond to the new first time defenses to the éupplement the
-defendants showed Judge Barber’s Order to Manning allowed the defendants to procede based
on that Order. The plaintiff timely objected twice, Judge Manning reﬁlsed to allow the plaintiff
to adequately spoke and present her case: |

While Judge Barber allowed—%he defendaﬁts a continuance for the jury roster he did not
the plaintiff prays give the defense ’attor'ney a license to ambush the plaintiff as shé saw 1t — thg A
plaintiff .has been in enough courts to know that what happen is not the norm.
I Reconsider order and reverse based on doculﬁented evidence that proves the

defendants presented misleading and submitted contrived information to the Court

(or as the Defendants says self-serving evidence)

EXHIBIT TWO

The' EEOC under the charce # 436-2009-00108N sent the charges and or clalms to
SCDMYV an “arm’ of the State of South Carolina and authorlzed via SC Code of Laws §15 78-70
et seq to accept the claims by SC Budget and Control Board. |

According to state and federal laws governing discrimination the plaintiff could not bring
© a private cause of action untll_ she :exhausted all of the administrative remedies dictated by
SCHAC* (EXHIBIT Four) and the EEOC and only after they complejced their investigation

would the plaintiff be given a Right to Sue letter by one of the agencievs giving her leave to

pursue her claims in court.

3 In the written charge and or claims sent to Adams by the EEOC was a copy of the charge, notice about settlement,
information.requiring a position, statement and request for document production. The defendants were also sent a
copy of the intake questionnaire.

* That exception allows a filing with the EEOC after 180 days if "the person aggrieved has initially mstltuted
proceedings with a State or local agency WITH AUTHORITY TO GRANT OR SEEK RELIEF-FROM SUCH -
PRACTICE . . ." See 447 U.S.807 100 S.Ct. 2486 65 L.Ed.2d 532 MOHASCO CORPORATION, Petitioner,v.

- Ralph H. SILVER No. 79-616. The EEOC sent the claims to SC HAC who sent it back because the contmumg
" violation box was check by the investigator Mark Delledonne of the EEOC

3
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The plaintiff originally filed her complaint in January '4.,. 2010 after the receipt of a Right
to Sue letter from the EECO dated October 14,2009. In that complaint the plaintiff filed
charges of agé discrimination under the ADEA, retaliation claims under Title VII —“retaliated
against -for engaging in a protected activity”, claims of a continuing hostile work Aenvironment,
harassment, failuré to promote, wage discri'mination (which Qas dropped), etc., (The plaintiff
" named SCDMV, Rivers, Davis and Rhett in their official and indiviaual capacities). |

Plaintiff’s fedéral claims were dismissed with prejudice by Order of Judge Matthew Perry
in or abdut Mérch 2bli (the defendant’s Motion for Reconsideration was ydenied on or about
May 2011). Judge Perry declined to exercise jurisdiction over plaintiff state pendant claims of
outrage (NIED/IED), civil conspiracy, etc., giving plaintiff permission to refile those claims in
State Court.

On or ébout October 25, 20115, well within the three year lstatute of limitations (See
Exhibit IV ~ US Secretary of State CERD Report #85) plaintiff refiled her state claims inthe
Richland Counfy Circuit Court of South Carolina.

| 85. ﬁublic accommodations céses and cases -alleging acts of discrimination
not covered by existing laws are received by Intake staff. Such complaints are
directed to the Community Relations staff for investigations and resolution.

The statute of limitations for filing complaints in this area is three years

~ after the discriminatory act occurred.
’ )
On or about November 21, 2011 the defendants removed the plaintiff ‘s complaint from

" State court to federal. Plaintiff timely filed a motion to remand on or about December 9, 2011.

> Tolled for 90 days; the verified claims, pre suit of discrimination charges was submitted to Marcia Adams
Executive Director of SCDMYV by Patricia Fuller with the EEOC on or about November 18, 2008. Who submitted
to their designee Eugene Matthews per Paige Stephens former Benefits Manager of SC DMV (See Exhibit III)
¢ (She named SCDMV, Adams, Walker, Autry, Rhett, Davis, Rivers and Blankenslup in their official and individual .
capacities).
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Judge Seymour on or about June 2012, responded to the Plaintiff Objections to the-
magistrates Report'and Recommendations instructing the pl‘ainti‘ff to remove all federal questions
from her pomplaint to effect remand.

Plaintiff filed the Motion to Reconsidgr on or about July 28, 2012, along with th.eA
amended complaint per Judge Seymour’s Order. Judge Seymour had not responded to the -
Motion to Reconsider when the Mégistrate on or about August 7, 2012, decided to accepted the
third amended complaint-that was no longer in motion. | | .

The defendants filed a Motipn to Dismiés on or aBout Aligust 9,2011. Plaintiff received
on or about August 11, 2012 and ﬁléd a response on or about Se.ptemb‘er 10, 2012.

In the mean while, the US Chief District Judge Margaret Seymour signed an Ordér of | |
re;ﬁand on or abdut August 20, 2012. (Any Orders of Magistrate Judge Gossett according to the
rules were nullified by the Order of Chief District Judge Seymour). The I"L'IIGS govefning fﬁe
~ actions of the magistrate judge read aé follows:

Pursuant to the provisions of Title 28, United States Code, Section 636(b)(1)(B), and Local
Rule 73.02(B)(2)(d), D.S.C., the magistrate is authorized to review all pretrial matters in
cases filed under Title 42, United States Code, Section 1983, and submit findings and
recommendations to the District Court. :

The plaintlit;f ﬁled a response fo the defendants Motion to Dismiss a-nd filed the second
amended complaint (to this court) on or about September 10, 2012.

As pro se the plaiﬁtiff was uhder theAunderstanding that the district court would remand
the file or transmi_‘é theAcaser back to.state court. Via a letter frorﬁ the defendants dated on or
- about September 11, 2012, she learned they tr_ansmit_ted the case back to this court.
| Plaintiff also completed éervice on all seven defendants;ﬁclﬁding filing claims to the

Attorney General to ensure service because up and until August o™ 2012 the defendants nor

their attorney acknowledged service.



The plaintiff’s complaint which list state and federal claims was not originally filed as
the court and defendants state on October 25, 2011, but on January 4, 2010 within the 90 days
allowed by Federal law (See Whitton v Freds, Inc.); which should mean that the plaintiff’s state
" claims would relate back tothe January 4, 2010, initial complaint, the court just declined to

exercise jurisdiction over the state claims §1367. It was refiled on October 25, 2012.

The plaintiff had until on or about November 13, 2011 to refile the state pendant claims
and state discrimination claims in State Court which she timely refiled on or about October 25,
2011. (See Exhibit II).
III.  Reconsider the action time frame or table

October 24,2008 Plaintiff filled out and signed the intake questionnaire,

November 3, 2008  Letter from EEOC Investigator stating they notified SCHAC and

_ . SCDMV
November 13, 2008 Plaintiff signed the charge forms and complaint
November 18, 2008 Adams sent the Notice of Charge and deadline date to respond
- and provide all documents requested due by December 19, 2008
- October 14,2009  Plaintiff was sent the right to sue letter :

January 4,2010 . Plaintiff filed charges in court within the 90 days
IV.  Reconsideration of lehgth'of employment

The plaintiff has never told this court or the district court that she has been with SCDMV
for “almost a decade” to her knowledge. In fact, the plaintiff was not an employee of SCDMV in -
2004 she was a‘temporéry employed with Temp-O, from 2004 to on or about July 2006.

In or about July 16, 2006 the plaintiff was hired as a permanent full time employee with
SCDMYV and at the time she filed her charges of discrimination the plaintiff had been employed

for about two years.” Making the plaintiff an employee for only two years when she filed this

action and currently a total of six years.

7 Plaintiff's current total length of employee is six (6) years.

6
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The plainti‘ff choose to keep her employment 1) because she needed to make a living, the
plaintiff is over 50 years of age quitting without another pqsition was not an option. Loss of
employment would have been loss of benefits, pénsion , 4.01k, etc.,

Plaintiff’s decision to remain employed does not and should not allow the court to
condone violation of plaintiff’s civil rights and give the defendants a license to break and violate
well eétablished laws because the plaintiff remained emplByéd. The plaintiff each day faces
humiliation and the knowledge that she will not amount to anything where before even though
she was denied promotions she at least had hope now there is none due to the actions of the
seven individual defehdant.s, just the necessity of making a living and the fear that oﬁce this
action is over she will either be forced to quit or be fired ® |
V. Reconsideration of Injui'y Date and Filing

One clear error that this court has made 1is accepting a made up date by the defendants to
mislead the court intoAblelieving the plaintiff’s suit begiﬁ in December 8, 2008 to December 8,
2009, their ever increasing efforts to deceive. (Exhibit IT) | |

Nowhere in the document submitted and obtained via discovery says this is the date of
injury - no‘whefe in any documents submitted by this plaintiff té either of the two courts does the
plaintiff allege these dates. ’

The court has erred by taking the defendants contrived dates as gospel instead of

reviewing the evidence before it and see it as true as is the standard set by the South Carolina

¥ When Judge Manning issued his Order the defendants gathered around the plaintiff work station and baswally
“high fived” each other that is how the plaintiff learned of the ruling.

? Thorough out this process the defendants have lead, apphed case law that has been ovexturned such Reeves v
Sanderson Pluinbing and for whatever reason court has taken whatever has been said or written by the defendants’
attorney has true which is not suppose to be how this works. Another case law that is being used is Lawson v SCDC
the case has no bearing on the complaint filed by the plaintiff and then there is Will v Michigan Police Department
The defense has also made it a point to inform both these courts of his service in Iraq. The actions should shock the
consciousness of this court and if it does not perhaps the Court of Appeal, SC Supreme Court or US Supreme Court.

7 , .



Supreme Cbuﬁ and the US Supreme Court These dates show up for the first time in the
Defendants’ supplement to ‘;heir motion to dismiss filed on or about October 30, 2012,
VI. Reconsider and ensure the Court is Applying the correct Standard of Review |
| It is well settled and understoo‘d that a SCRP Rule 59(e) motion for reconsideration is
appropriate when "the Court has patently misunderstooci a party, or has made a decision outside
the adversarial issues presented to the Court by the parties, ot hés made an error not of reasoning
but of apprehension. A further basis for a motion to reconsider would be a controlling or
significant change in the law or facts since the submission of the issue to the Court.” Bank of -
Waunakee v. Rochester Cheese Sales, Inc., 906 F.2d 1185, 1191 (7th Cir. 1990), (quoting 4bove
- the Bellt, Inc. v. Mel Bohannankooﬁng, Inc., 99 F.R.D. 99, 101 (E.D. Va. 1983)).
See Waunakee, 906 F.2d_at 1191-92 (quoting. Belmont v. Barb. 637, 641 (N.Y. Sup.
1869) (Cardozo, 1.)). Otherwise, ignoring properly preserved legal error timely brought to the
district court's attention after the entry of judgment would put the parties through the
unnecessary e;(pense and délay éf having to apbeal fhé case to get the error corrected. Divane v.
Krull Electric Co., 194 F.3d 845, 850 (7th Cir. 1999) (quo’;ing Moro v. Shell Qil Co., 91 iF .3d
872; 876 (7th Cir. 1996)). |
Plaintiff asserts this court's Order has been mi.sllead by the defendaﬁts causing it to
misapply laws they are to uphold. ?laiﬁtiff asks the court to make a thorough review of the
* defendants’ actions. To insure its Orders are not making erroneous assertions that incorrectly
reference plaintiff’s c.omplaint and supporting materialg, and which, in addition, makes assertions
that are the exact 6pposite of what pieiinfiff contends. Accordingly,A plaintiff seeks alternative
relief as follows: | |

A) Rescission of the Order granting defendants' Motion to Dismiss; or



B) Modification of the Or'der‘ granting defendants' Motion to Dismiss to the status of
"dismissed without prejudice”, together with a reasonable time for refiling of the
complaint; or , :

@) At a bare minimum, removal of language from the Order that goes far beyond that

* which is necessary for purposes of rendering a decision in thlS case, and/or Wthh
concerns issues that are not properly befo1e this court.
The court is obligated to accept as true the well-pleaded factual allegations of the pro se
plaintiff complaint, at this stage. See Ashcroft v. Igbal, 129 S. Ct. 1937, 1949-51 (2009).

In reviewing the coihpléiht, the court accepts all Wﬂell—pleaded allegations of the
complaint as true and construes the facts and reasonable inferences derived therefrom in the light
most favorable to the plaill_tiff. Venkatraman v. REI Systems, Inc., 417 F.3d 418, 420 (4th Cir.
2005).

VIL  Court Reconsider by reviewing the existing evidence, facts and new evidence and revoke
- its Order to dismiss and allow the plaintiff to per Rule 15 as the plaintiff’s action against

the Defendants is 10t Futile and there are clear issues of genuine material fact in place
for a jury §15-78-110 and the Statute of Limitations has not run on the plaintiff’s claims

Itis weH estlablished that requests to amend pursuant to Rule 15 of the SCRCP should be |
“freely given” and that if the granting of amending a complete would be futtile the réquest should
be denied. However, in thi_s matter before this court to disallow .the request to amend would be a
miscarriage of just.ice. The plaiqtiff claims does not fall wiﬂﬁn the two year statute of limitations'
" but the three year. |

Despite the courts determine in igs November.2012 Order t_he plaintiff motion is amend is
Vncl)t futile and based on éound law and legal premise — plaintiff \%/itfh'theAattention of SCHAC
AND the EEOC has ensure cbmpliance with §15-78-1 10.

A verified claim fqr démages isa claim that list the loss ;md how the loss occurred, what
caused the lpss, the extent of the loss, the time and place of the loss, the /names of all person

involved, if known and the amount of the loss.
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The EEOC ﬁled the loss with the SCDMV.10 - Executive Director Marcia Adams §15-78-
110(d) — October 29, 2008 (well within the year of loss) who filed with their required designee
stipulated by the Budoet and Control Board Richardson, Plowden and Roblnson Eugene H
MattheWS, Esq. §15-78-110(b)(c)

The law states that a person cannot file a priifate claim in court until SCHAC and the
EEOC is notified and allowed to investigate the claim and only after fhey issue a determination
can a employee bring action against the staté agency. .

Joubert v SC Dept of Social Services as case dealing with loss of licensing, efc., “There

“~

are two ways to assert damages against a state agency under our Tort Claims Act: 1) the filing of
a "veriﬁéd claimA" pursuant to § 15-78-80(a); or 2) the institution of an action against the
appropriate agency as happened here. See S.C. Code Ann. §§ 15-78-80(a) & 15-78-90(b)
(Supp. 1999). The Act defines a claim as "any written deménd ﬁgainst the State of South
Carolina or a political subdivision for money onlf, on account of loss, cﬁused by the tort of
any emploj'ee of the Stafe ora politic:il sqbdivision while acting within the scope of his
official duty." S:C. Code Ann. § 15-78-30(b) (Supp. 1999).”

“A twofold purpose.is ser’ved.by a r'equiremeht of this kind. First, the governmen_tal entity
is put on notice so that it can both conduct an investigation while the facts‘ are fresh and preserve
* the evidence. Cochran v. Cn.‘y of Sumter, 242 S.C. 382, 131 S.E.2d 153 (1963) overruled on
other grounds, McCall v. Batson, 285 S.C. 243, 329 S.E.2d 741 (1985). Second, a verification
serves to discourage the ﬁliﬂg of false claims beca;use a verification permits a prosecution for

" perjury if the claim is fraudulent.”"!

19 SCDMY is the plaintiff’s employer. The plaintiff also filed grievances (2) and she sent an e~mail to Dottle
Blankenslup of her intention to file an action of discrimination.

! InJones v. Calvert Group Ltd., 4th Cir., No. 07-1680, 1/05/09. The Fourth Circuit ruled that before an md1v1dua1
may file a lawsuit under Title VII or the ADEA, he or she is required to file (or cross-file) a charge of discrimination

10
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VIO. Plaintiff ask the Court to Reconsider its agl'eemexlt with the defendants as to the
December 8, 2008'% date of injury and beginning of statutory requirements to file a
claim
The plaintiff did not file a claim between December 8, 2008 and December 9, 2009

because she had already filed a claim on or about October 9, 2008 and verified it on Novembe'r"

13, 2008 and she sent those claims to the appropriate authorities per §15-78-70 et seq. (As stated

'previously the December 8, 2008 date must be related to the demotion to data enfry which
supports the plaintiff’s claim of reteliation).

X. flaintiff request the court reconsider its use of Flauteau
The two year statute of limitations does not apply to this matter before this court even.if 4

it did the defendants in this action are being sued in their indivielual capacities for’intentional

torts therefore there is a three year statute of limitations. |
Three year §15-3-530(5) an action for assault, battery, or any injury to the
person or rights of another, not arising on contract and not enumerated by law,

and those prov1ded for in Section 15-3-545;"

Except as to actions initiated under Section 15-3-545, all actions initiated
under Section 15-3-530(5) must be commenced within three years after the

with the EEOC. The charge is legally sufficient only if it describes with partlculanty the parties and the actions or
practices of which the individual is complaining. The scope of a plaintiff’s right to file a federal lawsuit is '
determined by the contents of that charge;that is, the lawsuit must be based upon the claims described in the charge,
or reasonably related to those described in the charge. Typically, a claim submitted to federal court will be dismissed
if the EEOC charge alleges one basis of discrimination, and the formal litigation alleges another, unrelated basis.

12 A5 the records will show the date provide by the defendants are the date the plainﬁi‘f was demoted to data entry
under Gail Allison who is supervised by Shirley Rivers

13 Except as to actions initiated undet Section 15-3-543, all actions initiated under Section 15-3-330(5) must be
commenced within three years after the person knew or by the exercise of reasonable diligence should have known
that he had a cause of action. In determining when a cause of action arose under section 15-3-530, we apply the
“discovery rule.” See Santee Portland Cement Co. v. Daniel Int’l Corp., 299 S.C. 269, 384 S.E.2d 693 (1989),
overruled on other grounds by Atlas Food.Sys. & Servs., Inc. v. Crane Nat’l Vendors Div., 319 S.C. 556, 462 S.E.2d
858 (1995). According to the discovery nule, the statute of limitations begins to run when a cause of action
reasonably ought to have been discovered. Hedgepath v. American Tel. & Tel. Co., 348 S.C. 340, 559 S.E.2d 327
(Ct. App. 2001); Bayle v. South Carolina Dep’t of Transp., 344 S.C. 115, 542 S.E.2d 736 (Ct. App. 2001). Under

+ this rule, a cause of action accrues for purposes of the statute of limitations when a plaintiff has notice that he might
have a remedy for a harm. Dean v. Ruscon Corp., 321 S:C. 360, 468 S.E.2d 645 (1996). The statute runs from the
date the injured party either knows or should have known by the exercise of reasonable diligence that a cause of
action arises from the wrongful conduct. Hedgepath, 348 S.C. at 355-36, 559 S.E.2d at 336, Young v. South

Carolina Dep’t of Corrections, 333 S.C. 714, 511 S.E.2d 413 (Ct. App. 1999).
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pérson knew or by the exercise of reasonable diligence should have known that
he had a cause of action.

X. Controlling case law governing liability in personal and individual capacities
1. Watr V. Fowlei et al Opinion No. 74606 Flled April 21, 1997

Hafe; v. Melo, 502 U.S. 21, 112 S.Ct. 358, 116 1L.Ed.2d 301 (1991) the United State Supreme _
Court held state officials sued in their individual capacities are "persons" for purposes of § 1983.
Accordingly, the trial judge erred in directing a verdict on the §1983 claim aoamst Deputy T
Fowler in his individual capacity.

3. AndreWs v. Daw, in his individual capacity, No. 98-6329. Argued: Dec. 1,1999 -- January
27, 2000 US Court of Appeals:

We disagree with the district court's decision and hold that a government
employee in his official capacity is not in privity with himself in his 1nd1v1dua1 capacxty
for purposes of res judicata.

The distinction between a suit against a government employee in his official

. capacity and a suit against that same official in his individual capacity is.readily apparent

¥ in this case. This Court affirmed the district court's dismissal of Andrews's first suit

against Daw in Daw's official capacity on Eleventh Amendment immunity grounds

- without addressing the issue of Daw's personal liability under § 1983. This disposition

- makes it clear that Daw merely served as a representative of the government when

- sued in his official capacity and did not represent “precisely the same legal right” as

he did when sued in his individual capacity. Accordingly, we hold that a government

official in his official capacity is net in privity with himself in his individual capacity for
purposes of res judicata.

See Headley v. Bacon, 828 F.2d 1272, 1279-80 (8th Cir.1987)

See Roy v. City of Augusta, 712 F.2d 1517,1521-22 (1st Cir.1983) (res judicata did not
* bar suit against individuals sued in their personal capacltles who appeared in earfier -
~actjon in their official capacities);

See Unimex, Inc. v. United States Dep't of Hous. & Urban Dev., 594 F.2d 1060, 1061 n. 3
(5th Cir.1979) (per curiam)

IIL.. In sum, we hold that a government employeevin his official capacity is not in .
. privity with himself in his individual capacity for purposes of res judicata, and, therefore,

the district court erred in dismissing Andrews's suit on that ground. Daws

XIi. Reconsider Lawson as a controllmg case in barring the Plaintiff’s civil consplracy
- Clmms -- controllmg case

12



1. See 4770 - Pr'idgeﬁ v. Ward decided December 22, 2012 --"A civil conspi;acy isa
combination of two or more persons joining for the purpose of injuring and causing special
damage to the plaintiff." McMillan v. Oconee Memorial Hosp., Inc., 367 S.C. 559, 564, 626
S.E.2d 884, 836 (2006); Cricket Cove Ventures, LLC v. Gilland, Op. No: 4730 (S.C. Ct. App.
Filed Aug. 25, 2010). "It is well-settled in South Carolina that tl}e tort of civil éonspiracy |
contains three elements: (1) a combinatio;l of two or more persons; (2) fo‘r the purpose of
injuring the plaintiff, (3) _capsing plaintiff speci4al damage." Cowburn v. Leventis, 366 S.C. 20,
49, 619 SE.2d 437, 453 (Ct. ‘App. 2005). "In order to establish a conspiracy, evidence, either
_ direct or circumstantial, must be prociuced from which a party may _reasonably infer the joiht
assent of the minds of two or more parties to the prosecution of the unlawful enterprise." Id.
2. -Anthony v Ward No. 07-1932. Unpublished. US Couﬁ of Appeals for the Fourth Circuit
LAWSON v SCDC is not the cont.rolling law in this acéion
Lawson is a whistleblower cause of action. The plaintiff was retaliated against for
engaging in protected ac_tivitﬂy which she was federally and stately allowed to do wifchout th;eat of
retaliation. -
_Unlike Lawson the plaintiff has pointed oufl provisions a_nd pqlié'ies that says an employee
cann_ét be retaliated against for engaging in a protected activity, thgt a person should not have to
* suffer humiliation, harassment and a hostile work envifonment, a person has 'a‘ >right to not have
her pay docked fortn.o reason except at'the whim of suﬁervisor and her supervisor, that a person -
should not be demoted and forced of her job, have employees destroy her career or opportunities
with her employer, be demoted, be‘denied promotion' due to her age, éspeoially when has written
grievances and followed all Vavenues but the people with the authority refused to act when they.

”

are obligated .by‘ law to act.
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" Unlike Lawson the plaintiff 'did file a report, grievances and charges.

Unlike Lawson the plaintiff did not hear to employees talking about dismissing her, she
heard, was written up and put in a position to be dismissed, the defendants used a legal process to
- obtain an illegal purpose, they signed docutnentg something two on the same line v;/ith a third
signature.

“A civil conspirady is a combination of two or more persons joining for the purpose of
injuring the plaintiff and caus'ing special damage to the piai_ntiff-.;- LaMotte v. Punch Line-éf
Columbia, Inc., 296 S.C. 66,370 S.E.2d 711, 713 (1988).' There are seven individually named
 defendants. .

- Unlike Lawson the plaintiff listed and alleged spécial damages.
Vaught v. Waites, 300 S.C. 201, 387 S.E.2d 91 (Ct.App.1989).
The defendants not merely have a discussion the pia.nned, conspired and implemented
- and only Stopped on December 8, when they were informed the plaintiff hﬁad filed to the EEOC.
The plaintiff’'s conspiracy allegations are Based, on actions of seven defendants: |
o actions that lead to her bging demoted to an agea area in the SCDMYV (data entry),
o her being blacklisted as a direct retaliafion of engaging in a prot'eCted activity

{

o her never héving the opportunity to move forward with the state which will
forever be a data entry operator with a four year degree,

o the defendants planned and implemented actions that conspired to harm the
plaintiff, ' :

o Placed documented evidence of their heir efforts to have the plaintiff dismissed in
the plaintiff’s personnel file ~ '

o they had the plaintiff pay docked two days for using sick leave, based on -
unfounded allegations of misusing leave,

o retaliated against the plaintiff when she engaged in a protected activity in
violation of well established state and federal law

14
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o the defendants began tﬁe process of placing two out of three unfounded
reprimands in the plaintiff personnel file — with one as Autry stated being her
dismissal from her employment.

The ultimate retaliatory act against the plaintiff occurred in a meeting with Tosha Autry -
Employee Relations Manager and Dottie Blankenship — Director of Human Resources in or
about December 2008"; were the plaintiff wés demoted toldata entry under the remaining oyerall
supervisor of Rivéfs as dictated by Adams and the immediate sﬁpervision of Gail Allison.

Autry told the plaintiff during this meeting that she was d_elﬁoted down to data entry and
if there was one more infraction she would be dismissed as this was her last warning ar}d the
third reprimand. .-

Where the time between the events is too great to establish causation based solely on
temporal prbximity, a plaintiff must present "other relevant evidence . . . to establisﬁ causation,"
such as "continuing retaliatory conduct qﬁd arﬁmus" in the intervening period. Lettieri v. Equant
Inc., 478 F.3d 640, 650 (4th Cir. 2007). |

ePlus Tech., Inc. v. Aboud, 313 F.3d 166, 179 (4th Cir. 2002) ("[T]he intracorporate
immunity doctrine does not apply Where a cofporate 'officer has an independent personal stake

in achieving the corporation's illggal objectives. (quc;ting Greenville Pub. Co. v. Daily
Reflector, Inc., 496 1/3 .2d 391, 399 (4th Cir. 1974))); A/[CAIIdI"é\-t’ v. Lockheed A/fartin Corp., 206
F.3d'1031, 1036 (11th Cir. 2000) ("Simply put, under the doctrine, a corporation éannot conspire
with its employees, and its employees, when acting in the sco;;e of their exﬁployment, cénnot

conspire among themsélves.") (emphasis added); Garza v. City of Omaha, 814 F.2d 553, 556

(8th Cir. 1987) ("While it is true that a corporation cannot conspire with itself, an

1 Plaintiff reported the forced demotion to the EEOC investigatory on or about December 2008.
15 7
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intracorporate conspiracy may be established where individual defendants are also named
and those defendants act outside the scope of their employment for personal reasons.").

Howe\./er, although a corporation cannot conspire with itself, "the agents of a corporation
are legally capable, as individuals, of conspiracy émong thems'elves‘or with third parties." Lee v.
' Chesterfield General Hosp., Inc., 289 S.C. 6, 14,'3-44 S.E.2d 379, 383 (Ct. App. 1986).

The Court went on to say that "Ah act ie within the seope of a servant's employrhent
where [it.is] feasohably necéssary to:aceomplish the purpose of his employment and in
| furtherance of the master'e business." Armstrong v. Food Lion, [nc., 371 8.C. 271, 276, 639
S.lE.2d 50, 52 (2006). "On the other hand, if the servant acts for soﬁe independent purpose of
his own, wholly disconnected witﬁ the ﬁlrtherar;ce of his master's busine‘ss, his conduct falls
outside the scope of his employment." Crittenden v. Yhompson—Walker Co., Inc., 288 S.C. 1'12,
116; 341 SE.2d 385, 387 (Ct. App. 1986). | |
XI[[ Reconsider plaintiff claims for negliéent and intentional infliction of emotional distress -

And exclusivity of the Workers Compensation Act — SCDMYV and individual named
| defendants as ‘ - -
S.C. Code Ann. § 42-1—540 (1985) (emphasis added). |

The Workers’ Compen_sation Act is the exclusive remedy against an employef for an
employee’s work-related éccident »/or injury. _Fuller v. Blanchard, Op. No. 3763 (S.C. Ct; App.
filed March 22, 2004) (Shearhouse Adv. Sh. No. 12 at 16); see also Strickland v. Gdllo»azcgz, 348
SC 644, 646, 560 SE.2d 44.8', 449 (Ct.. A-pp'.' 2002) (“In circumstanees in which the South
Carolin; Workers’ Compensation Act covers an employee’s work-related accide;lt, the Act

provides the exclusive remedy against the employer.”). The exclusivity provision of the Act

precludes an employee from maintaining a tort action against an employer where the employee
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sﬁstains a work-related injury. Tatum v. Medical Univ. of South Carolina, 346 S.C. 194, 552
SE2d 18.(2001). '

Fourth District Court of Appeal held in Kovatck v. California Casualty Management Co.,
65 Cal. App.4th 1256 (1998) that a plaintiff co_Lild state a élaim for intentional infliction of
emotional distress against his or her employer based on the harassment of the supervisor.

To establish a claim for negligerit infliction of emotional distress, a plaintiff must allege
that "(1) the defendant negligently engaged in conduct, (2) it was reasonably foreseeable that
such conduct would cause the plaintiff severe emotional distress, and (3) the conduct did in faét
cause the plaintiff severe emotionai distress." Gardner v.. Gardner, 334 N.C. 662, 665-66, 435
S.E.2d 324, 327 (1993) (citations omitted). |

In Edens v. Mi/likeh_& Company the South Carolina Supreme Court - the intentional tort
. eﬁcep;cion is created through a déliberate intent to inju're.; The exception to the exclusivity
provision is based l;pOfl the nature of the act that caused the injury—whether it waé intentional
or accidental. Only injuries cauéed by an “accident” are within the jurisdiction of the

2 &

Commission. Intentional infliction of emotional distréss .is not an “accident.” “[TThe employer
will not be heard to allege that the injL-lry was ‘accidental’ and therefore was Li_rlde_r the exclusive
i)rovisions of the W‘orkmen’s Compensation Apt, when he himself intentionally committed the
act.” 2A Larson, The Law of Workmen’s Compensation § 68-11 (1989). A common law céuse
of ac'tioi; wi'll not be barred by the exclusivity prQViSions when the employer manifests a
deliberate intent to injure the employee. _This exception is applicable to the intentional
infliction of emotional distress, In Stewart [v. McLellan’s Stores Co., 194 S.C. SVO, 9 S.E.2d 35

- (1940)], we recogn-ized_thaf an empi'oyee can maintain a common law action for the employer’s

intentional assault and battery. We extend that rule to allow actions for the intentional infliction
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of emotional distress. As this is the only type of tort which is involved in this case, we expréss no
)
opinioﬁ as to the application.of the exception to other intentional torts.

In Peay v. U.S. Silica Co., 313 S.C. 91, 437 S.E.2d 64 (1993), the South Carolina
Supreme Court inculcated: It is well settled that a common law cause of action is not barred
by section 42-1-540 if the employe;,r acted With a deliberate or specific intent to inj ure the
employee. See also 2A Larson’s Workmen’s Corﬂpensation Law § 68.10 (1993) (hereinafter
“Larson’s”). ... Giving the intentional injury exception to section 42-1-540 its most narrow
construction, we find that only those injuries inflicted by an employer who acts with-a delibérate
or specific intent to-injure are exeméteg_i froin the exclusive remedy of workers’
compensation coverage. Accord 2A Larson’s, § 68.13. Consequently, we decline to follow
XVL Réconsideration of plaintiff 'claims_for D,efamatiog

The plaintiff has brought charges of defamation that are written or oral communications
~ that injures a third person reputation. The defendants haé libeled and:slandéred the plaintiff
verbally and in Writing as the many documents and her own first Had testimony will show. Thé .
defendants has ruined the plaintiff reputation by accusing her o‘f abusing her leavé nof only with
her at well employ'e'r but with any future supervisors or directors as these accusations are in her
personnel file the accusation were fnade with malice and with the full intent to lead to the
dismissal of the plaintiff as abuse 6f leave is a dismissing for employment offense.

Adams has told third ;.)arti‘es that the plaintiff cannot be removed from thé supervision of-
Rivers. She fold the plaiﬁtiff in front of Lake and Phelps the plaintiff was under no _circurﬁstances
be removed from the supervision of Rivers after the plaintiff engaged in a protected activity on

October 6, 2008 and reported to her of the abuse, hostile work environment, harassment, etc.,
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‘she was enduring at the hands of the defendants to include having her pay docked for use of sick

- leave. .

Adams in this instance was acting with intentional and grdss negligence and outside the
scope of her employment when she violated clearly established federal and state rights of the
plaintiff not retali_ate against the plaintiff for engaging in a protected activity,.

XV. South Carolina Torts Claims Act (SCTCA)

The Tort Claims Act provides that the State, its agencies, polifical subdivisions, and other ‘
governmental entities are “liable for their torts én the same mannef and to the same extenf as
a private individual underlike circumstances,” subject to certain limitations and. exemptions
providedlin the Act. S.C.Code Ann § 15-78-40 (Supp.2003).

The plaintiff has named and has sued the defendants in their individual capacities and ‘

7 according the SC TCA the defendants are just as liable fo§ their intentional torts as the _plaintiff
and any private individual. | |

Thé defendant had no ‘more right to violate or take away the plaintiff civil rights than she
would if she had conspired, concealed and implemented a plan as the defendants did after

October 6, 2008. The defendants even went so far as to dock the plaintiff’s pay for legitimate-

- use of sick leave.

STATUTORY PROTECTIONS

Discrimination: An'employeé may not be discharged (or discrirhinated against) in
retaliation for opposing an unlaWﬁJI discriminatory practice. Nor mayr an employee be
~discharged (or discriminated against) in retaliation for making a charge, testifyiﬁg, assisting, or

participating in an investigation, proceeding, or hearing under the South Carolina Human Affairs -
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Law. The South Ca.roiina Human Affairs Law p'rohibits' discrimination on the basis of race, .
religion, color, sex, age, national origin, or disability. S.C. Code Ann. § 1-—13-80(F).

In Whitteh v. Fred's, Inc. 09-1265-- April 01, 2010 the Fourth Circuit reversed a grant of
summary judgment for the employer, concluding that the plairi_tiff had met the filing
requirements under South Carolina law. The employer contended that the plaintiff could not sue
under the S.outh.Caroli.na law becaus'e. she had never filed a Charge with SCHAC. The Fourth
Circuit rejected this reasoning, concluding that ﬁling an EEOC Charge that was forwarded to
SCHAC met this procedural requirement.

(D) Dismissal in this"casé is particularly unwarranted given that the statute of
limitations has not run at the time the plaintiff réﬁled her complaint in this court on or about
~ October 25, 2011; (2) the plaintiff did file a verified claim with SCHAC and the EEOC who
filed the charges or claim to Marcia Adams, Executive Director of SC DMV on or ;}bout October
28, 2008 (see exhibits), who submitted those claims to here designee the acting Attorney

Matthews;, (3) the plaintiff has sued each of the defendants under SCTCA Law for ihtentional

wrong doing as the act clearly state that state employees are liable for their intentional torts as

‘everyone else and the law allows personal suit against state employees who has acted outside the-

scope of their office; (4) discovery has been conducted and completed and this court has all of
the evidence submitted by the plaintiff that could allow a jury to rule in her favor; (é) Under
§1983 the plaintiff is not required to file a verified claim, file to SCHAC or the EEOC to bring
an action for monetary démages against each state defendant in their individual capaéities and
there is three year statute of limitations; (6) this action-is not being brought in federal court
therefore that defendanté can be sued in their individual capaciﬁes in state court for intentional

torts, gross negligence, civil conspiracy, intentional and negligent infliction of emotional distress
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as intentional torts are not covered under the exclusivity of the workers compensation act — it is

the exception — the act is for accident occurring in the course of employment it does not support

intentional actions to calm harm; (7) the defendants intentional or unintentionally provided this
court with wrong date‘s of offeﬁse‘and the dates of December 82 2008" to December 8, 2009
goes to prove .the retaliation continually suffered by the plainfiff until she was givén permission
Via'th'e Right to Sue letter to datedIOctober 14, 2009, and within 90 days tﬁe plaintiff brought suit
against the; SCDMYV and tﬁe individual defendants which she did in January 1, 2010 (See
Whitton v Freds, Inc.); (8) there is no statute of limitation on claims brought under §1983 and if
there was it would be three years not two via rulings of the US Supreme Court; (8) §lv5'—3-
550(5)(7) govern the stétute of limitations in this action before this court.

Under the SCTCA, an action must be commenced within two yeafsls, three years if a
verified claim or pre suit is filed of the incident giving rise to the cause of action. S.C. Code Ann.
§§ 15-78-100 and 15-78-110; Hackworth v. Greenville County aﬁd Greenville C\’ounzj{Sheri]j’ s
Department, 637 S.E.Zd 320, 322 (S.C. Ct. App. 2006).

In the plaintiff’s causes of action, she has clearly alleged the defendants actions were
“intentional, gross and mali_c_ious, etc.” and outside~ the scope of their'empldyment. The SCTCA
does not grant an employee “immunity from suit and liability if it is proved that the employee's
conduct was not within the scope of his Qrvof.ﬁciall duties or that it constituted actual fraud, actual

malice, intent to harm, or a crime involving moral turpitude.” S.C. Code Ann. § 15-78-70(b).

2

1 Plaintiff was forcibly demoted down to-data entry, she believes, on this date by Autry and Blankenship under the

supervision of Gail Allison who is superv1sed by Shirley Rivers therefore she as instructed by Adams remains under -

Rivers supervision.

The court should also note that the dates of December 8, 2008 to December 8. 2009 has never played a factor in
these proceedings, not in federal court were discovery was completed and not in this court until the defendants’
supplement to their Motion to Dismiss filed after defendants’ attorney spoke to Judge Barber outside the presence of
the plaintiff.

' If a plaintiff files a statutorily-definéd verified claim 1 within one year of the loss or injury, the

statute of limitations is extended to three years. See S.C. Code Ann. §§ 15-78-80, 15-78-110. There is no indication
in this case that the plaintiff filed a verified claim.
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In SLich a case, a government employee. can be hél_d persbnaily liable. Bgsed ui)on the
allega‘pioris in the complaint, the SCTCA statute of limitations would not apply to these claims.
The statute of limitations for a gross negligence claims is three years and theiefore the plaintiff
" claims would be timely. /d. § 15-3-530(5).

Based on the above information this court should reconsideration it’s Order to dismiss the
A. actions against Adams, Rivers, Walker, Rhett,' Davis, Autry and Blankenship all named
individually anci in their individually capacities). 17 |

The plaintiff has made al.legation of personal involvement that constituted the in’ientional ’
infliction of emotional distiess which is an act of a personal nature and not in the furtherance of
the employer’s business therefore the 'defendants can be held liable in their individual capacties.

The defendants further arguelthat they cannoi be held liable under a respondeat superior
theory on the § 1983 ciaims. The doctrine of respondeat siiperior generally is inapplicable -§1983
suits. Monell v. Department of Social Services, 436 U.S. 658, 694 (1978); Vinnedge v. Gibbs,
550 F.2d 926, 928:29 (4th Cir. 1977). | |

B However, the defenda;nts could potentially be held liable under a supervisory theory of -
" liability. The plaintiff must establish three elements to hold a_éupervisor liable for a
conétitutionél injury inflicted by a subordinilte: (1) the supervisor had ac’iual or constructive
knowledige that a subordinéte was engaged in conduct that posed “a pervasive a_nd(unreasonable
risk” of convstitutionai injury to people like the plaintiff: (2) the suplervis‘o_r’s response wzis )
inadequate as to constitute deliberate indifference or tacit authorization of the subordinate’s
conduct; and (3) there is an “afﬁrmativeicausal link” between the sﬁperviéor’s inaction and the
plaintiff’s constitutional injury. Shaw v. Stroud, 13 ¥.3d 791, 799 (4th Cir.), cert. ideniea’, 513

U.S. 813 (1994).

' The actions of the defendants should shock the consciousness of this court
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As discovery has been completed the plaintiff can show that t’hev“v-vere aware of their
acﬁons against her, and that they egch were complicit as participants for . . . failing to halt and
' correct such actions.” |

Given the above this court should reconsider it Order and revoke and instate the plaintiff
actions as the plaintiff’s pleading is sufficient to survive a motion to dismiss. See Bell Atlantic
Corp. v.. Twomjbly, 550 U.S. 544, 555 (2007) '(“Whjle a complaint attacked by a Rule '12'(b)(6)
motion to diémiés does ﬁot néed detailed factu.al allegations, [f]actuai allegations must be
enough to rais_e a right to relief above the speculative 1evel.”).

Héwever,' as the plaintiff is suing in state court .and the defendants in their individual
capacities they are liable and §1983 alIoWs them to be sued in thislcapacity..

- The Tort Claims Act provides that the State, its agencies, political subdivisions, and other
governmental entities_. are “liable fo;‘ their torts in the same manﬁer and to the same extent as
a pn'vaté individual under like circumstances,” subject to cex;taih limitations and exemptions
provided in the Act. S.C.Code Ann‘ § 15-78-40 (Supp.20043). Flateau, 355 S.C. at 204, 584
S.E.2d at 416, .' |

‘In ina_king its ruling the court did not take inﬁo account the documented evidence filed
with the court clearly tells the court the actual and ffue sequence of events prior‘to the filing of
this claim — nor did the court consider the fact that discovéry has been complete in this matter.
~and already submitted into evidence.

In tflle case of Will v. Michz‘gan Deparlmeﬁt of Smte Police, 491 U.S. 58 (1989), the
Supreme Couft analyzed the interplay between § 1983 and the Eleventh Amendment of the
Constitutiop aﬁd stated: |

Section 1983 - provides a federal forum to remedy many
deprivations of civil liberties, but it does not. provide a federal
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forum for litigants who seek a remedy against a State for alleged
deprivations of civil liberties. The Eleventh Amendment bars such
suits unless the State has waived its immunity (cites omitted) or
unless Congress has exercised its undoubted power under § 5 of
the Fourteenth Amendment to override that immunity.
Plaintiff is well aware she cannot sue the defendants in federal court in their official
capacities. She is suing the defendants in state court in their individual capacities. This matter

was remand from federal court.

~ : {
See Scheuer v. Rhodes, 416 U.S. 232, 237 (1974), overruled on other grounds,

See Davis v. Scherer, 468 U.S. 183 (1984). A plaintiff who seeks damages for violation
of constitutional or statutory rights may overcome the defendant official's qualified immunity
only by showing that those rights were clearly established at the time of the conduct at issue -

Harlow v. Fitzgerald, 457 U.S. 800 (1982),

. In concluéion, the plaintiff asks this court to revoke or repeal its Order dated on or about
November 15, 2012. That the court rule in her favor as there appears to be no defense fof the
defendants action given thé amount self servivng actions they have thus fair demonstrated. If the '
court does not rule in-the plaintiff favor on a directed verdict the plaintiff as that this mattér is
placed on the docket to be heard at the court earliest date as this matter is not or should not be
subject to dismissal. |

If the COLllrt does not see ﬁt to do the right tﬁe thing in the interest of justice plaintiff ask

this court to clarify its position for appeal purposes.
: ST Y

: (/04 Macaw Lane -
Lexington, SC 29073
803 896-7509 A
grecouram(@hotmail.com

‘Dated this 25" day of November 2012
Lexington County, South Carolina
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
- ) IN THE FIFTH JUDICIAL CIRCUIT
) .

COUNTY OF RICHLAND

Glenda R. Couram, C/A No.: 2011-CP-40-07134

Plaintiff,

DEFENDANTS’ RESPONSE TO
PLAINTIFF’S MOTION FOR
RECONSIDERATION UNDER RULE
59(e), S.C.R.C1v.P.

V.

)
)
)
)
)
S )
Lula N. Davis, Shirley Rivers, Constance )
“Connie” Rhett, Marcia Adams, Dottie )
Blankenship, Tosha Autry, Steven W. )
Lake, and SC Department of Motor )
" Vehicles, in their official and individual )

capacities, )

' )

)

Defendants.

On November 5, 2012, this;_Co_urt heard oral argumeﬁts and reviewed the briefs submitted
by parties concerning the Motion to Amend Complaint of Plaintiff Glenda R. Couram, and the
Motion to Dismiss of Defendants Lula N. Davis, Shirley Rivers, Constance “Cbnm'e” Rh_ett, :
Marcia Adams, Dofztie B_lankenship, Tosha Autry, Steven W. Lake and the South Carolina
Department of Mbtor‘ Vehicies (“SCDMV™), in thei: official and 'individual capacities ’
(hereinafter.colle.ctively the “Defendants™). Both motions were caiendar’ed to be heard during
the week of November 5, 2012 by Order of The Honorable James R. Barber, III, filed on Oétober

' \ . _ , _
- 16, 2012. (See Order, attached as Exhibit “A”).

On November 15, 2012, this Coﬁrt filed an order denying the Plaintiff’s Motion to
Amend Cémplaint, granting the Defendants’ ‘Motion to Dismiss, and dismissiﬁg the case with
prejudicé. |

On November 25, 2612, Plaintiff served a ‘_‘Memorandum for Recon_sideration” upon

counsel for Defendants under Rule 59(e), S.C.R.CIv.P. She generally faults the Court for erring
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“in failing to apply the correct controlling laws and statutes when it comes to seeing justice done

. in the matter...” (Plaintiff’s MOthl‘l P. 1).

For the reasons detailed below, this Court should DENY Plaintiff’s Motion for

. Reconsideration.

LEGAL ARGUMENT

Plaintiff is a pro se litigant and her pleadings are not- uniformly clear. In her most recent
| pleadidg — her Motion for Reconsideratien — she has included citations to legal authority that are
“relevant to her previously—dismissed federal ciaims and has engaged in ad hominem attacks
against opposmg 11t1gants and counsel Nevertheless, in a hght most favorable to her, it appears

to Defendants that Plam‘nff is ‘attempting to make the following arguments in her Motion for

Reconsideration:

1. Judge Barber scheduled the Plaintiff’s Motlon to Amend her Complamt for
hearing on November 5, 2012, but did not schedule Defendants’ Motion to

Dismiss. (Plamtlff’s Motion, p..2).

2. Plaintiff did not have proper notice of the statute of limitations defense that
Defendants raised at the hearing on November 5, 2012. (Plaintiff’s Motion, p. 2).

3. Judge Manning did not allow Plaintiff adequate time to present her case.
(Plaintiff’s Mot1on p. 3).

4. Defendants mislead the Court as to the proper date that Statute of leltatlons on
her claims began to run. (Plaintiff’s Motion, pp. 3).

5. . Plaintifs Charges of Discrimination filed with the EEOC and South Carolina
Human Affairs Commission (SCHAC) served as a “verified claim” under the
South Carolina Tort Claims Act. (Plaintiff’s Motion, pp. 9-10, 20).
: o \

6. ' The Court should use the three-year statute of limitations found at S.C. Code Ann.
§ 15-3-530(5) rather than the two-year statute of limitations period in the South
Carolina Tort Claims Act. (Plalntlft’ s Motion, pp. 11- 12).



7. Plaintiffs circumstances are different from the plaintiff’s circumstances in
Lawson v. South Carolina Dept. of Corrections, 340 S.C. 346, 532 S.E.2d 259
(2000), regarding her claim for civil conspiracy. (Plaintiff’s Motion, pp 13-16).

) {
8. The doctrine of workers compensation exclusivity does not bar Plaintiff from

bringing her claim for intentional infliction of emotional distress. (Plalntlffs
Motion, pp.-16-18). » )

9. Finally, “[i]f the court does not see fit to do the right [] thing in the interest of
justice plaintiff ask [sic] this court to clanfy its position for appeal purposes.”
(Plaintiff’s Motion, p- 24).

None of these arguments has any merit, as detailed below.

1. Regarding Judge Barber’s Order, Plaintiff is simply wrong. The Order was filed
on October 16, 2012, specifically states that both the Defendants’ Motion to
Dismiss and the Plaintiff’s Motion to Amend Complaint were scheduled to be

" heard during the week of November 5, 2012. (See Exhibit “A”).

2. As to notice regarding the Defendants’ statute of limitations defense, Plaintiff’s
allegation is again simply contrary to her own representations. Plaintiff actually
admitted receiving the Defendants’ supplementary memorandum prior to the
hearing. (Plaintiff’s Motion, p. 2). It is also undisputed that Defendants raised

~ the issue of limitations in their Motion to Dismiss filed in federal court in
September 2012, and even did so'as an affirmative defense in their Answer filed

in federal court on November 29, 2011.

3. Judge Manning meticulously allowed Plaintiff to speak at length at the hearing, as
the record of the hearing will reflect.

4. As to Plaintiff’s ailegations that Defendants misled the Court as to the proper date
that the Statute of Limitations on her claims began to run, Plaintiff appears to be .
confused on the concept of “discovery” as it relates to beginning of the limitations
period. According to Plaintiff’s own pleadings, the most recent date related to the
actions of which she complains is December 8, 2008. Nothing in her pleadings
indicates otherwise. Because she did not file her claim until October 2011, the
Statute of Limitations applicable to her claims expired prior to the
commencement of this lawsuit. :

5. For the reasons explained in Defendants’ earlier memoranda, and the plain text of
S.C. Code Ann. § 15-78-80, Plaintiff’s Charges of Discrimination filed with the
EEOC and South Carolina Human Affairs Commission (SCHAC) may not serve
as a-“verified claim” under the South Carolina Tort Claims Act (SCTCA), as this
Court has previously observed. .



6. . Because of Plaintiff’s failure to abide by the standards for “verified claims” under
the SCTCA, the two-year limitations period found at S.C. Code Ann. § 15-78-110
must apply to her claims for the reasons explained in Defendants’ earlier
memoranda, and pursuant to the plain text of the S.C. Code Ann. § 15-78-80, and
the ruling in Flateau v. Harrelson, 355 S.C. 197, 208 584 S.E.2d 413, 418-419

(S.C. App. 2003)."

7. Plaintiff misunderstands the relevance of the holding in Lawson v. South Carolina
Dept. of Corrections, 340 S.C. 346, 532 S.E.2d 259 (2000), to her civil conspiracy
claim. Simply put, the types of complaints made by Plaintiff — that her
supervisors and other SCDMV officials conspired to interfere with her
‘employment — are simply not cognizable. under the precedent established in
Lawson. This is especially in view of the fact that, unlike the employee in
Lawson, the Plaintiff has not been terminated..

8. In arguing that the doctrine of workers’ compensation exclusivity does not bar
Plaintiff from bringing her claim for intentional infliction of emotional distress,
Plaintiff simply ignores the South Carolina Supreme Court’s holding in Loges v.
Mack Trucks, Inc., 308 S.C. 134,137,417 S.E.2d 538, 540 (1992), and Dickert v.
Metropolitan Life Ins. Co., 311 S.C. 218, 428 S.E.2d 700 (1993), that intentional
infliction of emotional distress claims are covered by the exclusive remedy
provision of the Workers’ Compensation Act as to claims against SCDMV and
individual defendants.in their official capacities. :

9. With regard to Plaintiff’s contention that “[i]f the court does not see fit to do the
right [] thing in the interest of justice plaintiff ask [sic] this court to clarify its
position for appeal purposes,” Defendants observe that the Court has correctly = .
applied the appropriate standards of review to the pleadings in this case, and has

reached a clear, cogent, and just decision on the grounds that it has set forth.
There is, therefore, no occasion for the Court to further “clarify” its “position.”

For the reasons stated above, Plaintiff’s Motion for Reconsideration is without merit.
| Therefore, fhis Court shoulvd.lu)ENY the Pldintiff s motion and grant the Defendanfs_ such othéf
| ~ relief as the Court deents just and proper. -

Dated this the 3 day of December, 2012.

Respectfully submitted,



367 SC at 564, 626 S.E.2d at 887. For this reason alone, Plaintiff’s civil conspiracy claim must
be dismissed with prejudice. | |
B. PLA‘INTIF-F;S ALLI:GA%IONS FAIL TO STATE A -CIVI-L CONSPIRACY CLAIM UNDER- o
LAWSON V. SOUTH CAROLINA DEPT. OF CORRECTIONS.
As.a matter of law, Plamtlff ] alleoatlons do not state a cause of action for civil
conspiracy, especially in view of the fact that Plaintiff has remained an employee vof SCDMV,

‘and by her own account has been employed at SCDMV for nearly a decade. Lawson. v. South

D good T Temp®
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.Carolian Dept. ofCOrrections 340 S.C. 346 532 S.E.2d 259 (2000).

In Lawson an employee of the South Carolma Department of Corrections (SCDC) sued
two of his ;upervisors for a_llegedl}i'conspiring to terminate his employment. 340 S.C. at 349,
532 S.E.2d at 260. The South Carolina .S.upir’eme Court granted summary judgment on the claim, |
noting thét “[a]llegatioi;s based solely upon.two supervisors. discussing whether to terminate an

* at-will employee would not support a conspiracy cause of actiop.” 340 S.C. at 352, 532 S.E.2d at
: ‘ : ' 0. %(’QLJLKL

61262, ‘ W&meww :
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Similarly, the types of complaints made by Plaintiff - that her supervisors -and o%ﬁe{;&
SCDMV officials conspired to interfere with her employment — are simply not cognizable under
the precedent established in Lawson. For this reason alone, her civil conspiracy claim must be

- dismissed with prejudice.

CONCLUSION
Plaintiffs Amended Complaint has failed to state any. claim for which relief can be
granted. For the reasons set forth' above, Plaintiff’s Amended Complaint {[NEF Dkt. 6-0] must be
DISMISSED wi‘m prejudice, and this Court should grant the Defendants such other relief as the

Court deems just and proper.
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1 ‘ ' PROCEEDTINGS

2 THE COURT: All right. Number 31 is Couram versus
3 Davis; is that you, sir?
4 MR. MATTHEWS: Yes, sir. I'm-representing the
5 Defendants; Gene Matthews, Your Honor. The Plaintiff is
6 Glenda Couram, Your Honor.
7 This is a -- It comes here from or after a remand from
8 federal court.
9 ~ GLENDA COURAM: Excuse me, sir.
10 THE CQOURT: Yes, ma'am.
11 GLENDA COURAM: I'm the one who filed the Motion to
12 Amend.
13 THE COURT: Ma'am?
14 . GLENDA COURAM: I'm the one that filed the Motion to
15 Amend.
16 THE COURT: Okay. All right. Relax.
17 _ - GLENDA COURAM: So shouldn't I go first?
18 THE COURT: Just relax. Let me get the file.
19 (THE COURT REVIEWS DOCUMENTS FROM THE BENCH)
20 THE COURT: You're Ms. Couram?
21 GLENDA COURAM: Yes.
22 THE COURT: Okay. And it's your Motion to Amend?
23 : GLENDA COURAM: Yes, sir.
24 THE COURT: All right.
25 MR. MATTHEWS: And our Motion to Dismiss, Your Honor.

TRANSCRIPT PREPARED FOR GLENDA COURAM
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1 . THE COURT: Okay. _

2 > GLENDA COURAM: I object to that, sir, because that's
3 _

4 THE COURT: Just hold on a minute, please. Thank you.
5 (THE COURT REVIEWS DOCUMENTS)

6 THE COURT: And while we're sorting through that, who
7 else is here for whom? I don't'think I have anything else
8 here --—-

9‘ MR. MATTHEWS: These are -- these are my clients.

10 THE COURT: Okay. All right.

11 (THE COURT REVIEWS DOCUMENTS)

12 - THE COURT: All right. What I have on Number 31 is I
13 have a Motion to Amend that is listed on this docket, and
14 Mr. Matthews, you've indicated that you have a Motion to
15 Dismiss.

16 MR. MATTHEWS: Yes, sir.

17 THE COURT: All right.

18 MR. MATTHEWS: May I approaéh?

19 (DOCUMENTS ARE PASSED UP TO THE COURT)

20 | THE COURT: Yes, ma'am.

21 GLENDA COURAM: I object to the Motion to Dismiss
22 because ~--—- |
23 THE‘COURT: Ma'am?
24 GLENDA COURAM: I object —---

25 THE COURT: That's fine.

TRANSCRIPT PREPARED FOR GLENDA COURAM
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1 GLENDA COURAM: ~--- to the Motion to Dismiss.
2 fHE COURT: Let -- let me tell you how it's going‘to
3 work. You get a chanqe to say what you want to say and he
4 gets a chance to say what he wants to say, and then I'll
5 give you both a chance to say what you want to say in
6 regards to what each other has said, and then I'll make a
7 decision.
8 Now, what I have listed on my docket is the Motion to
9 Amend. Wefll hear that first.
10 MR. MATTHEWS: Very good, Your Honor.
11 THE COURT: All right.
12 MR. MATTHEWS: If I may approach, though?
13 - THE COURT: Yes, sir.
14 MR. MATTHEWS: Judge -- Judge Barber has issued this
15 order that ---
16 THE COURT: Okay. That's fine. That's fine.
17 MR. MATTHEWS: --- has brought us here today.
18 THE COURT: We'll take our time, we'll take our time.
19 Everybody is going to get a chance to say everything they
© 20 want to or need to.
21 : (THE COURT REVIEWS DOCUMENTS)
22 THE COURT: This matter is Defendants' Motion for
23 Continuance from the case being placed on the jury roster
24 until they

25 (THE COURT CONTINUES READING DOCUMENTS FROM BENCH)

TRANSCRIPT PREPARED FOR GLENDA COURAM
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THE COURT: So Judge Barber said to proceed with
hearing these motions, but in regards to what my ruling ié,
it's not set to be set {verbatim} until January.

MR. MATTHEWS: That's correct, Your Honor.

THE COURT: Okay. All right. So, 1is everybody ready?

MR. MATTHEWS: Yes, sir, Your Honor.

THE COURT: And this is your Motion to Amend?

GLENDA COURAM: Yes.

THE COURT: 1Is that correct, Ms. Couram?

GLENDA COURAM: Yes, sir.

THE COURT: All right.

GLENDA COURAM: Okay. Are we going to do the Motion
to Amend first?

THE COURT: Yes, ma'am.

GLENDA COURAM: Okay.

A Motion to Amend is controlled by Rule 15(a) of the
South Carolina Rules of Civil Procedure which prdvides -
which provides, in part, that a party may amend his
pleading only by -- only by leave of Coﬁrt or by written
consent of the adverse party, and leave shall be freely
given. And, of course, the Couram versus Davis case has
the controlling authority. The Defendants would not suffer
any prejudice because they have been aware of this action
since October 2008,

If -- I initially filed -- I'm sorry.

TRANSCRIPT PREPARED FOR GLENDA COURAM
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THE COURT: Relax.

GLENDA.COURAM: I'm a little bit nervous. Okay.

THE COURT: Relax.

GLENDA COURAM: I initially filed this action in 2010,
January of 2010, but it was in federal court and the
federal court dismissed and Judge Perry ruled on it and so
forth, and Judge Perry did not rule on mine because I had a
pending claim. He -~ he dismissed with prejudice --
without ptejudice, withHout prejudice.

THE COURT: All right.

GLENDA COURAM: Therefore, I was able to bring the
claim again in this Court, in the Richland County Court,
which I did on October 25th, on or about October'25th.

The Defendants moved the case to federal court. They
said that I had a federal question; and I wasn't allowed to
bring anything -- the federal question back again in
federal court according to Judge Perry's order.

Judge Seymour on -- on or about August 20th remanded
the case back to this Court because there was no longer any
federal question, so it was remanded back to this Court.

I filed a Motion to Amend because of the fact that
everything was based on federal —-- fedefal and civil
procedures and I wanted to amend to make sure T had
everything in that Complaint related to this Court and how

this Court rules and how this system works. So I filed the
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Amendéd Complaint which is the Third Amended Complaint, not
the Fourth Amended Complaint.

So, as I was saying, the -- the section of law that
controls that is Rule 15 which says that the Court can --
the Court is encouraged to be liberal about allowing
motions to amend.

Defendants -- The Defendants would not be prejudiced
by allowing this -- my Complaint to be amended because of
the fact that they were the ones who moved this to federal
court and they have been involved in this from the very
beginning, even from the time that it went to court in
January 2010 up until the time that it was remanded back to
this Court in August, and the same attorney has been
involved.

Also, the only way the Court -- a case should be
allowed to.be amended is if there is a reason for it,'such
as if there is any question of whether or not I can succeed
in this Court, an Amended Compla;nt should be allowed
according to the rules.

And as far as prejudice is concefned, the Court says
that a lack of notice that a new issue is going to be
tried, which is not the case in this matter, and a lack of
opportunity to refute, which is not a matter in this

consideration, and that's controlled by Parker versus

Spartanburg Sanitary Sewer District. ‘Do I need to give you
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the case number and all of that?

THE COURT: No, ma'am.

GLENDA COURAM: Okay.

And it goes on to say that -- the Court goes on to say
that the right to amend is so broad that leave to amend a
pleading should be -- should be denied only when the
amendment will prejudice the opposing party, which I have
stated would not happen in this case; and it is quoting --

the citing is Edwards versus the City of Goldsboro, and

that's in the Fourth Circuit Court, and Johnson versus

Oroweat Foods Company, and that is also in the Fourth

Circuit Court.

Also -- it's also the -- the only way this Court
should deny an amended complaint is if it's a futile
situation, which is not the case here because I have
provided the Court with a prima facie case which I also
provided with all my claims and my claims are not statute-
barred.

So, based on Rule 15(a) of the South Carolina Rules of

Civil Procedure and Foggie versus CSX Transportation, this

Court should allow me to be able to amend my Complaint.
THE COURT: All right. Thank you, ma'am.

Yes, sir, Mr. Matthews.
MR. MATTHEWS: Thank you, Your Honor. 1If I may

approach?

TRANSCRIPT PREPARED FOR GLENDA COURAM
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THE COURT: Yes, sir.

MR. MATTHEWS: I have a copy of our response. T think
you already have a copy.

THE COURT: You can just sit at the table, Ms. Couram.
Thank you.

MR. MATTHEWS: Your Honor, as a -- 71 think that Ms.
Couram ---

GLENDA COURAM: Sir?

MR. MATTHEWS: ——- was —--

THE COURT: Yes, ma'an.

GLENDA COURAM: I still would like to object to Mr.
Matthews going on with the Motion to Dismiss -- the
dismissal because ~--

THE CQURT: Let me -~ let me explain to both of you
how it's going to work. You made a Motion to Amend. I
listened to you. He needs to respond to that. I'm going
to allow him to make his Motion to Dismiss. You've got to
listen and then you can respond to it. Havé a seat. |

You may proceed.

MR. MATTHEWS: Thank you, Your Homor.

Ms. Couram, I think, is correct in going over some of
the procedural history of the case. Ms. Couram sued a
number of these Défendants under a number of a set of
claims, as she said, in January of 2010 in federal court,

although that case was dismissed in March of 2010 —- I'm
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sorry, 2011 -- by Judge Perry and then he declines to
exercise jurisdiction over. the pending state law claims.

The case -- the current case was filed in, as she
states, in October of 2011 and, as you know, that's 30 days
after the time she would have mutually have been permitted
to file under 28 U.s.cC. 1637. She re-filed in the circuit
court and that is an important issue, we think, as to our
statute of limitations argument,

The case that was filed in October of 2011 did include
a number of federal claims and we moved it into federal
court. There was an extensive motions practlce over
whether or not the case should be remanded. Ultimately,
the Court decided that the Amended Complaint that she had
filed removed federal causes of action and it was ripe to
be remanded to state court and, of course, that's the large
box you have sitting behind you.

While the case was still -- we had -- and then there'
is some more recent procedural history we think is also
important.

On August 7, 2012 is when what has been described in
the federal pleadings at least as the Third Amended
Complaint was granted. Her Motion to Amend was granted by
Judge Gossett.

A couple of days later we filed our Motion to Dismiss

on August 9.
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And on August 21, in response to that motion, Judge
Seymour was the one who said I'11 1ift this Complaint, I
don't think they are federal claims and I'm not going to
exercise jurisdiction over them and you're going back to
state court.

THE COURT: All right.

MR. MATTHEWS: And in the process of going back to
state court, on September 11, 2012, the Plaintiff filed a
Motion or a Response to our Motion to Dismiss in the
federal court which we have included in the -- or which has
been included, I think, in the state court pleadings. And
it is in that pleading where she brought a motion to or
what she called her Motion to Amend, and it included that
which she has styled as a Fourth Amended Complaint.

We argue that regardless of which Complaint you are
considering, whether it's the third one or the fourth one,
it should be dismissed.

And in the -- in the parlance of the Motion to Amend,
we think you should deny the motion because it is futile.
The primary reason is this, and with one factual exception,
that all of her Complaints, the factual nature of her
Complaints as you can see by her Fourth Amended Complaint,
occurred on or before December of 2008. The Complaint that
she filed in the current case was in October of 2011. The

Defendants argue they're state agencies or state employees
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and because she did not file a verified complaint under the
State Tort Claims Act which has a two-year statute of
limitations and, in this case, those -- the nature of that
Complaint is simply barred by operation of law. That, as
you well know, is the definition of futility. 1If you can't
recover from your Complaint, you shouldn't be allowed to
amend it even if your proposed Complaint -- and as we say
in our pleadings, the differences we see in the Third
Amended Complaint or the Fourth Amended Complaint -- there
are some differences. She has added some more factual
allegations. They occur almost entirely on or before
December of 2008. And she has attempted to state her
claims with -- with more precision. For instance, using
gross negligence from the State Tort Claims Act or -- and I
think trying to clarify defamation and some of the
conspiracy complaints or emotional distress. Al}l these are
torts, and under the operations of the State Tort Claims
Act, all are subject to the two-year statute of
limitatioens. And because of the timing, they are simply
barred.

There are other arguments that we've raised in our
Motion that we've handed to you. We would arqgue before we
left the State Tort Claims Act argument, we would just
point that under Joubert that this is not a substantial

compliance-type statute. Strict compliance is mandatory by
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the South Carolina Supreme Court under Joubert.

There are other complaints and other facets of the
Complaint that are barred by other means. For instance,
you know, the emotional distress claim is barred by the
Workers' Comp Statute as to the agency or the officials in
their official capacity.

The defamation claim has to be dismissed, of course,
as it has its own two-year statute of limitations.

But there's also an issue of -- and here's where
there's one -- there's one thing she's raised in her claim
that in the pleadings we refer to as a vexatious litigant.
Regardless of whether or not that's true, under Poole, of
course, you can't sue someone for defamation for something
that's in a court pleading. That's rather standard and is
an absolute privilege that applies to those types of
communications and, therefore, if that was her reason to
amend the Complaint, then she's barred by law under Poole.

The Civil Conspiracy Complaints we also think are
defective even as they're written under the one statute of
limitations issue. She has sued all the Defendants
1nclud1ng South Carolina Department of Motor Vehicles, and
the Intra-corporate Conspiracy Doctrine applies which means
she can't bring her Complaint and, of course, we discussed

that.

And also under Lawson versus South Carolina Department
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of Corrections the law is pretty clear. Her Complaint

primarily describes her disputes with many of her
supervisors who are with us today, and just some factual
background on that, according to our own Complaint.

She was employed, I believe, as a temp by SCDMV in
2004. She -- she became a —- She went into a full-time
position, I believe, in 2006 and she has been employed at
SCDMV ever since and continues to this day to be an
employee of SCDMV. |

She is —-- has complained in the past about treatment
that she believes she received at the hands of some of her
supervisors and SCDMV ,officials. She was transferred from
one office ih SCDMV to another in December of 2008 which
was the inspiration, I think, for many of -- for many of
her allegations.

Whether you style this as a Motion to Amend or a
Motion to Dismiss, we think the -- the outcome is the same.
If she is moving to amend her Complaint to what she has
styled as the Fburth Amended Complaint, as she states,
then, you know, one of the reasons you will not grant that
is futility.. The law of.futility arises here because the -
- all of the claims, each one of them, is now barred by the
statute of limitations. These events occurred in 2008 and
the Complaint was not filed until October of 2011.

THE COURT: All right.
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MR. MATTHEWS: Thank you.

THE COURT: Thank you, sir. Yes, ma’am.

GLENDA COURAM: And as I was trying to say, I object
to him going over the Motion to Dismiss because I did not
get an opportunity to -- I did not get their Motion to
Dismiss or their Supplemental Motion to Dismiss until
November 1st which I believe allows me -- should allow me
to at least 15 to 30 days to respond. So the -- and the
Motion to Dismiss was not before this Court today.

As far as futility is concerned, I did file a verified
claim. I filed it with the South Carolina Human Affairs
Commission and that was filed on November 13th, if I'm not
mistaken. And South Carolina Human Affairs Commission is
an agency that is allowed or given the authority by the
South Carolina Budget and Control Board to handle claims
against the State or against the South Carolina Department
of Motor Vehicles.

I also filed a Complaint -- the Complaint -- the
Complaint also with the EEOC. And the EEOC completed their
negotiations or investigation in or around -- well, I got
the right to sue letter on October 14th.

THE COURT: Of what year, ma'am?

GLENDA COURAM: Of 20009.

THE COURT: All right.

GLENDA COURAM: And the Defendants -- and I filed a
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Complaint in November or I signed the Complaint to make it
an official charge in November of 2008. And when T
checked, Mr. Matthews was the registered agent to accept
the claims against -~ that I filed against the South
Carolina Department of Motor Vehicles, as well as the fact
that Mr. Matthews was the one that did the investigation or
that was involved with the investigation with Mark Deladon
{phonetic} with the EEOC.

The -— and I -~ the rules state that under éection 78~
30 an agency means the individual office, agency or
department, which was the South Carolina Department of
Motor Vehicles. A claim means any written demand against
the State of South Carolina Oor a political subdivision for
monies only on account -- only on account of loss caused by
the tort of any employee of the State. That claim was
filed to the South Carolina Human Affairs Commission, and,
like I said before, which is authorized to accept these
claims and to investigate for the South Carolina Budget and
Control Board.

Also, a verified claim is --— it also -- the claim that
I filed told the Defendants the loss, the extent of the
loss, the time and place the loss occurred. It also named
all the persons involved and the amount of the loss which
for SCDMV, with the EEOC and I think because they have over

a thousand employees, almost 500,000, and with the South
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Carolina Torts Claims Act, it would be 300,000. So that's
—— that's -~ the Defendants know that.

Let's see. A verified claim may be feceived by a
Budget and Control Board or the appropriate agency or
political subdivision. TIf filed, the claim must be
received within one year. They received that claim within
one year. I had 90 days, according to the EEOC, to file
the Complaint in the court, which I complied with. That
was -- I was timely in filing thaf.

Also, it goes on to say that the Budget and Control
Board has 180 days to do an investigation,.which they did.
And the EEOC has 300 days -- well, to do -- well, I had 300
days to file to the EEOC, I mean. Anyway, that's not the
point.

And also, Section 15-78-100 ~- and I'm really not sure
if these apply but I'm going to give them out anyway --
except as provided for in Section 15-3-40, an action of
damages under this chapter may be instituted at any time
within two years after the loss was or should have been
discovered, provided that if the claim for damages was
filed and disallowed or rejected an action for damages
filed in this chapter based upon the same occurrence as the
claim, there's a three-year statute of limitations.

Also, in -- because I filed a verified claim, that

extended me to three years. And my three years -- and that
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three years did not end until around November 18th or the
13th, which means I was well within when T filed a
Complaint on October 25th of this year -- of last year.

Also, it goes on to state that as far as the common
law claims are concerned, Mr. Matthews said that there was
a two-year statute of limitations, and from what I
understand that is not true. Section 15-3-530 says that
there is a three-year statute of limitations ---

THE COURT: He was referring to a two-year statute in
connection with suing a state agency, I believe.

GLENDA COURAM: Excuse me?

THE COURT: Go ahead.

GLENDA COURAM: Okay.

THE COURT: Don't let me stop you.

GLENDA COURAM: According to Section 5 == 15-3-530 --
there is a three-year statute of limitation for civil
conspiracy claims for gross negligence and so forth and for
common law claims which I was well within and I had timely
filed for that in this Court.

So my -- my Amended Complaint would not be futile as
Mr. Matthews is claiming it would be because I have not
missed any of the statute of limitations according to the
sections and the code of law by the State of South
Carolina.

And again, I object going over the Motion to Dismiss
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at this time because I didn't have a chance to type up or
prepare anything to submit to the Court as I should have
been allowed.

Let me see. Under South Carolina -- the controlling
law in this file is not Lawson because Lawson dealt with
the whistle blower claim. And the person in that case did
not file a claim with the State, did not file a claim with
the EEOC, and all they did was discuss firing that person.
This is not the case here. The Defendants not only
discussed it, they put in action the effort to get rid of
me from -- to push me Qut of my job in the South Carolina
Department of Motor Vehicles.

The director of the South Carolina Department of Motor

"Vehicles retaliated -- retaliated against me when I told --

when I went to her about the harassment and the hostile
working environment and so forth, and that cén be proven as
well by documents from the EEOC that I received from the
Freedom of Information Act as well as documents that T got
from the South Carolina Department of Motor Vehicles and
documents from Ms. Davis where she clearly states that she
followed me around -- and T won't go into all of that
because I should be allowed to go forward in this.

As far as the civil conspiracy claim -- conspiracy
claim is concerned, the controlling case should be Lee

versus Chesterfield where it said the most recent South
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Carolina Court of Appeals held that a corporation and a
legal person in contemplation of law cannot conspire with
itself, but the agents of the corporation are legally
capable as individuals -- which T assume these are
individuals not only in an official capacity but in an
individual capacity -- and they are capable of conspiring
among themselves for personal gain.

And_in this instance, based on the documentation in
the file to deprive me of my job, it clearly shows that
from October after the date that I spoke to the director,
Directbr Adams, there was a flurry -- flurry of -- of
documents put together by HR and signed off by Ms. Rivers
and Ms. Davis, and all of this took place right after T
went to Ms. Adams. It did not happen before. I have no
satisfactory -- unsatisfactory history with the South
Carolina Department of Motor Vehicles. I have no history
of abusing timg. Nothing of that nature.

So this -- So amending my Complaint and allowing this
to go forward is or would be the right thing to do and this
Court should allow that to happen.

Also, the elements of a civil conspiracy is a
combination of two or more persons. 1In this instance,
there were about four people. And as a matter of fact, in
November when they forced me down into data entry, I went

from working in the office of General Counsel as a
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1 temporary in the office of General Counsel for 44 months,
2 and I worked -- I went from working in tickets upstairs on
3 the third floor and I refused the job in data entry and I
4 was told by Ms. Adams that I could not be forced from my
5 job, but they forced me into data entry and this was
6 located right across from the canteen. There was no
7 lighting and nothing of that nature and the women down
8 there was working without any lights, practically. So
9 later that year in 2008 they moved everybody up on the
10 third floor. They moved all of data entry up onto the
11 third floor after I filed this Complaint. There's been a
12 lot of changes at the South Carolina Department of Motor
13 Vehicles since I filed this Complaint.
14 So I -- and I provided this Court with a prima facie
15 case for gross negligence, a prima facie case for civil
16 conspiracy.
17 And as far as the defame -- the defamation is
18 concerned, Mr. Matthews started that after I filed on
19 October 25th to prevent me, in my understanding, from
20 completing the service on the Defendants because at the
21 time I had not served all of the Defendants; I had only
22 served Mr. Matthews. So -- and then he started with the
23 vicious -- vexatious litigant, which is very -- to be
24 labeled that is a very serious situation because I would
20 not, in fact, have access to the courts.
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As far as the emotional distress is concerned, that.
falls under the worker's comp claim if it's a situation
where I had an accident at my job, aﬁd I didn't. My job
was not that difficult. At the time that I was forced down
into data entry, I had been reduced to just writing numbers
on tickets. I was no lbnger doing any type of legal work.
I was writing numbers on lines on tickets. And then I was
forced down into data entry that I did before I even —-
beforé I went to school and got a bachelor's degree, a
four-year bachelor's degree( and a two-year associate's
degree. And I did data entry to get myself through school.
And I was forced down‘into data entry when the Defendants
decided that I no longer néeded a job.
So anyway, this is not a matter for dismissal and I
deserve to have a day in court.
THE COURT: All right. Thank you, ma'am.
GLENDA COURAM: .Thank you.
THE COURT: Mr. Matthews, any response?
MR. MATTHEWS: Thank you, sir. Well, where do we
begin?
THE COURT: You rest on your statute of limitations
claim, I would assume.
MR. MATTHEWS: We would do that, but just to correct a
couple o} items.

THE COURT: Yes, sir.
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1 MR. MATTHEWS: The point that I was making on Lawson
2 is Lawson, on its face, concerns not -- it doesn't include
3 -- it addresses civil conspiracy on its face. I included
4 the case for your review.
5 The two-year statute of limitations that is beyond the
6 State Tort Claims Act is the action, and, as you are aware
7 of, the statute of limitations applies to the defamation
8 claim. The defamation claim did not appear until the
9 Amended Complaint that was filed in 2012.
10 In terms of -- and again, in terms of the procedural
11 history, we filed the Motion to Dismiss to the Third
12 Amended Complaint, as the record indicates, on August 9th
13 of 2012, and, of course, that's in the record that was
14 filed in the federal court.
15 In terms of the factual allegations that she has made,
16 you know, a 12(b)6 Motion is not the time to fuss about
17 facts. We presume, as with any complaints, the Court has
18 to take those as pled.
19 With that being said, the arguments that we've raised
20 as to the State Tort Claims Act is not at all effective if
21 she goes to the State's Human Affairs Commission. Under
22 the statute or under the -- with the statutory provisions
23 we've cited in our brief and the State Tort Claims Act,
24 that's not a verified complaint. They are different. And
25 as Joubert requires, strict compliance is a requirement on
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her and on this Court.

In terms of not having her day in court, I'll simply
say that she's been suing the Department one way or another
since January of 2010. That's almost three years. 1I've
actually been recalled to Iraq and come back since she's
been suing us. The Complaint that she's not been heard by
this Court or several federal courts is ridiculous.

In terms of her workers' comp argument, that just

flies in the face of Dickert. Her argument simply is not -

- is not well-stated as Dickert does. There is no -- if
you -- if you state a claim for intentional affliction of

emotional distress, you know, the Workers' Comp Act applies
and that is her remedy. That's -- that's not -- that's not
really out of the ordinary.

And then we will stand on our other arguments. We
would simply argue that, first of all, our Motion to
Dismiss was filed in August, not last week. We did file a
supplement to her -- to respond to her Motion to Amend last
week and we included additional factual information -- not
factual information, but legal information as applies to
state court and as applies to federal court where the
motion was originally filed. But to be honest, that's, to
us, kind of tomato, tomahto.

The Motion to Amend, we think, fails on the argument

of futility. We think if you were to grant it, the Motion
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to Dismiss would apply to it as equally as the Third
Amended Complaint.

And we would simply commend Your Honor to the
arguments that we've raised in our briefs.

THE COURT: All right.

MR. MATTHEWS: And thank you for your time.

THE COURT: All right. Thank you, sir.

GLENDA COURAM: Your Honor?

THE COURT: Yes, ma'am.

GLENDA COURAM: As I stated, Lawson -- as far as the
civil concerns, in Lawson, as I said before, they discussed
the dismissal. They did not put into action dismissing the
person that was involved in that case. This is not the
same situation here, as I've provided to the Court ---

THE COURT: Let her finish, please.

MR. MATTHEWS: All right. 1I'll be glad to.

GLENDA COURAM: Also, I'd like to submit some case
law.

THE COURT: Go ahead.

GLENDA COURAM: If it's all right?

THE COURT: Yes, ma'am.

GLENDA COURAM: . E'Van, from the South Carolina Supreme

Court, versus Bagler or Badger, and the Lawson case versus

South Carolina Department of Corrections.

I'd also like to submit to this Court Venture
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Investments versus Whaley's Mill, et al.

Do I need to tell you what the cases are about or do I

just ---

THE COURT: No, ma'am. I'll take note of them.

GLENDA COURAM: Okay. And also I'd like to submit,
which should be the controlling case in this matter, Andrew

versus Ward to the Court. And I am assuming Mr. Matthews

can get copies of his own because I didn't make enough. I

didn't have time to do it.
THE COURT: That's fine. I think he has a copy.
GLENDA COURAM: And also, I'm submitting Roberta Cook

or Gibson versus Bank of America and Ross versus -- or

rather Pyé versus Fox, et al. There's a lot of people

involved in that. And each of these deals -- dealt with --
deals with civil conspiracies, statute of limitations as
well as the -- as well as Lawson and so forth.

And, yes, I got the Motion to Dismiss on August 9th
and I responded. If you look at your work -- your
information that you have from them I've responded to them
on the Motion to Dismiss. But for the first time in all
this time, Mr. Matthews has brought up the statute of
limitations in this matter. He didn't bring it up in 2010
or 2008 or 2009, 2011. This is the first time, and this is
in this -- this Supplemental Defendant's Motion that he

filed or sent and I that received on November 1lst that says
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that I was not within the statute of limitations.

Also, as far as the issue of -- as far as the issue of
-— I'm sorry, I'm losing my train of thought -- the issue
of my day before the Court, I didn't have a trial. I
didn't -- there was a directed -- a directed verdict in
2011. There was no trial. And I asked to have a jury
trial and there was no trial. As a matter of fact, my case
was dismissed on -- on the statement of -- on, I think it

was Robert Richardson versus Sanderson, and that case was

overturned by the Supreme Court. I can't remember exactly
what it was but it was something like that if you look at
the order, and I can get you copies of the order, of all
the orders that was sent out.

And Judge Gossett is a magistrate. Judge Seymour is
the chief judge who nullified whatever it is that Judge
Gossett did. And when she remanded my case back to this
court, anything that Judge Gossett did was null and void
according to the rules because of the fact that anything
that Judge Gossett did was not final.

As far as this Court is concerned, the only time that
I've ever been in this court and had this case was here,
and I asked for a jury trial again, a jury trial, and not
to be tried by a judge and not to be tried by Judge
Gossett; I never agreed to that. And not to be tried by --

and I never saw Judge Seymour so that wasn't an issue.
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The only thing at issue in 2011 was the Motion for
Remand. ﬁothing else should have gone before the federal
court until the Court decided whether or not my claim would
be -- my case would be remanded back to this state court.

There should not have been any Motion to Dismiss.
There should not have been any orders for me to respond to
a Motion to Dismiss éccording to what the rules say, unless
I'm misunderstanding the rules.

And again, the Fourth Circuit and all of-the courts
say that this case should go before a jury. It should not
be just dismissed out of hand.

And also the rules state that if there is any
conceivable way that a pro se person, plaintiff, or any
plaintiff, can win or be successful, then that person
should be allowed to go forward.

And in this instance, there is every possibility I
could be successful in winning this against the South
Carolina Department of Motor Vehicles and/or the individual
Defendants. And it should not be just dismissed out of
hand without my having an opportgnity to go before a jury
and have a jury decide whether or not this is a viable case
or not, win or lose.

And I'd like to submit these, if I can.

THE COURT: Ma'am?

GLENDA COURAM: May I submit these?
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THE COURT: Sure, sure.

GLENDA COURAM: Okay.

THE COURT: 1I'll be happy to take a look at them.
Thank you.

Anything further, Ms. Couram?

GLENDA COURAM: No, sir.

THE COURT: All right.

GLENDA COURAM: Not at the moment.

THE COURT: Yes, sir, Mr. Matthews.

MR. MATTHEWS: All right. Just a couple of last
comments, Your Honor.

The Lawson case doesn't -- it actually concerns an
employee, the same employee who was fired. I just can't
let that misstatement go by.

THE COURT: Well, I've heard this about five times
already during the course of this argument, but I'll take
note of it a sixth time.

MR. MATTHEWS: All right.

The only last comment I have is this. I've heard Ms.
Couram over the years tell the Court that as a pro se
litigant she's -- she is due special consideration, and I
understand that. But my clients need to hear me say this.
They have been sued in one form or another for the past
three years. We think the claims are ridiculous.

Whenever she tells the Court, I need to have my case

TRANSCRIPT PREPARED FOR GLENDA COURAM é;i?

e



10
11
12
13
14
15
16
17

18

19
20
21
22
23
24
25

32
heard, or when Judge Perry 5ays, you don't state a claim,
that's being heard. 1If you say, I'm sorry, ma'am, you
don't state a claim, that's being heard.

And while Ms. Couram ié definitely not beneath
justice, neither are these people. And they need to hear
that, and so does she.

That's all.

GLENDA COURAM: May I?

THE COURT: Ma'am?

GLENDA COURAM: VI deserve a day in court just like
these people.

THE COURT: Stop. I've heard enough from both sides.
Thank you for your presentations.

I'll consider the matters I've heard here today and
what's in the file, and I'1ll make a decision in due course.
But I've heard enough, from you and I've heard enough from
Mr. Matthews.

Thank you all so very much. This hearing is
concluded. And y'all will hear from me in due course.

MR. MATTHEWS: Thank yoﬁ, Your Honor.

THE COURT: Thank you, sir.

(WHEREUPON, THE HEARING IN THE ABOVE-

ENTITLED MATTER WAS CONCLUDED. )
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) IN THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) :
Glenda R. Couram, ) C/A No.: 2011-CP-40-07134
)
Plaintiff, )
)
v. ) '
) NOTICE TO STATE COURT OF REMOVAL
Lula N. Davis, Shirley Rivers, Constance )  OFACTION TO U.S. DISTRICT COURT
“Connie” Rhett, Marcia Adams, Former ) '
Director or Current Director of SCDMV, )
Dottie Blankenship, Tosha Autry, SC )
Department of Motor Vehicles, in their )
_ official and individual capacities, )
' )
Defendant. )

NOW COMES Defendants Lula N. Davis, Shirley Rivers, Conétance “Connie” Rhett,
Marcia Adams, Former Director c;r Current Director of SCDMV, Dottie Blankenship, Tosha
Aﬁtry, SC Department of Motor Vehicles, in their official and individual capacities, by and
through counsel, pursuant to 28 U.S.C. § 1446(d), Fed.R.Civ.P., and notices the removal of the
above-captioned case filed by Plaintiff Glenda R. Couram to the U.S. District Couft for the
District of South Carolina.

The Notice of Removal 'filed with the;' U.S. District Court for the District of South
Carolina, and its exhibits, are attached.

Dated this the _ZZ“d day of November, 2011.

[Counsel’s signature appears on next page]
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Respectfully submitted,

RICHARDSON PLOWDEN & ROBINSON, P.A.

Eugene@-ll. Matthews

C. Cliff Rollins

1900 Barnwell Street (29201)

Post Office Drawer 7788

Columbia, South Carolina 29202
Telephone: (803) 7714400

Facsimile: (803)-779-0016

Email: gmatthews@RichardsonPlowden.com
Email: crollins@RichardsonPlowden.com

COUNSEL FOR DEFENDANTS LULA N. DAVIS,
SHIRLEY RIVERS, CONSTANCE “CONNIE” RHETT,
MARCIA ADAMS, FORMER DIRECTOR OR
CURRENT DIRECTOR OF SCDMYV, DOTTIE
BLANKENSHIP, TOSHA AUTRY, SC DEPARTMENT
OF MOTOR VEHICLES, IN THEIR OFFICIAL AND
INDIVIDUAL CAPACITIES
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

- COLUMBIA DIVISION
C/A No.:
Glenda R. Couram, )
)
Plaintiff, )
)
v. )
_ ) NOTICE OF REMOVAL

Lula N. Davis, Shirley Rivers, Constance ) o .
“Connie” Rhett, Marcia Adams, Former )
Director or Current Director of )
SCDMYV, Dottie Blankenship, Tosha )
Autry, SC Department of Motor )
Vehicles, in their official and individual )
capacities, )
)
Defendants. )

NOW COME Defendants Lula N. Davis, Shirley Rivers, Constance “Connie” Rhett,
Marcia Adams, Former Director or Current Director of 'SCDMV, Dottie Blankenship, Tosha
Autry, SC Department of Motor Vehicles, in their official and individual capacities, by and
through counsel, pursuant to Rule 81(c), Federal Rules of Civil Procedure and the starutes
referenced below, to remove the above-captioned case filed by Plaintiff Glenda R. Couram.

In support of this Notice of Removal, SCDC shows as follows:

1. Plaintiff filed this action in the Court of Common Pleas of Richland County on or
about October 25, 2011. A copy of the Summons and Complaint is attached as Exhibit A.

2. Plaintiff has not ‘served this action upon Defendants, but Defendants have accepted
service of this action as of November 21, 2011.

3. Plaintiffs complaint purports to state causes of action under Title VII of the Civil

Rights Act of 1964, as amended; the First and Fourteen Amendments to the U.S. Constiﬁltion; 42
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U.S.C. § 1981a; and 42 U.S.C. § 1983. To the extent that any of these causes of action states a

claim, this Court exercises original jurisdiction over each of them. For that reason, Plaintiff’s

complaint may be removed to this Court pursuant to 28 U.S.C. § 1441(a).

4. This Notice of Removal is timely filed pursuant to 28 U.S.C. § 1446(b).

5. Exhibit A is a copy of “all process, pleadings, and orders served upon” Defendants in

this action, as required by 28 U.S.C. § 14'46(a).>

6. In accordance with“ 28 US.C. § 1446(d), Defendants Aare serving this Notice of

Removal on pro se Plaintiff, and also filing a copy of the Notice of Removal with the Clerk of

Court for Richland County.

Dated this the 22™ day of November, 2011.

Respectfully submitted,
RICHARDSON PLOWDEN & ROBINSON, P.A.

s/Eugene H. Matthews
Eugene H. Matthews (Federal 1.D. # 7141)
C. Cliff Rollins (Federal L.D. # 9069)
1900 Barnwell Street (29201)
Post Office Drawer 7788
Columbia, South Carolina 29202
Telephone: (803) 7714400
Facsimile: (803) 7790016
Email: gmatthews@RichardsonPlowden.com

Email: crollins@RichardsonPlowden.com

COUNSEL FOR DEFENDANTS LULA N. DAVIS,
SHIRLEY RIVERS, CONSTANCE “CONNIE” RHETT,
MARCIA ADAMS, FORMER DIRECTOR OR
CURRENT DIRECTOR OF SCDMYV, DOTTIE
BLANKENSHIP, TOSHA AUTRY, SC DEPARTMENT
OF MOTOR VEHICLES, IN THEIR OFFICIAL AND
INDIVIDUAL CAPACITIES



STATE OF SOUTH CAROLINA ) : IN THE COURT OF COMMON PLEAS

) FOR THE FIFTH JUDCIAL CIRCUIT
- COUNTY OF RICHLAND ) A

Case #: 2011-CP-40071-34

Glenda R. Couram : ' :
Plaintiff
v MOTION TO REMAND
Lula N. Davis, Shirley Rivers, Constance
“Connie” Rhett, Marcia Adams, Dottie
Blankenship, Tosha Autry, Steven W. Lake,
SC Dept., of Motor Vehicles, in their
official and individual capacities

Defendants

Nt N N N N e N N N N S N, N N

, Motion to Remand and for Costs ‘
On Grounds of Defective Removal and Lack of Federal Question
[Under 28 U.S.C. §1447(c)]

1. Plaintiff files this motion to remand this action back to the Court of Common Pleas of
Richland County, on the grounds that Defendants, in filing their notice of removal to this
court, appears to have failed to fully to comply with 28 U.S.C. § 1446(&) and (b).
2. Plaintiff contends that defendants failed to include with the notice of removal all of
' thé materials required by 28 U.S.C. § 1446(a), and that Defendants’ gotice was untimely
under 28 U.S.C. § 1446(b). Unless the notice of removal-serves as the answer to the Plaintiff
complaint the Defendants hés not»timely answe\red the complaint which should have been
a1ls§vered on Novernber 25" on- or about in ordered to have-'filed' all of the required
docqments. ; Creekmore, 797 F. Supp. at 508 et.al , Henderson, 920 F. Supp. at 1183 (in

Wr1ting).
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3. Plaintiff did not notice writfen consent by all of Defendants consenting to removal to |
Federal Court as shdwn by the Defendants question of service on Marcia Adams who is no
longer with SCDMV ’ ‘

4, Completion of Service has not been completed on Marcia Adams, currently the
Executive Director of SC State Budget and Control Board and Ste_ven.W. Lake, cufrgrﬁtly
employed with SC Department of Juvenile Justice.

ARGUEMENT o

5. - Federal law does not establish a cause of; action. The mere fact that a complaint refefs
to a federal statute does not mean the claim arises under federal law. A Federal-question
jurisdiction exists only if federal law creates the cause of action or is an éssential eiement of
the ciaim. If federal law does nothing more than create a standard of care or conduct that is
but one element of a cause of action based on state law, no federal jurisdiction exists.

6. The Defendants in the al'a'ove case filed a notice of removal lon or about Noverﬁfbér |
28" The Plaintiff hereby mdve to remaﬁd the case to the Superior- Court of the State of South
" Carolina, County of Richland, the Court in which this case was pending at the time of
removal. |

7. ~ In this motion to remand, Plaintiff would like the court to note fhat she placed a

* disclaimer as seen in the initial complaint and the attached amended complaint the same
manner of disclaimer_ as 1n SC .Code of Laws, etc., that clearly alérted the.Def-endants that she
was not making any claims thz_tt would place this complaint in the juris.diction of the Federal
Court and that if the complaint is read in such a manner if was not the intent of the Plaintiff,

as pro se.
2 .
R



RECEIVED
IN THE UNITED STATES DISTRICT COURT“ CLERK, COLUMBIA, SC
FOR THE DISTRICT OF SOUTH CAROLINA o
COLUMBIA DIVISION 239 |CEC 16 PH 1: 30

Glenda R. Couram o ' )
Plaintiff C/N: 3:11-cv—3200-MBS-PJ G

Vv .

Lula N: Davis, Shirley Rivers, Con’stance

“Connie” Rhett, Marcia Adams, Dottie MOTION TO REMAND
Blankenship, Tosha Autry, Steven W. Lake,: AND DISMISS
- SC Dept., of Motor Vehicles, in their
official and 1nd1v1dua1 capacities
Defendants .
JURY TRIAL DEMAN DED
1. = This civil action was filed in the Clrcult Court of Rlchland County on October 25"
2011.
2. The Defendants, excluding Marcia Adams and Steven Lake were served on or about
October 25" 2011. The remaining Defendants were served on or about December 5™,
2011. '
3. Plaintiff timely filed a motion to remand after receiving the Defendants; Notice of
Removal on or about November 28" 2011
4. The Initial and amended complaints assert claims under state law separate and
independent from federal law
5. Not all of the claims arise out of the same nucleus of operative fact
6. All of the Defendants and the Plaintiff are citizens of the same state, to wit South
Carolina. . :
7. This court lacks subject matter jurisdiction over all of the claims filed by the Plaintiff

including those that mention Title VII, “~ Anti- Retaliation Law as parallel or outlined
under SC HAC Laws; 1983, 1981 and 1985/6 as the Plaintiff ﬁled the very same clalms
under state Law. See Disclaimer.

8. In her amended complaint Plaintiff included SC Whistleblower Law and First
Amendment violations as well in her initial complaint; Civil Conspiracy Claims under SC
TCA,; Age Discrimination Claims under SC HAC Laws; Gross Negligence claims under
SCTCA Laws; Intentional and Negligent Infliction of Emotional Distress Claims under -
SCTCA Laws and as stated in the Disclaimer any reference to Federal Laws the’
“disclaimer controls”



9. Section §1445 “(c) A civil action in any State court arising under the Wbrker’s
 Compensation laws of such State are “never subject to removal” and may not be
removed to any district court of the United States.

. As Plaintiff emotional distress negligence claims fall under exclusivity of the under the
- Workers Compensation Laws they are not subject to removal to Federal court.

10.  Wherefore, Plaintiff moves that this court remand all State claims to the Circuit Court of

Richland County from which they were removed. And, request that this court remand all |
claims that are net subject to removal such as the Workers’ Compensation claims.

CONCLUSION

In conclusion, Plaintiff request that this court remand her complaint in part or in whole,
accept hér motion to amend filed on or abéut December 5™, 2012, and diémiss without prejudice
her corﬁplaint to be re filed within 30 days of the dismissal without prejudice or rerﬁand said
claims as thefe 1s plenty of doubt as to the accuracy of the Defendants’ request for remoyal and
the if this complaint is well-pleaded to establish a federal question: in addition, if any doubt

exists the court federal law requires remand of the complaint to state court.

Lexington, SC 29073
803 896-7509
grecouram@hotmail.com

Dated this 13th day of December 2011
Lexington County, South Carolina



CHARGE OF DISCRIMINATION AGENCY CHARGE NUMBER
This form is affected by the Privacy Act‘of 1974; See Privacy Act Statement before completing this ‘ X FEPA 1 4C_201 3-00548
farm :

X ] EEOC
South Carolina Human Affairs Commission and EEOC
State or local Agency, if any l S.S. No. 1

NAME (ndicate Mr., Ms., Mrs.) HOME TELEPHONE (Inciude Area Code)
Ms. Glenda R. Couram (803) 358-0127
STREET ADDRESS CITY, STATE AND ZIP CODE DATE OF BIRTH
104 Macaw Lane, Lexington, SC 29073 11/03/1958

NAMED IS THE EMPLOYER, LABOR ORGANIZATION, EMPLOYMENT AGENCY, APPRENTICESHIP COMMITTEE, STATE OR LOCAL GOVERNMENT
AGENCY WHO DISCRIMINATED AGAINST-ME (If more than one list below.)

NAME NUMBER OF EMPLOYEES, MEMBERS TELEPHONE (Include Area Code)
SC Department of Motor Vehicles (SCDMV) - 500 and More (803) 896-7505
STREET ADDRESS CITY, STATE AND ZIP CODE COUNTY
10311 Wilson Blvd., Blythewood, SC 29016
NAME TELEPHONE NUMBER (Include Area Code)
STREET ADDRESS CITY, STATE AND ZIP CODE COUNTY
CAUSE OF DISCRIMINATION BASED ON (Check appropriate boxfes)) DATE DISCRIMINATION TOOK PLACE
' EARLIEST (ADEA/EPA) LATEST (ALL)

RACE l:l COLOR I:] SEX D RELIGION |:] AGE 03-11-2013 N/A

RETALIATION ]:' NATIONAL DISABILITY |:| OTHER (Specify)

ORIGIN

E CONTINUING ACTION

THE PARTICULARS ARE (If additional paper is needed, attach extra sheet(s)):

I am being retaliated against for filing a previous charge of discrimination in 2008 for retaliation, age discrimination, etc. against SCDMV and
others to include Rivers. I contend that beginning on March 11, 2013 after I asked Ms. Gail Allison, immediate supervisor, (retired as of
419/13) if they were going to fill her position after she retired and a team leader’s position (the team leader who retired sat behind me). I was
not given a choice, after I filed the previous action and they relocated data entry to the third floor its where they put me but I did not fear Ms
Griffin we talked and laughed all the time from day one).

On that same day, March 13, 2013, within an hour of my asking Ms. Allison that question, Ms. Goodwin team leader (supervisor as of
4/29/13) was relocated directly behind me. Ms. Goodwin is someone who I had clashes with at times but we got along. I could go to her with
issues, questions and concerns about the work. As a result of Ms. Goodwin’s move directly behind me the relationship has changed. I have
had elevated panic attacks, constant anxiety (taking extra medication to cope), feelings of dread, in a constant state of fear and an inability to
concentrate. Ms.Goodwin is behind me for 7.5 hours a day except for lunch at 1:30 that is the only time I feel safe.

There is constant laughing, talking, etc., and I sat there with the radio at full volume but ultimately I have to leave to get away from the
laughing, talking, and meetings with other supervisors, etc., going on behind me. Ileave my work area several times a day to handle the
anxiety and since of dread.

Continued on attached page 1 of 2

I want this charge filed with both the EEOC and the State or local Agency, if any. NOTARY - (When,necessary for State and}Local Requirements)
| will advise the agencies if | change my address or telephone number and | will : - L/ / &)// j»
cooperate fully with them in the processing of my charge in accordance with their ] ]
procedures. m / < % 2 E Z

.\I‘ i /7 g -

\ )

I swear or affirm that | have. read;the;abp\_(e cha'ljge and that it is true to the .

| declare under penalty of perjury that the foregoing is true and correct.

' Z/J@ >
HIS DATE
Date Charging Party (Signature)

best of/m)kknowie/dge* informatiof and bétief.
EEOC FORM 5 (Test 10/94) K - E
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»CiiARGE OF DISCRIMINATION
Page Two

I sent an e-mail to Ms. Allison, Supervisor, Ms. Shirley Rivers, Manager Driver Records and Ms. Allison’s Supervisor and Ms. Blankenship, HR
Director, explaining that I felt like I had a “gun” at my back and asked to be moved they did nothing to accommodate the disability except to tell
Ms. Allison “another team leader was behind her before and I was not going to be moved.” I feel like someone on display to others “see what
happens when you file a complaint against SCDMV and your supervisors and managers you are placed under constant surveillance at all times
when one team leader leaves another is immediately placed behind you and the only way out is to quit your job.”

Since March 13, 2013 I now sat in a hostile and harassing work environment. I cannot go to Ms. Goodwin for work issues or administrative
issues. I cannot speak with other work mates as I did before when Ms. Griffin was behind me. I sat not speaking afraid of repercussion if I say the
wrong thing, in fear, on display, just being seen, unless necessary for work related matters, others not in the unit ask me if T am “okay.” When I
walk pass others on the floor, I cannot look anyone in the eye.

As a result I, therefore, believe there is a continuation of the retaliation against me for filing the previous action along with continued promotion
of a hostile work environment and harassment which started up again within two months of the dismissal of that 2008 compliant on or about
February 7, 2013, in violation of federal and state law (Richland County State Court). The American with Disabilities Act and Title VII of the
US Civil Rights Act of 1964, as amended, as well-as the SC Human Affairs Law, as amended.

I want this charge filed with both the EEOC and the State or local Agency, if any. N RY - (When necessary for State and Local Requirements)

1 will advise the agencies if | change my address or telephone number and | will - R
cooperate fully with them in the processing of my charge in accordance with their . 3 A 2P
procedures. , m ﬂ m ~>

| swear or affirm that | have read the above charge! and that lt is true to the
best o )ny\knowledg information and. benef

ATU7E COMPLAINANT - ".\:‘ 5
-7 -‘ lé
g wics e, / 50 (5

S commh METHIS ATE
th and year)

EEOC FORM 5 (Test 10/94) TS —

| declare under penalty of perjury that the foregoing is true and correct.

Date Charging Party (Signature)




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
' Court of Common Pleas
L. Casey Manning, Circuit Court Judge

Case No. 2011-CP-40-07134
Appellate Case No. 2012-213441

Glenda CoUTAM.......cooii ittt Appellant,

Lula N. Davis, Shirley Rivers, Constance “Connie” Rhett, Marcia Adams, Dottie Blankenship,
Tosha Autry, Steven W. Lake and SC Department of Motor Vehicles in their official and
individual CaPACIHIES .......ooooveieiieietiececee e Respondent

CERTIFICATE OF COUNSEL
' corrected

The undersigned certifies that the Record on Appeal is in substantial compliance and
contains all material proposed to be included by any of the parties and not any other material.

0

exington, SC 29073
(803) 896-7506 (w)
grcouram@hotmail.com

Dated this 26", day of September 2013



Lexington, SC 29073
(803) 896-7506 (w)
grecouram@hotmail.com

COUNSEL FOR ALL DEFENDANTS
Eugene H. Matthews, Esq.,

Richardson Plowden, PA,

PO Drawer 7788

Columbia, South Carolina 29202

(803) 771-4400



