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STATE OF SOUTH CAROLINA
COUNTY OF FLORENCE

Michael D. Maddox, #360685,

Applicant,
V.
State of South Carolina,
Respondent.

N e’

This matter comes before the Court by way of an application for post-conviction relief

(PCR) filed by Michael D. Maddox (Applicant) on April 13, 2015. Respondent made its Return

on November 1, 2016. An evidentiary hearing into the matter was convened on April 6, 2018, at

the Florence County Courthouse before the undersigned. Jonathan Waller, Esquire, represented

Applicant. Lindsey A. McCallister, Esquire, of the South Carolina Attorney General’s Office,

represented Respondent.

At the hearing, Applicant testified on his own behalf. Daniel Jordan (Counsel), Esquire,

Applicant’s plea counsel, was also called to testify. This Court also had before it a copy of the

records of the Florence County Clerk of Court, records from the South Carolina Department of

Corrections, the application, Respondent’s Return, and the plea transcript.

PROCEDURAL HISTORY

Applicant is incarcerated with the South Carolina Department of Corrections pursuant to

the Florence County Clerk of Court’s orders of commitment. Api)licant was indicted at the

October 2013 term of the Florence County Grand Jury for one count of first-degree criminal sexual
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conduct (CSC) with a minor (2013-GS-21-01327). The charges arose from the sexual abuse of
Applicant’s four-year-old niece. Applicant was babysitting when his sister, the victims mother,
called the house to check on her daughter. Tr. p. 6. The child reported Applicant had kissed her
on the lips, so the mother immediately came to pick her up. Tr. pp. 6-7. When asked if anything
else had happened, the child described oral sex and vaginal penetration by Applicant. Tr. p. 7.
The victim’s mother took her immediately to the hospital and notified law enforcement. Tr. pp.
7-8. The victim had a forensic interview and physical exam, and the physical exam showed
‘evidence of oral and vaginal penetration. Tr. p. 8. Daniel Jordan, Esquire, represented him.
Appliéant pleaded guilty as indicted on July 18, 2014, and Was.sentenced by the Honorable -
Michael D. Nettles to twenty-five ygarS’ imprisonment. Applicant did not appeal his conviction
or sentence.
ALLEGATIONS
In his application for post-conviction relief, Applicant alleges he i; being held in custody
unlawfully for the following reasons: | ‘
1. “Ineffective assistance of counsel (6™ Amendment)”
a. “Counsel failed to file proper motions”
b. “Counsel also failed to investigate the facts and laws of my case”
2. “Sufﬁclency of Indictment, Subject of Matter (sic) Jurisdiction (14" & 15*" Amendments)”
a. “State’s indictment is insufficient because the statutes of the indictment doesn’t fit
(sic) with what I was accused of doing”
3. “Involuntary Guilty Plea (6" Amendment)”
a. “Plea was involuntary based on counsel’s ineffective assistance.”
At the hearing, PCR counsel indicated Applicant alleges his guilty plea was involuntary due to

ineffective assistance of counsel. Specifically, Applicant contends Counsel failed to investigate

and gave Applicant improper advice. Counsel for Applicant indicated he did not wish to proceed
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on his allegation regarding a lack of subject-matter jurisdiction and an insufficient indictment.
Therefore, this Court finds those allegations are waived and abandoned. Those allegations are
hereby denied and dismissed with prejudicg.

SUMMARY OF TESTIMONY

Applicant testified he was arrested on this CSC charge, and.Counsel was appointed to
represent him. Applicant testified he did not spend much time with Counsel discussing the case,
but Counsel told him he would get the charge dropped to second-degree CSC, which carried a
minimum of only ten years. According to Applicant, when he went to put the plea on the record,

'he thought he was pleading to second-degree CSC for ten years. Applicant testified the first time

he heard of a twenty-five year sentence was on the day of the plea. However, on cross-
examination, Applicant acknowledged the judge informed him very clearly of the twenty-five year
sentence, and Aﬁplicant indicated to the judge he understood. See Tr. p. 10.

Applicant further testified he discussed his version of events with Counsel. Applicant also
testified he told Counsel there were problems between him and his sister (the mother of the victfm)
at the time, and his sister had made up the allegation. According to Applicant, he was at school at
the time of the incident and had ridden the school bus that day, but Applicant'testi_ﬁed Counsel
never asked about his whereabouts, and Applicant did not give this information to Counsel.
Applicant testified he also did not review the video of the forensic interview, nor was he provided
a transcript.

Finaliy, Applicant testified he and Counsel briefly discussed the possibil/ity of a trial, but

Counsel told him a trial was not in his best interest because he could possibly receive a life
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sentence. Applicant testified he did t;ot want to risk a life sentence.for something he did not do,
. and he felt Counsel was not prepared for trial. Applicant acknowledged no trial date had been set.

Counsel testified he was appointed to represent Applicant in May 2013. Counsel testified
h;e and Applicant discussed tﬁe evidence in this case, which consisted of the mother’s statements
to law enforcement, the victirﬁ’s hospital re;cords, and ;he forensic interview and examination of
the victim. According to Counsel, once Applicant was brought back to Florence County from DJJ,
Counsel offered to play the video of the forensic examination, but Applicant did not want to see
it. Counsel testified Applicant had a copy of the report, and Counsel summarized for him the
contents of the video and the disclosures made by the victim. .

Counsel testified he and Applicant discussed an alibi defense, and Applicant told Counsel
he was at school. However, while the day of the incident was certain, the time of day was not.
Further, Counsel testified he spoke to the sister about Applicant’s claim of problems between the
two of thgm, and the sister insisted she would not make up an allegation like this. Counsel testified
he did not think she would corroborate Applicant’s claim at trial.

Counsel testified he met with Applicant on July 10, 2014, at the Florence County Detention
Center, and he and Applicant reviewed the evidence, the elements of first- and second-degree CSC,
and the possible penalties. According to Counsel, Applicant asked him to try to negotiate a plea
agreement for second-degree CSC with a ten-year sentence, but Counsel was not successful, and
the State never agreed to that offer. Counsel further testified the nature of the plea — negotiated for
a twenty-five year sentence — was clearly marked on the sentencing sheet, and he discussed with

Applicant the other consequences of the conviction, such as day-for-day service of time and the
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mandatory minimum sentence. Counsel also testified he and Applicant calculated the time-served
credit for which Applicant was eligible. Counsel testified it was Applicant’s decision to enter into
the guilty plea agreement.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
'testimony at the PCR hearing. This Court has observes the witnesses presented at the hearing,
judged their credibility, and weighed their testimony accordingly. Set forth below are the relevant .
findings of facts and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (2003).

Applicant alleges he received ineffective assistance of counsel. In a post-conviction relief

action, the applicant bears the burden of proving the allegations in his application. Butler v. State
286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985). Wheré the application alleges ineffective
assistance of counsel as a ground for relief, Applicant must prove “counsel’s conduct so
undermined the proper functioning of the adversarial process that the trial cannot be relied upon
as having produced a just result.” Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286
S.C. at 443, 334 S.E.2d at 814. The proper measure of performance is whether the attorney
provided repfesentation within the range of competence required in criminal cases. The courts
presume counsel rendered adequate assistance and made all significant decisions in the exercise
of reasonable professional judgment. Strickland, 466 U.S. at 689. Applicant must overcome this
presumption in order to receive relief. Cherry v. State, 3:00 S.C. 115, 118, 386 S.E.2d 624, 625
(1989). -
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The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must p?ove counsel’s
performance was deficient. Id. Under this prong, the court measures an attorney’s performance
by its “reasonableness under professional norms.” Id. (quoting Strickland, 466 U.S. at 688 (1984)). |
Second, counsel’s deficient performance must have prejudiced the applicant such that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.”'/ Id. at 117-18, 386 S.E.2d at 625. When there has been a guilty plea,
the applicant must prove counsel’s representation was below the standard of reasonableness and

that, but for counsel’s unprofessional errors, there is a reasonable probability he would not have

pleaded guilty and would have insisted on going to trial. Hill v. Lockhart '474 U.S. 52, 58-59
(1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001).l

This Court finds Applicant has failed to prove Counsel’s performance was deficient in any
way. Counsel met with Applicant and reviewed with him the elements of the crime charged,
possible punishments, the evidence and discovery in the case, and Applicant’s version of the facts.

1. Failure to investigate

“[Clriminal defense attorneys have a duty to undertake a reasonable investigation, which
at a minimum includes interviewing potentfal witnesses and making an independent investigation
of the facts and circumstances of the case.” Walker v. State, 397 S.C. 226, 235, 723 S.E.2d 610,

615 (Ct. App. 2012) (reversed on other grounds by Walker v. State, 407 S.C. 400, 756 S.E.2d i44

(2014)). Failure to conduct an independent investigation does not constitute ineffective assistance
of counsel when the allegation is supported only by mere speculation as to result. Porter v. State,

368 S.C. 378, 385-86, 629 S.E.2d 353, 357 (2006), abrogated on other grounds by Smalls v. State,
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422 S.C. 174, 810 S.E.2d 836 (2018) (citing Moorehead v. State, 329 S.C. 329, 334, 496 SE2d -
| 415, 417 (1998)). To establish counsel failed to adequately prepare his case, Applicant must
present evidence of what counsel could have discovered or what other defenses could have been
pursued had counsel more fully prepared. See Palacio v. State, 333 S.C. 506, 513, 511 S.E.2d 62,
66 (1999) (finding trial counsel not ineffective for failing to timely request discovery because t'he

contents of the documents were not presented at the PCR hearing); Moorehead, 329 S.C. at 334,

496 S.E.2d at 417 (holding trial counsel’s failure to conduct an independent investigation does not
constitute ineffective assistance of counsel when the allegation is supported ohly by mere
speculation as to the result); Davis v. State, 326 S.C. 283, 288, 486 S.E.2d 747, 749 (.1997)

(denying relief where applicant failed to present wimeéses or specific testirhony establishing |

applicant would have had a defense with additional time to prepare for trial); Skeen v. State, 325

S.C. 210, 217, 481 S.E.2d 129, 133 (1997) (finding applicant was not entitled to relief where no
evidence was presented at the PCR hearing to show how additional preparation would have had
any possible effect on the result at trial).

Here, Applicant has not presented any evidence or defense theory he was unable to present -

at trial due to Counsel’s alleged ineffective assistance. See. e.g., Bannister v. State, 333 SC 298,
303, 509 S.E.2d 807, 809 (1998) (“This Court has repeatedly held a PCR applicant must produce
the testimony of a favorable witness or otherwise offer the testimony in accordance with the rules
of evidence at the PCR '_hearing in order to establish prejudice. .. .). The Court finds credible
Counsel’s assertion Counsel reviewed the videotaped statement and offered to play the video for
Applicant, but Applicant did not want to see it. Additionally, this Court finds credible Counsel’s

testimony Applicant’s “alibi” was too vague, and in any event, Applicant testified he never asked
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Counsel to pursue this defense. The Court finds Counsel investigated the defense Applicant
suggested, i.e. a false gllegation by Applicant’s sister, and it was not corroborated.

2. Imgropl er advice

To find a guilty plea is voluntarily and knowingly entered into, the record must establish
Applicnnt had a full understanding of the consequences gf his plea and the charges against hirn.
Boykin v. Alabama, 395 U.S. 238 (1969); Dover v. State, 304 S.C. 433, 405 S.E.2d 391 (1991).

In determining guilty plea issues, it is proper to consider the guilty plea transcript as well as

evidence presented at the PCR hearing. Harris v. Leeke, 282 S.C:\ 131, 318 S.E.2d 360 (1984).
Because a guilty plea is a solemn, judiciai admission of the truth of the charges against an
individual, an applicant’s right to contest the validity of such a plea is usually, but not invariably,
foreclosed. Blackledge v. Allison, 431 U.S. 63 (1977). Statements made during a guilty plea should
be considered conclusive, unless an applicant presents valid reasons why he should be allowed to
depart from the truth of his statements. Crawford v. U.S., 519 F.2d 347 (4™ Cir. 1975) overruled
on other grounds by U.S. v. Whitley, 759 F.2d 327 (4th Cir. 1985).

As noted above, this Court finds Counsel reviewed Applicant’s constitutional rights, the
State’s evidence, potential defenses, and possible penalties with Applicant prior to the plea.
Further, the transcript reflects the plea judge engaged in a detailed recitation of Applicant’s
constitutional rights, including the right tn a jury trial, during the plea colloquy. Tr. p. 9. Further,
thé plea cnun clearly informed Applicant the sentence was twenty-five years, “no more and no
less.” Tr. p. 10. Applicant- indicated he wanted to plead guilty, and no one had pressured or
threatened him. Tr. p. 10. Applicant also clearly informed the plea court he was satisfied with

Counsel’s services and felt Counsel had done everything Applicant asked. Tr. pp. 10-11.
' Page 8 of



Applicant told the plea court he did not need more time to speak with Counsel to make his decision.
Tr. p. 11. This Court finds no reason why Applicant should be allowed to depart from the truth of
the statements he made under oath during the plea.

Accordingly, this Court finds Applicant has failed to meet his burden of proof as to
deficiency or prejudice as to any of his allegations. Therefore, the application for post-conviction
relief shall be denied and dismissed with prejudice.

CONCLUSION

Based on all the foregoing, this Court finds and concludes Applicant has not established
any constitutional violations or deprivations that would require this court to grant his application.
Counsel was not deficient in any manner, nor was Applicant prejudiced by Counsel’s
representation. Therefore, this application for ‘post-conviction relief must be denied and dismissed
with prejudice.

The Court notes Applicant must file and serve a notice 6f appeal within thirty days from
PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate appellate
review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991),
Applicant has a right to appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate review,
PCR counsel must serve and file a notice of appeal on Applicant’s behalf. Applicant is directed

to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.
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IT IS THEREFORE ORDERED:
1. the Application for Post-Conviction Relief is denied and dismissed with

prejudice; and @

2. Applicant shall be remanded to the custody {
GEORGE M. MCJADDIN, JR.

Presiding Circujt|Court Judge

Twelfth Judicial Circuit
[Hﬂcb i , 2019

AND IT IS SO ORDERED.
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