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' STATEMENT OF ISSUE ON APPEAL

| 1) The Trial Court properly tolled the Appellant’s probatlon through the findmg of
willful actions of the Appellant



STATEMENT OF THE CASE

On December 1, 201 1, Appelladt was sentenced to ten years suspended to four years
probation for-the offense of assault and battery in the first degree in Newberry County A special
condition of probatlon was that supervision could end early if he pald his financial obhgatlons in
full. In August of 2012, after serving almost nine months on probation, Appellant pled guilty in
Union County to reckless homicide and leaving the scene of an accident. He received a sentence
of ten years incarceration. The Union County offenses oceurred before the Appelldﬁt was placed
on probation for the Newberry offense, so the conviction and sentence was not a vielation of that
probation.‘

| On November 1, 2013, Appellant’s probatfon agent brought him before the Honorable .

Steven H. John to reduest a tolling of hisiprobatidn during his incarceration on fhe Union County
offenses. Appellant’s attorney objected; he'wever, Judge John grented the request and tdlled his
probation. The court found that Appellant violated probation because he was behind on his
supervision fees, three vpayments behind on restitution, and had not paid.into the Public Defender
Fund or his drdg test fees. (R.p.15).

The Appellant now brings this appeal before this Court.

ARGUMENT

1) The Trial Court properly tolled the Appellant’s probation because of thd
. wrongful actions of the Appellant.

“The period of probatlon or suspension of sentence shall not exceed a period of five years

and shall be determined by the judge of the court and may be continued or extended within the

[

above limit.” §24-21-440.



“South, Carolina’s appellate-courts have expressly recognized the general authority of the
circuit court to toll probatibn.” Staté v. Miller, 404 S.C. 29, 744 S.E.2d 532 .(20_13).
Tolling a defendant’s “probation is appropriate when a defendant absconds from

supervision. SeefState v. Hackett, 363 S.C. 177, 609 SE2d 553 (Ct App.2005) (relying on

United States v. Green, 429 F Supp 1038 (W. D Tex. 1977))

Although the Appellant dl'd hot abscond in this case, he was placed into a situation that
prevented .his su'pervisibn by his own wrongful acts; those being his acts of reckless homicide
and leaving the scene of an a;:cident where death was involved.

Appellant relied- on Miller becausé the Suprerhé Court held that the probationer’é
supervision could not be tolléd while he was inv'oluntarily‘committ'ed into the state’s Séxﬁally'
Violent Predator brbgram. But the Supreme Court fvocus'ed on the involuntafy na’gufé of Miller’s
commitment. |

~“The general rule aﬁpliéd in most jurisdictions is tflat' the’ tolling of probation is
appropriate where the authorities ‘could not supervise the defendant due to the ;lefendz;nt'é
| wrongful acts. It is bésed on t}i/e principlé;thét a defendant should not be allov;red to profit from
his own misconduct which prevénts supervision by pfobationary authoritie.s.” Miller, at 37, 537,
citing 24 C.J.S. Criminal Law § 2153 (2006).

In the instant case, the, triai. court appropriately found that Appellant had violated
proba’lcion. He was substantially behind on his ﬁnancigl obligations, and because of his
incarceration due to his own wréngdoing, he was unlikely, to be able to‘become cﬁrrént before
‘the expiratio;i of his probation. “[W]e conclude th;lt the tolling of probati(Sn must be premised 6nj

~ aviolation of a condition of probation or a statutory directive.” Id.



“The trial court‘ must determine whether fhe State has presented sufﬁcieﬁt évidence to
establish thét a probatioﬁer has violated the conditions of his probation.” State v. Alleh, 370 SC
A 88, 94, 634 S.E.2d 653, 655 (2006). Therefore, it is the‘cd}lrt that determines if a vi'()Iation exists
based on the information provided to the court by the probation -agent. Even though the agent did
not allege a Vioiation in the citation, the court askéd if Appellant was current on his fees. After
the agent detailed Appellant’s financial arrearages, the court determined him to be in violation.
R.p. 8,11 20-R.p. 10; IL. 1. |

Appellant’s reliance on Bartlett v. State, 288 S.C. 481, 343 S.'E;2d 620 (1986) is not

appropriate. The Supreme Court in Bartlett ruled that pr'obat-ion could not be revoked when the
only grounds is a non-willful failure to pay financial obligations. While Appellan;[ islcorr.ect that
- Bartlett forbids a re;/océtion of his probation, th¢ trial court in this instance did ndthing of the
sort. The judge folled Appellant’s pr‘obation for the périod of time while he is incércerated. The
incarceration faced bylAppeILant was from another sentence entirely.

- Instead, the court found that Appellant violated his probation by falling behind on his -

financial obligations.



CONCLUSION

Based on the foregoing reasons the Respondent respectfully submits that the Trial Court.

~ properly tolled probation for the duration of Appellant’s incérceration.

¥

Respectfully submitted, ‘
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