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L. STATEMENT OF ISSUES ON REPLY

A. Appellant Did Not Abandon the Issue of the Credibility of the Witnesses.

- Respondents’ Argument Regarding Dr. Doty’s Testimony Shows the Cominission’s
Order is Based on an Error of Law

II. ARGUMENT

A. Appellant Did Not Abandon the Issue of the Credibility of the Witnesses.

‘Appellant included the Commission’s factual findings (R. pp. 40-42) regarding the
credibility of the lay Vwitnesses (Dority, Glenn, Hornback and Threatt) as grounds in both his
appeal to the Appellate Panel and this Court. (R. pp. 91-94 & 96-99). .

Appellant cited extensively the testimony of Michael Dority and Charlie Glenn in his
brief to the Appellate Parlel and in his initial brief to this Court. (R. pp. 1130-1131 and
Appellant’s Initial Brief Vda'ted, March 29, 2014, pp. 20-23).

The ceses (Bryson, Glasscock and Brown) cited by respondents all involve specific legal'
issues which were abandoned on appeal frorn a circuit court to the South Carolina Court of -
Appeals. In Bryson, the issue involved whetlrer a speeial referee can order the repayment ef
rnomes from the sale of property when the referee d1d not set aside the sale of the property.
Bryson v. Bryson, 378 S.C. 502 662 S.E.2d 611 (Ct. App. 2008). In Glasscock, the issue was
whether contract reformation must be plead as a specific cause of action. Glasscock, Inc. v. U.S.
Fidelity & Guaranty Co.,‘348 ’S.C. 76, 557 S.E.2d 689 (Ct. App. 2001). In Brown, the issue was
whether plaintiff properly plead the elements of a cause of action for intentional infliction of
emotional distress. Brown v. Theos, 338 S.C. 305, 526 S.E.2d 232 (Ct. App. 1999).

Respondents’ contention is an attempt to distract the Court from the fact trlat the
appellant’s lung tissue contains an unusuar number and type of particulates from metals to which

he was exposed at CTR.



B. Respondents’ Argument Regarding the Treating Pulmonologist’s Deposition Testimony
Shows the Commission’s Order is Based on an Error of Law.

Appellant’s treating pulmonologist, Dr. Doty, testified extensively in his deposition that,
in his opinion, appellant’s lung disease was caused by his erﬁployment and that most likely the
CTR employment contributed. However, on page 88 of his deposition (R. p. 450), Dr. Doty, on
cross-examination, testified the CTR employment “could have contributed.” Respondents cite
this one line answer in support of its contention that Dr. Doty’s testimony does not support
causation generally.

However, the issue is not whether the CTR employment, alone, caused appellant’s lung
disease. 'The issue is whether appellant’s lung disease was caused by his employment generally,
and if so, Whether the CTR employment is of akind coﬁtributing to the disease.

This argument is what caused the Commission’s Order to be affected by an error of léw
in requiring the éppellant to prove the disease resulted solely from the employment with CTR.

HOI. CONCLUSION

All of the competent, probative, reliable and substantial evidence establislies that
appellant has sustained an accidental injury and occupational disease and that the respondents are
liable for the payment of workers’ compensation benefits under the Act.

The Order of the South Carolina Workers’ Compensation Commission should be

reversed and the case remanded to the Commission for a determination of applicable benefits.

Respectfully submitted,

Jefffrey T. Eddy

109 Wappoo Creek Drive, Ste 1-A
Charleston, SC 29412

Counsel for Appellant

June 3, 2014
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