@ce ma.

STATE OF SOUTH CAROLINA

RECEIVE
MAR 2 4 2014

IN THE COURT OF APPEALS

Appeal from l:"lorence County S@ Court of [\p @@ug
D. Craig'Brewn, Circuit Court Judge |

-

THE STATE,
/ RESPONDENT,
CLIFFORD CLAUDE CAMPBELL,

APPELLANT

N\

\

APPELLANT CASE NO. 2013-001450

ANDERS BRIEF. OF APPELLANT

LARA M. CAUDY
Appellate Defender

* South Carohna Commission on Indlgent Defense
~ Division of Appellate Defense '

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1343 -

ATTORNEY FOR APPELIANT -

~



TABLE OF CONTENTS

VN3 500) 6102 051Ny £ 1
" TABLE OF AUTHORITIES .....coooccrsverrrsnrsieeerssnn e e 2
STATEMENT OF ISSUE ON APPEAL ....c.o.osvoerrvrrercosonn et 3
STATEMENT OF THE CASE w...oooooeeeerssesersosseoseessossssssses oo B 4
ARGUMENT.....oooooosesososssesesosssese et 5
CONCLUSION ..o eessesssosssssssesssesssssesssssosssssossosssssssssossss oo 16



TABLE OF AUTHORITIES

Cases
State v. Baccus, 367 S.C. 41, 625 S.E.2d 216 (2006) .............................. 10, 14
State v. Frazier, 394 S.C. 213, 715 S.E.2d 650 (Ct. App. 2011) coooocivviviciiiiiiinen, 10, ’14"

_ -State v. Sachs, 264 S.C. 541,216 S.E.2d '501,(1975) ................... .............. ererenriens - 14
Wong Sun v. United States, 371 U.S. 471 (1963) .......................... 15 '

Constitutional Provisions

U.S. Const. amend. IV ....ccovenunnnennee. bbb e 3, 5,13, 14, 15



STATEMENT OF ISSUE ON APPEAL

Did the court err in denying Appellant’s motion to suppress evidence contained in a
cell phone that was seized from Appellant’s person incident to his arrest where Appellant
was unlawfully arrested without an arrest warrant and without probable cause in violation of

the Fourth Amendrheﬁt?



STATEMENT OF THE CASE

‘On July 19, 2012, a Florence County Grand Jury indicted ‘Appellant for trafﬁcking
in marijuana. R. 432-433. His' case was called to trial on June 17, 2013 before the
Honorable D. Craig Brown, and-a jury. R. 1. Kirk Truslov? represénted A}Spellant. John
Jepertinger was the assistant solicitor. R. 1.

At the conclusion of fhe trial on June 18, 2013, the jury found Apbellant guilty. R.
407,A 1.24 - 408, 1. 7. Judge Brown sentenced Appellant to six ~Years imprisonmené. R. 416,
1. 11-14. . | | |

This appeal follows.



ARGUMENT

The court erred in denying Appellant’s motion to suppress evidence contained in a

cell phone that was seized from Appellant’s person incident to his arrest where Appellant

was unlawfully arrested without an arrest warrant and without probable cause in violation of

the Fourth Amendhlent; A
Relevant Facts |

Special Agenf beﬁnis Tracey of SLED testified that he received a telephone call
“from a source of infdrmgtion in the Phoenix area advising [him] of a suspicious inbound
FedEx shipment destined for a location in Florence, South Carolina.” R. 149, 1l. 20-25.
Tracey was provided with “a traci(ing number and the recipient name and address.” R. 150,
1l. 3-4.. He testified that he used the tracking ﬁumber to track the péckage and diécovered
that the package originated out 6f a FedEx Kinko’s store in Phoenix,,Ari'zona at 3:43 bm on
' February_ 22, 42'012. R. 152, 1. 3-5. This package eventually arrived at a FedEx facility in
Flolrence County at 5:03 am on ‘Febfuafy 28,2012. R. 152; 11. 9-10. T

Special Agent Robert Downey explained that he responded to tﬁe FedEx location in
Florence after Agént Tracey requested the use of a K-9 for possibie “narcotics detection on
the parcel.” Downey testified that “[t]',he box in question was obtained” and placed in a
“p;'arcel array” with five other boxes. Downey then ‘,‘conduc;ted a K-9 search for the
; présence of narcotics.” Downey claimed that his K-9 “alerted to the presence of the odor of
‘narcotics on the box in qgestion.” R. 128, 1.21-129,1. 19. |

bowhey 4tesvtiﬁed that the agents then obtained a search'Warrant for' ‘;he paékage
based on the “characteristics of the box as well as the K-9 indication for the parcel.” The

search warrant was signed by a Florence County magistrate. The agents then opened the



N

box and discovered “a bale of green plant material wrapped in .several layérs of plastic
cellophane.” Downey said he “believed [the substance] to be marijuana.” R. 130, 1. 13 -
131, 1. 11. At that point, Downey e;<p1ained, the agenfs repackagéd the box and contacted
the Florence County Sheriff’s Office. R. 131, 11. 19-24. |

Together with the Florence County Sheriff's Ofﬁce,‘thé agents plannéd a “contrlolled
delivery.” In anticipation of the controlled delivery, Downey explained that Special Agent
Ronnie Hinson met with a magistrate and obtained an anticipatory search warrar;t fof the
residence listed as the recipient address oﬁ the FedEx package. R. 132, 1l. 2-12. ‘A.gent
Tracey then posed as a F edEx employee and delivered the package_ to ;[he residerice usiqg a
white van owned by SLED. R. 133, 1. 1-133,1.13. | |

Agent Tracey testified that he backed the van inté the driveway, got out of the
vehicle, and carried the parcel t.o the front door. After no one came to the front door, Traccy
egplained that he walked off the porch and back into the yérd. At thatlpoiht, according to
Tracey, a black male came arouﬁd the left side of the house. Tracey greeted the man and
askedvhim “if it was thé Gibsqn résidence” or “if he vs}as Mr. Gibson,” who was fhe
addressee on the package. The male said either “he was Mr. Gibson or that it was the
Gibson residence” aﬁd signed for the package. R. .155, 1. 12 - 156, 1. 9; see also R. 222, 11.
10-19. |

This black male was later identiﬁed as Shawn Davis. R. 222, 11. 20-22. After
accepting the package, Davis “placed the box on his shoulder” and walked around to the
back of the house. After losing sight of Davis, the police, who were conducting surveillance )
on the residence, “move[d] in on the house” in order to execute the anticipatory search

warrant. R. 223, 11. 11-22. In the backyard, the police found and detained both Davis and



Appellant. R. 223, 1.23-224,1.2;R. 134,1.7—135,1. 9. It is unclear from ‘the record who
actually detained the men as all of the law enforcement ofﬁceré'who testified at trial claimed
both men were already detained by the time they got to the backyard. R. 134, 1.22 —135, 1.
12; R. 157, 11. 3-24; R. 209, 1. 12 - 210, L. 1; 223,1. 23 — 224, 1. 2 It is also unclear from the
record whether the men were under arrest at thét péint or whether they were simply béing
detained pursuant to the search warrant. |

After placing Appellant in handcuffé, | laQ enforcement searched Appellaﬁt and
found two' cell phoﬁes, i.ﬁcluding a Verizon 'S'amsung and a Sprint Samsung, and an iPod
ljouch on his person. R 23.6, 1. 11-19; R. 244,1. 20 - 245, 1. 10; R. 287, 1. 9288, 1. 20. An
ofﬁcer; who was not idenﬁﬁed at tﬁal, searchéd through these cell phones and allggedly '

‘found a “dialed call” on the Verizon Samsung to a telephone nﬁmber in Phoenix, Arizona

“that was placed at 10:20 pm on February 26, 20i2, which was two days earlier. R. 245,1.7
— 247, 1. 3. This Qas suspicic')ué to law enforcément who knew the F edEx package was
shipped fro@ Phoenix, Arizona.

As a result of the search warrant, law enforcerﬁént seized just over thirtychree
thousand dollars from the trunk of ‘a vehicle parked on the }.)rloperty; various quantities of
rﬂarij uana found in the master bedroom, the kitchen, and a bedroom used as a weight room;
approximafely fo;lr thousand ldollars in the master bedroom; various firearms throughout the
house; and a digital scale, a vacuum sealér system, and vacuum sealer bags in the kitchen.
R. 227, 1. 14 —'228, 1. 19; R. 229, 1. 18-25; R. 232, 1. 5 — 234, 1. 11; R.A235, 1. 3-16.
Additionally, almost nine thdusand dollars was found on Davis’ person. R. 249, 11. 9-24; R.
252, 11. 5-16. 'Thé FedEx box that was a part of the “controlled delivery” was foﬁnd in the

bedroom used as a weight room. R 229, 11 22-25.



Angil Landrum, who was qualified as an expert in drug é.nalysis, testified that the
FedEx box that‘ was the centéi of the “controlled delivery” contained 23.08 pounds of
marijuana. She also testified that the rest of the green plant material found within the home
g énd seized pursuant to the search warrant waé 7.20 pounds of marijuana.'R. 1189, 1.3 =190,
1.25;R. 173, 11.13-18.

Da?is testified agaiﬁst Appellant at trial.aﬁd cléhﬁed-that Ant;Nan Eaddy, who was
Davis’ marijuana supplier out of Arizona, had sent Appellant té Florence to stay with Davis

and .“oversee’the weed and help with the deals.” R. 267, 1. 16 - 270, 1. 21. Davis explainéd
that he used to pay Eaddy for the rharijuana that wasv. shippc;d to him By depositihg fnoney
iﬁto Eaddy’é bank accoﬁﬁt. HoWever, according to Dévis, this érrangemenf s'topped after a
teller at the bank commented, “oh, you must have had a good night on the block.” After this
comment, Davis told Eaddy thét he w_oﬁld no longer deposit money at the bank and f‘[t]hat’ ]
when [Ai)pellant] clame into play.” From then on Davis was to “package up” the cash and
vship it to Eaddy with Apﬁellaﬁt’s supervision. R. 278, 1. 10‘— 280, 1. 18. )

Davis testified that Appellant went with h1m to ‘pic_kl up twenty-two thousand dolla:rs
ffom a man at the OlivelGa.rden' and to pick up another ten thousand doliars from another
individual at Sparky’s,.a local ﬁrewdrks store. According to Davis, this was money the men
owed Eaddy for weed they had alfeady “gotten and got rid of.” Davis also explained that
this was the money that was found in a box in the trunk of the vehicle on the property where
Appellant and Davis were arrested. It was packaged and ready to be shipped to Eaddy. R.
280,1.22-283,1. 1. . o |

Davis claimed he was constantly receiving shiprhents of marijuana. For example, he

claimed he and Appellant went to another residence -in Conway and picked up a different



box of marijuana “some days before” the two got arrested. R. 275; 1. 24 - 276, 1. 17. He’ )
testified, “We break down the bofc that the marijuana come in and seals it up. We .seals itup
in Big bags. Me and [Appellant].” R.275,11. 17-23. The two would allegedly use a “Seal-a-
Meal” to seal a pound of marijuana in separate. individual blags. Id.

" Davis’ caée was adopted by the federal government after He was also charged with a |
multitude of offenses related to the conspiracy to distribute cocaine. He ultimately pled
guilty to conspiracy to distribute five kilograms or more of cocaine and possession of a
-firearm in furtherancé. of a drug trafficking crime. He was sentenced to only fifteen yeais
due to his coopera;ion wi(h the gbverﬁment and in exchange for his testimony ‘agair‘lst
Appellant. Before pleading guilty, Davis was facing life imprisonment. R. 290, 1. 16 —293,
LL
:Motion to Suppress |

Defense couns¢1 moved pretrial to suppress the evidence .of the “diéled call” “based .
upon the illegal w'eirrantléss arrest of [Appellant].”‘ R. 35, il. 1-3. Defense éc;unsel argued,
“Judge, my ciient is from Florida. Hé was visiting South Carolina. He was visiting this
residence. He was nét inside the house; he was outside of the home. There is - - thére is
abéolutely no probable cause at that point in time to - - that Mr. Campbell, my cliegt, knew
that Mr. Davis was going to receive‘ a package from FedEx, that he knew what was in the
sealed FedEx package that M. Davis alone took posseés:ion of and carried into his primary
fesidence, Mr. Davis that is, and put away.” R. 36, 1. 11-19. Defense counsel continqed?
“{Appellant] was placed irhmediately under arrest, héndcuffed, arrested. based upon mere
. presence at this residence and not even inside this residence. His name did not appear on

any package. He was arrested before they had determined anything - - that he had anything



. to do with anything. He was arrested simply because he was standing at the back door of
this residence.” R. 37,11. 6-12. Defense counsel maintained. that it wasl only after Appellant
was arrested that the -police‘se‘arched through his cell phone and allegedly found a phone
" number connected with Arizona, Which is where the package was allegedly shipped from.. R.

36,1.20-37,1. 3.

Defense counsel stated that “according to State v. Frazier' and citing State v.

_BMZ, . .. probable cause for a warrantless arrest exists when the circumstances within
the arresting officer’s knowledge are sufficient to lead a reasonable person to believe that
the crime is being'co‘rr'lmitted by the person bcing arrested.” R. 37, 11. 18-24. He argued, “I
cannot identify any circumstances within the arresting ofﬁcer’s knoWIedge at the time‘of
[Appellant’s] arrest tha{ would lead a réasonable person to believe that Mr. Campbell
committ/ed a crime. He was simply present at thisjhouse when Mr. Davis received a Fedﬁx
parcel.” R. 38, 1. 9-13. | o

The state then presented tl’le‘testimony of AgervﬁiRonr'lie Hiﬁsqn. Hinson tgstiﬁéd
fhat Agént Tracéy received a tip from éonﬁdential infonnant about a péckage that was
éoing to be delive;ed in Florence County. R 45, 11. 'l 5-24. Hinson explained that ‘éhe ageﬁts
'had the tracking number for the package and discovered that thé origin of the package was
Phoenix, Arizona. However, the return address was in Ceﬁitos, California. The addressee
on the péckage was a “Jhon Gisbon.” R. 46, 1. 21 - 4.7,' ]. 20.- Hinson claimed that a
“narcotics K-9 cénducted a sniff on the pac'kage‘and alerted” to the “presence of | illegal

narcotics.” R. 46, 11. 4-17.

1394 S.C: 213, 715 S.E.2d 650 (Ct. App. 2011)

2367 S.C. 41, 625 S.E.2d 216 (2006)
| 10



Based on this information, the agents obtained a search warrant for the package and
dis'covered “one wrapped bale of green plant material consistent with marijuana” inside. R.
49, 11 13-“19.' The agents then planned a controlled delivery of the péckage and ebtained an

‘antieipatory search warrant for the residence listed as the recipient éddress. R. 50, IL 1-20.
In addition to the actual residence, the search warrant specified the following to be searched:
;‘aﬂ ﬁereons in the residence and all vehicles éssociated with the occupants, personal effects,
“locked contaiﬁers, anei any and all parcels or boxes.” Under the search watrrant, the items to
- be seized included,, “Any records, paper or electronic, shewing . . . involvement in the ‘
| “ir'ﬁportati‘on of controlled sﬁbstances; any ‘corni)uter, digitgl media related to contr‘olled
substances . . . cellular phones, palm pilot style devices containing coﬁtact information for
sourée areds .. * R. 50,123 —51,1.20. |
| After obtaining T[ﬁe anticipatory search warrant, Agent ATracey conducted the
controlled delivery while the other officers conducted surveillgnce on the residence.” R. 52,
1.3-53,1.9. Aftera black male, later identified as Davis, accebted‘ the package and Walkeq :
around to the back of the. residence, the ofﬁcers‘move‘d in on the residenee' in order to
execute the anticipatory search warrant They “ended up securing two black males.” R. 53,
1. 10 — 54, 1. 20. Agent Hinson explained thélt’s “its common préetice” to “secure anybody
1n and around the residence” for ofﬁcer safety. R. 54,1.21 —55,1. 5. The two black males
. detained were Shawn Davisl and Appellant. They were foﬁnd on the back porch. R 55, 1L
‘. 9-10.
Hinson explained that ‘the officers immediately patted down each of them for “any
.weapons or anything and to retrieve items . . . from their ?ocléets.” R. 55, Il. 20 — 25. Two °

cell phones and an iPod Touch were found on Appellant. R. 56, 1. 180 — 57, 1. 3. At that

S 11



point, one of. the officers, but Hinson did not know who, look[ed] through [thg cell phones]
to see any recent call history.” They found a call to Phoenix, Arizona. Based on this dialed
phone call to Phoenix where the package originated, the officers thought Appellant “was
involved in this crime” and arrested him for trafficking in marijuana. R. 57, 1l 4-21.
Hinson testified that he thought théy asked Davis who was living at thé residence and that
Davis said both he and Appellant stayed at the residence “off and on.” Allegedly, tilere was
marijuana plainly visible when ybu walked throughout the house. R. 57,1.22 — 58, 1. 22.

- On cross-exarrﬁnation, Hinson admitted that he was not involved in the arrest of |
Appellant and that by the time he got to the backyard Appellant was already in handcuffs.
Therefore, he had no personal knowledge ‘that Appellant was found on the porch. R. 61, 1L
3-18; R. 64, 1. 16-20. Hinson testified that it was not ‘until after the arrest that the officers
discovered the dialed _call to Arizéna. R.61,1.19-62,1. 4;R. 63,'11. 2-7.

The state also éalled Ageht Dennis Tracey to the stand. Tracey testified consistent
'_ with Hinson up until the cbmpletion of the controiled delivery. However, Tracey admitted
that he was not present when Appellant was arrested or when the cell phone was retrieved |
from Appellant. R. 70, 11. 23-24. |

Tracey explained, “When warrants are bqing executed, all persons located at the
property are detained. Detaining is not necessarily an arrest. It just means that they are
detained for their safetgf'and the safety of the officers on the scene. Their properties are
removed from their person usually . . . so that they can’t damage or destroy any potential
evidence . . .” He claimed that based on his knowledge, this was V\;hat happened in this case.
Tracey also said, “[Olur anticipatory search 'warra-hts do have language to say that the

electronic devices on scene are to be searched for indicia of involvement in the importation

12



of narcotics or shipping of drﬁg-related currency.” R. 71, 1. 3 — 72, 1. 3. Furthermore, Tracey
agreed v‘vith‘ the solicitor that tﬁe residence includes the curtilage. R. 74, 11. 4-6.

The court found “that law enforcement had sufficient leave or justification to search
[Appellant], his cell phone, and the premises pursuant to a search Warrant.” The court also
found “sufﬁcient probable cause existed for [Appellant] to be arrested based upon the
evidence and testimony that’s been elicited from this stand.” The court commented’_thet :
defense counsel’s argument regarding mere presence was “q faetual issue for the jury.” R.
75,11. 1-21. |

The court later clariﬁed,A “The antieipatory search warrant even had in there cell
phones. Okay? So they had a warrant to search ftheit bhone and I made a ﬁﬁding C. fhat |
they had a vyangnt to search that phone the day that he was taken into custody. When they
went out there, delivered that package, and subsequently arrived at that house and took eaCh
of these defendants, Mr. Davis and Mr: Qampbell, into custody,vthey. already had a warraﬁt |
to searcﬁ the phone when they went out there.” R. 80, 1. 19 - 81, 1. 10. Defense eognsel “
disagreed arguing that law enfercement did not have a search warrant to search Appellant or
Appellant’§ phone. He stated fhey only had a warrant to search the residence and Appellant
was not found inl the residence. R. 81,11. 11-17.

Discussion

The Fourth Amendment to the United States Constitution prohibits unreasonable
searches and Seizures: “The right ‘of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not be ‘Violated, and
no Werrants shall issue,”but upon probable cause, supported by Oath er affirmation, and

particularly describing the place to be searched, and the persons or things to be seized.”

13



U.S. Const. amend. IV. “The fundamental question in determining the lawfulness of an
arrest is whether probable cause existed to make.the‘arrest.” Frazier, 394 S.C. at 220,
715 S.E.2d at 653 (quoting M, 367 S.C. at 4,49, 625 S.E.2d at 220) (internal
quotations omitted). “Probable cause for a warrantless arrest exists when the
circumstances within the arresting officer’s knowledge are suffrcient to lead a reasonable -
.person to believ_e that a crime has been committed by the person beingl,arrested.” Ld.'
“Whether probable cause exists depends upon the totality of the circumstances
-surrounding the informationvat the officer’s disposal.” Id.
If this.Co.urt ﬁnds'Appellant was placed under arrest, rather than simply detained,.
immediately upon law enforcement discove'rlng Appellant in the hackyard of _the
residence where the FedEx hox was delivered, then this Court should find Appellant vras
subject to an unlawful arrest since’at that time, law enforcement had ho knowledge that a
crime had been comm1tted by Appellant At the time law enforcement found Appellant
in the backyard, all they knew was that a FedEx box contalnlng what they bel1eved to be..
marijuana was delivered to the house and accepted by Davis. There was no ev1dence
connecting Appellant to the FedEx box or any evidence that Appellant had knowledge of
what the box contained. Therefore under the totality of the circumstances, the officers,
or any other reasonable pereon, could not have believed that Appellant had committed a |
crime. - If anything, Appellant was merely'presentat the scene.
" Furthermore, if this Court finds that Appellant was arrested without probable
cause, then the er/idence allegedly found within .Appellant’s cell phone,' speciflcally‘ the
“dialed call” to a number in Arizona should have been suppressed. See State v. Sachs,

264 S.C. 541, 560, 216 S.E.2d 501, 511 (1975) (The exclusionary . rule provides that

14



evidence seized in violation of the Fourth Amendment must be excluded from trial.); see

also Wong vSun v. United States, 371 U.S. 471, 484 (1963) (The exclusionary rule
prohibifs the use of evidence obtained directly or indirectly through an uniawful search or
| seizure under the fruits of the poisonous tree doctrine.).

Therefore, the trial court erred in denying Appellant’s motion to suppress since he
was ;u'relsted without probable cause and without a warrant.. Appellant’s conviction
should be reversed and this case remanded to the Florence County Court of General

Sessions for a new trial.

15



CONCLUSION'

Appellant respectfully requests this Court reverse his conviction for trafficking in

marijuana and remand this case to the Florence County Court of General Sessions for a new

trial. -

Respectfully submitted,

rfpmM C//uwfm

Lara M. Caudy
Appellate Defender

* “ATTORNEY FOR APPELLANT
~ This 24th day of March, 2014.
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