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STATEMENT OF ISSUES ON APPEAL

I. = The trlal court properly restricted Appellant ] ab111ty to go on a'
fishing expedition in his cross-examination of the State’s W1tness
regarding bias, or speculate before the jury on possible bias; when -
" the proffer of his cross-examination of the w1tness falled to reveal

any ev1dence of bias.
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STATEMENT OF THE CASE |
The Edgeﬁeld County Grand Jury 1nd1cted Appellant on charges of murder two counts of
. attempted murder and possess1on of a Weapon durmg the commission of a v1olent crime. (True-
'., bllled Ind1ctments R. 1-2; 4- 5 7-8; 10- 11) He proceeded to trial before the Honorable D Cralg
‘ Brown and Jury from October 16 20 2017 The jury was charged w1th lesser 1ncluded offenses

E related to the murder and attempted murder charges The Jury found Appellant gu1lty of f

v.voluntary manslaughter assault and battery of a hrgh and aggravated nature (ABHAN) assault‘ .' o

N s and battery in the first' degree and possessmn of a weapon durlng the comm1ss1on of a v1olent -

o c/rlme (T 723- 724 R. 477 478) The trlal court sentenced Appellant to thrrty years 1mprlsonment_ o
for voluntary manslaughter twenty years concurrent for ABHAN ten years consecutive, for
‘ .assault and battery ﬁrst degree and t1me served for the possessmn charge (Sentencmg Sheets;

v

";R.3; .6,; ,9, 12)..Appellant_ ﬁl_ed aNotlce of'Appeall., :



~ STATEMENT OF FACTS

| The vlctim Leric Merriweather got meat to have a.cookout with some family and friends

at his house. (T 259; R. 63) Carlo Harr1s and Kerth Mathis stopped by, but left after staylng a
'short -tlme. (T. 261; R 65). Whlle Merrrweather was out51de Appellant came into- the yard
After some talking, thlngs escalated and Dwayne Jones, a cousin who was at the cookout pulled :

La gun Merrlweather got upset and demanded Jones and Appellant leave (T 262 263 R 66 67).

H

Accordlng to Retrell Chrnn when she arrlved at ‘the cookout there was a lot of =

o _,"~commot10n go1ng on. (T 287 288 R 91- 92) She testrﬁed Appellant and Memweather were in

~‘an'argument Darius ROss a ne‘1ghbor also conﬁrmed an argument occurred between Appellant )
" and Merrrweather in Merrlweather S yard He sald there .was lots of argumg and cussmg '
‘ ‘(T 304-305; R 108 109) lShortly after Ross went back home he saw’ Appellant walklng up the

: street He testlﬁed Appellant was angry or upset (T. 308 309 R. 1 12 113) |

" i . After Appellant left Mernweather s yard, he called Harrls and Mathls The two retumed o

o to Merr1weather S house where he explalned what had transplred w1th Appellant (T 356 357

. -. R 160 161) Mathls tr1ed to get Merr1weather to calm down after the argument w1th Appellant

" Y they went 1n Merr1weather s car to the store to buy beer (T 358 359 R 162 163)

After stoppmg at the gas stat1on for beer Merrlweather pulled h1s car up to Santonlo. \

'Ryan § house to: talk w1th h1m Merrlweather remalned in the car along w1th Harrls and Mathls L

(T 319- 320 360 R.123- 124 164) Whlle they were talkmg, they saw Appellant walkmg down E
the road Appellant crossed the toad and passed be51de Memweather s driver side wrndow He;
: then went into Ryan s yard before retracmg his steps back past Memweather ] w1ndow As he

passed Appellant pomted at Memweather (T 364 R 168)

- “Ryan did not indicate wheré Appellant came from, merely that he saw him walkmg toward the' group at.
Memweather s car. “Mathis testified Appellant got out of a green Honda and-headed towards them. (T.363; R. 167)
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After Appellant passed and pointed, Mérriweather got out of his car. - Appellant then
- pulled out a gun in front of victim and the other persons present, pulled the slide back to load a

" bullet in the chamber, and placed it back in hlS pocket (T.326; 366; R. 130 170) Merrlweather

' 1ndlcated the gun Appellant had was the same’ one  from. Merrlweather s house and that ‘

Merr1weather d1d not belleve it had any ‘ammunition in-it. (T 328 367; R.132; 171). Both Harr1s o

and Mathis got out of the.car as Merrlweather approached Appellant (T 367 R, 171)

Merr1weather wanted to ﬁght Appellant He approached Appellant with hrs ﬁsts balled

o up ready to ﬁght (T.343; 368 R 147 172) Appellant pulled h1s gun back out and shot'“

| ',‘Merrlweather in the chest. Only Appellant had a weapon at the t1rne of the confrontat1on (T. .

‘ 346 369 398 399; 419- 420 652 R150 173 202- 203 223 224 415) /Appellant contrnued

- ﬁrmg at Harrrs Mathls ‘and Merrlweather unt11 the gun ran out of ammun1t1on (T.330; 332 ‘
" 370 372 R 134 136 l74 176) Memweather ran behmd Ryan s house wh1le Mathls and Harrls:_

.' “"both ran- from Appellant Harr1s ultrmately was’ grazeddln the leg (T 332 373 R 136 177) .

- -Appellant walked away from the scene and Memweather came back around to. the front of the‘ o

. f"house (T 332 333 R 136 ,137) Merrlweather d1ed as a result of hrs wound As Appellant‘.;':‘-

.‘ admrtted he “shot and kllled an unarmed man ” (T 651 R 414)

N
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. - - STANDARD OF REVIEW

" In criminal cases, the appellate court sits to rev1ew errors of law only State v. Wilson,

3458.C” 1 5-6,.545 S. E 2d 827 829 (2001) State V. Butler 353 S C. 383 388 577 S. E2d 498,
~“V500 (Ct App. 2003) “The adm1s51on of ev1dence is w1th1n the drscretlon of the trial court and
' "_;w1ll not be, reversed absent an abuse of dlscretlon ” State V. Pagan 369 S C 201 208, 631 S.E. 2d‘
o "_262 265 (2006) “An abuse of d1scretlon occurs when the conclu51ons of the trlal court e1ther

T lagk ev1dent1ary support or are controlled by an error of' law > Id

B “A trlal Judge has con51derable latltude in ruhng on the adm1551b1hty of ev1dence and his. |

Lo -trullngs w1ll not be d1sturbed absent a show1ng of probable pre]udlce ? State V. KellJ 319 S.C.

‘ 173 176, 460 S E 2d 368, 370 (1995) “The trlal Judge retalns d1scret10n to 1mpose reasonable

llmxts on the scope of cross exam1nat10n » Staté v. Mlzzell 349 S. C 326 331 563 SEE.2d 315 |

S~

317 (2002) “If the defendant establtshes he was unfalrly preJudlced by the 11m1tat10n 1t is |
E reversrble error ” Id “Thls Court w1ll not dlsturb a trial court s rullng concernlng the scope of

" cross- examlnatlon of a Wltness to test hlS or her credlblltty, or to show poss1ble b1as or self- ;

| mterest in- testlfymg, absent a manlfest abuse of d1scret10n 7 State V. Gracel , 399 S. C 363 371

g 73;1_S_.E.2d \880, 884,(2012).



-~ ARGUMENT

L The trial court properly restricted Appellant’s ability to go on .
L a fishing expedition in his cross-examination. of the State’s
' witness regarding bias, or speculate before the jury on possible
bias, when the proffer of his cross-exammatlon of the witness '
falled to reveal any evidence of bias.

Appellant contends the trial court erred in restricting his ability to ‘cross-examine Keith

-Math1s regardlng a prlor 2011 convrctlon on the bas1s that the underlylng facts of the convrctlon a
\;ould demonstrate a h1as in favor of Merrlweather and a willingness . to. cover up “for

o Merrlweather Anpellant had the opportumty to proffer any testrmony or ev1dence regardlng the- - |
pr1or‘hconv1ct1on for prov1d1ng false 1nformat1on to pollce He falled to establlsh any ev1dence of '
b1as 50 the tr1al court properly restrlcted hlS Cross- exammatlon of Mathis to include only
rreference to the conv1ct1on pursuant to Rule 609(a)(2) SCRE -

.“The Slxth Amendment rlghts to notlce confrontatlon and compulsory process guarantee

Athat a crlmlnal charge may be answered through the calllng and 1nterrogat1on of favorable

W1tnesses the cross exam1nat1on of adverse w1tnesses and the orderly 1ntroduct10n of ev1dence

,State V.. Graham 314 S. C 383 385 444 SE2d 525 527 (1994) (quotmg Statev Schmrdt 288 S

S C. 301 303 342 S E2d 401 402 (1986)) “A defendant has the rlght to Cross- examme a

o w1tness\concem1ng b1as under the Confrontatlon Clause ” Mlzzell 349 S C at. 331 563 S.E. 2d at

317 (c1t1ng Davis v. Alaska 415 U. S 308 (1974)) “A defendant demonstrates a Confrontatlon
Clause' violation when he is prohlblted from - engagmg in .otherW1se appropr1ate Ccross-
| examinatiOn designed to show.a prototy'pical form of bias . from which jurorS' could' draw

1nferences relatmg to the rehab1l1ty of the w1tness ” Gracely 399 S.C. at 372, 731 S.E.2d at 885

(quoting. State v. Stokes, 381 5.C. 390, 401 02,673 S.E.2d 434, 439(2009)) SR



t

Additionally, Rule 608(c) SCRE, provides that"‘bias, vprejudiCe or any'motiye to

, mlsrepresent may be shown to 1mpeach the Wltness either by examination of the Wltness or by

evidence otherw1se adduced ” Rule 608(c) “preserves South Carolina precedent holdlng that _

) generally, anything havmg a legitlmate tendency to throw l1ght on the accuracy, truthfulnessA S

and smcer1ty of a witness may be shown and con51dered in determimng the credit to be accorded L

: ‘his testimony’ ” State V. Jones 343 SC 562 54l SE2d 813 (2001) (quotmg State A .

.Brewmgton 267 S C. 97 226 S E.2d 249 (1976))

o

In the 1nstant case, Appellant sought to show that Mathis would remove ev1dence of the o

-' _ gun possessed by Merr1weather because of hlS prior conViction for prov1d1ng false 1nformation in

prior a,c.ase mvolvmg Me‘rr1weather ina shootlng.* Dur1ng the proffer, the following col_loquy '

occurred:

Q'.

‘In 2011 .you were conv1cted of giving false 1nformation to
the police correct‘? : :

] .

- Yes, sir.
_And that 1ncrdent 1nvolved a shooting that -- and 1nvolved a
o shootmg of Ler1c Merr1weather correct‘7 : :

C Yes;sit

And the false info'rmati‘on' that .you were convicted: of
- giving ‘was covering up for " Leric ‘Merriweather being - .
"1nvolved in that shooting, correct? . ' :

No, sir. )

| ‘.Okay. ,

" [Appellant’s Counsel]: That’s pretty much all we intended to do.

" (T.384-385; R.188-189). .

o



Nothlng in the information provided to the trial c_ourt ‘by' Appellant during his proffer of ». '
" testimony estahliShed any basis tolargue Mathis removed evidence or had a bias in favor)_.of
Merriweather. The Only information that, came out of the proffer.was ,that the'charge’ involved a_l ‘
'shoot1ng of ‘Merrlweather Mathis "speciﬁ)Cally denied'Covering anything‘up in"that case and

Appellant presented absolutely no evrdence the false 1nformat10n related to a cover-up,- removal.,

_‘of ev1dence or anythrng s1m11ar to what he argues the testlmony would have shown Mathrs |

credrbrlrty was sufﬁcrently 1mpeached through the testlmony regardmg ‘his conv1ct10n for e

3 ~‘.prov1d1ng false 1nformat10n and the tr1al court properly denled Appellant S request to go ona. -

flshlng expedltron in order to’ try and 1nfuse rank speculatlon into the trral regardrng whether

. '_~Mathrs covered up a gun no. one—rncludmg Appellant——even saw, 1n hlS possessmn See State V.

leksey 343 S C 20 34 538 S E2d 248 255 (2000) (“[T]r1al [courts] Tetain w1de latrtude

‘j_rnsofar -as the Confrontatlon Clause 1s concerned to 1mpose reasonable limits on such cross-, '

o ex_amination based 'on -c_oncerns_v about-,' among other .thrng‘s,”harassment, prejudlce, confuswn of

3,‘:‘2 On appeal Appellant craves reference o Case No 71827ED (Edgeﬁeld Cty Maglstrate)

~arguing this Court can take judicial notrce of the record in that case. However Appellant never .

- presented the records. to the trial court, never argued at trial the records were ‘eviderice

* . demonstrating bias or that Mathrs would conceal’ facts on behalf of Merrlweather nor establlshed' _
" on appeal their relevancy to the i 1ssue of bias. As atesult, it would be improper for this Court to -

consider the facts in the records . to determme whether the trial court properly "admitted .the

testimony. at trial when the tr1a1 court 'was not given the opportunity to consider. the records. Seée -

I'On, L.LC.v. Town of Mt. Pleasant, 338 S.C."406, 42122, 526 S.E.2d 716, 724 (2000) (“An
. 'appellate court may .not, of course reverse for any reason appearing in the record. The losing
~ party must first try to convince the -lower court. it is has ruled wrongly and then, if that effort
fails, convince the appellate court that the lower court erred. This principle underlies the long-
"establrshed preservation requlrement that the losing party generally must both present his issues
and arguments to the lower court and obtain a ruling before an appellate court will review those
- issues and arguments ), 1d. ‘at 422, 526 S.E.2d at 724 (“Imposing this preservation requirement
" on the appellant is meant to enable the lower court to rule properly after-it has considered all
relevant facts, law, and arguments. . . . It prevents a party from keeping an ace card up his
' sleeve—mtentronally or by chance—m the hope that an appellate court will accept that ace card
_and,viaa reversal give him another opportunlty to prove his case.”). - :

~



the issues witnes'S’ safety, or interrogation that is repetitiVe or only marginally relevant.”

- (quoting Delaware v. Van Arsdall, 475 U.S. 673, 679 (1986) ).
! / .
Add1t10nally, any error in failing to allow the Cross- exam1nat1on is entirely harmless in

, light of the facts presented ‘in this case. The South Carohna Supreme Courtt. has recentlyj :
relterated that even a ConfrOntation Clause violation may be liarrnless and fe'kplaine'd the analysis'
for determining harmless erTor:

CCAC [C]onfrontation [C]lause error is harmless 1f the ev1dence is
. overwhelming and the violation 'so: insignificant by comparison *
that we -are persuaded, . beyond a reasonable doubt, . that the =
‘violation did nét affect the verdict.” State v. Holder, 382 S.C. 278,
"‘285 676 S.E.2d. 690, 694 (2009) (quoting State v. Vincent, 131 - -
Wash.App. 147, 120 P3d 120, 124 (2005)). When determining -
whether an error is harmless, this Court.considers, infer alia: “the
importance of the witness’ testimony in the prosecution s case,
,whether the testimony was cumulative; the. presence.or absence of
. evidence corroborating or contradicting the testimony. of thel
witness on material points, the .extent of cross-examination
otherwise - perm1tted and, of course, the overall strength of the -
prosecutlon s case.” [Delaware V. Van Arsdall 475.U. S 673 684
‘(1986)] ' e

State V. Perez 423 S C. 491 498 816 S E.2d 550, 554 (2018)
Whlle Mathis testimony was s1gn1ﬁcant in the 1nstant case the. remaming factors -
' r1nd1cate any error was entirely harmless The testimony that was presented in the proffer falled ‘v i
~-',to exp‘and upon.the testimony sohc1ted in front of the Jury durmg cross.examinatlon allowed by
the trlal court Appellant was able to bring forth the fact Mathis was good fr1ends w1th
‘ Merriweather‘and that he had prevrously been conv1cted of prov1d1ng false 1nforrnat1on to police.
Asa result his cred1b111ty was already damaged by the cross-examination. o |
Further, testimony presented during tr1al 1nd1cated no one saw Merriweather w1th a .

,"weapon (T 346 369 398 399 419 R. 150 173 202 203, 223) Appellant admitted he d1d not

: know whether Merriweather had a weapon on h1m (T 604 647 R.367; 410) After first telhng -



\

' police Merriweather had the gun and he got it away“from Merriweather Appellant later told the
polrce that Merriweather did not have a gun. (T. 643 644; 646 R.406-407; 409) Others testified
Merrrweather was confrontmg Appellant with balled up ﬁsts ready to ﬁght but definitely

o VW1thout a gun (T 343, 368 369;.R.147;. 172 173) Appellant ultlmately admltted he killed an

. - unarmedman (T651 R414)

Even 1f the test1mony regardlng p0551ble b1as had been admltted 1t would not have had

,any 1mpact on the Jury S verdlct because the only reason 1t was sought to be admltted was to try"' L

‘and contend Memweather ‘may have had a weapon that Mathls took from the scene. Appellant} o

' ‘admltted at trial he never saw. a: gun and he shot an unarmed man. No cross- examrnatlon rarsmg “
the mere speculatron regardmg Mathls actions would alter the testrmony from Appellant
‘_hlmself As a result any error in farhng to. allow the testrmony before the Jury was entlrely :
‘-harmless‘ E “ | |
- Accordmgly, the trral court d1d not err in. allowmg the addltlonal cross examrnatlon of ,
L '.'Mathls Appellant s rank speculatron 18 not a substrtute for proof estabhshmg the relevancy of .
the prior conv1ct10n in thls case : He falled to demonstrate through h1s proffer that any -
' :’f““meanlngful 1nformat10n would be. ellclted from whlch the Jury could derrve a motive or blasi N

" beyond that already estabhshed through the test1mony presented Add1t1onally, any possrble

- ‘error was entlrely harmless as the basis for seeklng to estabhsh the b1as was to’ show Mathls may L

e rhave removed Mernweather S gun from the scene, but all evidence in the record 1nd1cates

| Merriweather was unarme_d at the trme of the shootrng. ‘Therefore, thlS ‘Court should affirm ‘ -

- Appellant’s convictions and sentences.

AN
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CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court be affirmed.
Respectfully submitted,

ALAN WILSON
Attorney General

WILLIAM M. BLITCH, JR.
Senior Assistant Attorney General

BY: /
William M. Blitch, Jr. /

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
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ATTORNEYS FOR RESPONDENT

March 15, 2019
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