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APPELLATE PANEL DECISION AND ORDER
OF THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

W.C.C. FILE NO: 1208767

Shane Almquist . , - EMPLOYEE,
: CLAIMANT/RESPONDENT
VS.
Meditam _EMPLOYER,
AND
Guarantee Insurance Company c/o Patriot National CARRIER,
Insurance Group , DEFENDANTS/APPELLANTS,

Appellate Panel Review held in Columbia, South
Carolina, on October 15, 2013 per notices timely
And properly served upon all parties of interest.

Appellate Panel Decision and Order Filed:
2] )]

APPEARANCES:  Claimant/Appellant represented by Daniel L. Draisen, Esquire

‘Defendants/Respondents represented by Kathleen G. Lyall, Esquire, of
McAngus, Goudelock and Courie LLC.



STATEMENT OF THE CASE

A hearing was held before the Single Cémniissioner on April 9, 2013 in Anderson, South
Carolina to determine issues as set forth on Forms 50 and 51. Claimant alleged injury by
accident arising out of and in the course and scope of his employment as'a van driver with
Meditam on July 5, 2012. Specifically, Claimant was employed as a van driver and was struck
by a third party vehiclé while transporting patients for medical appointments. Claimant alleged
an aggravation or exacerbation of a pre-existing back condition and requested a finding by the
Commission that he was entitled to causally-related medical treatment until released By a doctor
at maximum medical improvemgm. Claimant further assérted entitlement to temporary total
disability from the date of the accident to the present and continuing.

Defendants denied Claimant sustaineq a compensable injﬁry by accident under S.C. Code
Ann. ‘§42—9—35 and §42-1-160. Specifically, Defendants asserted that Claimant did not prove by
a preponderance of the evidence that his subsequent injury aggravated his pre-existing condition
as requiréd under §42-9-35. Further? Defendants asserted that Claimant is not credible and
specifically requested a finding of credibility at the’ hearing. -

The Single CommiSQioner made the following findings of fs;ct: that when the Single
Commissioner reviewed the medical records as a whole, they clearly show Claimant had
numerous complaints of severe bafzk pain leading up to the March 12, 2012 and July 5,.2012
accidents; that when Dr. Reing was presented with the pre-injury medical reports, even he had to
rescind his opinion as 1o causal connection between Claimant’s complaints of pain, back spasms,
MRI results and the March 12, 2012 and July 5, 2012 accidents.; specifically, Dr. Reing testiﬁéd
he could no longer state to a reasonable degree of medical certainty that either the March 12,

2012 or the July 5, 2012 injury aggravaied or exacerbated Claimant’s pre-existing back



condition; that although Claimant’s family physician, Dr. Malvern, testified that she believed the
March 12, 2012 and July 5, 2012 injuries aggravated Claimant’s pre-existing back injuries, she
admitted that as an internal medicine specialist, she would have to defer to the orthopedist who

treated Claimant; that Claimant is not credible, he was not only inconsistent in his hearing

testimony compared to his deposition testimony, but the medical evidence also contradicts his

lestimony as well; that though Claimant may be a poor historian, in his’ teslimony, Claimant
repeatedly stated that he “never” specifically complained of back pain in the months leading up
to the accidenl; that based on this evidence as a whole, the Single Commissioner did not find that
Claimant met his burden of proof i‘n this case under.S.C. Code Ann. §42-1-160 or S.C. Code

Ann. §42-9-35. This appeal was timely filed thereafter.

A : EVIDENCE OF THE CASE

Al the hearing before the Single Commissioner, the Commission’s file and the
S

Commissioner’s notes were made a part of the record of the hearing without objection. Over the

objection of Defendants due to a lack of a duly issued subpoena by Claimant’s attorney, Dr. Lori

‘Malvem was called to testify on behalf of Claimant. Dr. Malvern téstiﬁe_d that she currently .

practices medicine at New Horizon Family Health where she has been practicing for over two
years. (Hrg. Trs. p. 12, lines 10-12). - Based on her testimony regarding her cducation and

experience and without objection by Defendants, Dr. Malvern was qualified as an expert in

internal medicine and family medicine, (Hrg.‘ Trs. p. 14, lines 6-15).

Dr. Malvern testified that she began treating Claimant on May 9. 2011. (Hrg. Trs. p. 15,

lines 2-3). Claimant was previoilsly treating with other doctors at New Horizon before he began

treating with Dr. Malvern. (Hrg. Trs. p. 15, lines 4-5). Dr. Malvern testified that Claimant had



chronic back pain when she first started treating him in 2011. (Hrg. Trs. p. 16, lines 2-6). His
back pain was treated with Ultram and it was thought that his back pain was secondary to
degenerative disc disease. (Hrg. Trs. p. 16, lines 6-14). -

Dr. Malvern also treated Claimant for high blood pressure, high cholesterol and diabetes.
(Hrg. Trs. p. 17, lines 7-9). Dr. Malvern testified that from May 2010 through May 2012, the
box on Claimant’s medical records that lists his chiel complaints do not specifically say back
pain. (Hrg. Trs. p. 18, lines 1-5).

Dr. Malvern next testified that she was éware of a lifling injury at work. However, Dr.
Malvern was unable 10 remember what Claimant lifted that caused the pain. (Hrg. Trs. p. 19,
lines 15-19). Tollowing the lifting injury, Claimant was prescribed Tramado!l. (Hrg. Trs. p. 19,
lines 23-24). Claimant had been on Tramado! prior to the lifting accident and took it
imcrmittently.l (Hrg. Trs. p. 20, lines 1-3). Claimant rcturned to work following the lifting
‘accident. (Hrg. Trs. p. 20, lines 23-24).

Dr. Malvern first saw Claimant on August 3,201 2 following his car accident. (Hrg. Trs.
p. 21, linés 5-8). Claimant complained of tenderness in his low back, difficulty getting in and
out of chairs and difficulty getting up onto the exam table. (Hrg. Trs. p. 21, lines 22-25). Dr.
Malvern testified that she believes to a reasonable degrée of medical certainty that the July 35,
2012 automobile apcidcnt aggravated Claimant’s pre-existing back condition. She further
testified to a reasonable degree of medical certainty that Claimant needs additional treatment for
his back. (Iirg. Trs. p. 22, lines 19-22). Dr. Malvern further testificd to a reasonable degree of
medical certainty that she did not believe Claimant could return to work as a van driver at this

time. (Hrg. Trs. p. 23, lines 8-12).



On cross-examination, Dr. Malvern testified that she would defer to an orthopedist for
their specialty ‘for a back claim. (Hrg. Trs. p. '25, lines 13-15). Further, she testified that she
would defer to the opinion of an 6rth6pedist that has had a chance to review Claimant’s
symptoms, MRI and their findings. (Hrg. Trs. p. 25, lines 15-17).

Dr. Malvem next clarified that while the chief complaint listed on Claimant’s charts prior
to the accident were never about back pain; his chief complaints following the accident were
never back pain either. Dr. Malvern testified that she relies heavily on a paticnt’s subjective
complaints and that she relies on her patients being honest in their reporting of symptoms. (Hrg.
Trs. p. 27, lines 16-21). Specifically, she testified that one of her main factors in opining that the ‘
Ciaimant had aggravated his back injury were his subjective complaints. (Hrg. Trs. p- 27, lfnes
22-24). |

Dr. Malvern admitted to treating Claimant on May 9, 2011 when he complained of sharp
pains in his back that took his breath away. (Ilrg. Trs. p. 28, lines 4-7). Further, Dr. Malvern
recalled noting 1ha‘5 ‘Claim’ant had tenderness across his mid-back and shooting pains in his back
that \;\"cre happening more frequently. (Hrg. Trs. p. 28, lines 9-14). Dr. Malvern contjrnlcd, that
she had a chance to review Claimant’s records from New Horizon Clinic 'from before she bégan
treating him and that she reviewed the notes from October 29, 2010 where it was noted that
Claimant had chronic back pain secondary to herniated disc. (Hrg. Trs. p. 28, lines 16-210).
Further, she reviewed records {rom October 1, 2010 where it was noted Claimant had chronic
back and pain beginning in the T-spine radiating to the front. (Hrg. Trs. p. 28, lines 23-25). Dr. |
Malvern also noted that Claimant reported pain in his\ lower back with spasms on May 26, 2010.
(Plré. Trs. p. 29, lines 2-5). Dvr. Malvern was Claiman'l’s primary care physician on FebruaryA 10,

2012, one month prior to the alleged lifting accident, when Claimant reported having back pain



and muscle spasms. ‘(Hrg. Trs. p. 29, lines 15;19). Dr. Malvern conﬁrmcd that she
recommended [buprofen and muscle relaxers and that she noted he was very stressed secondary
to his finances and work. (Hrg. Trs. p. 29, lineé 20-25).
Dr. Malvern indicated that tendemness in Claimant’s back was ar; objective complaint that
helped he_r substantiate her opinion of aggravation. (Hrg. Trs. p. 30, lines 1-4). ‘When
questioned how she was able to differentiate the tenderness he was experiencing following the
accident to that before the accident, she indicated that she relies on his subjective complaints.
(Hrg. Trs. p. 30, lines 5-9). Finally, Dr. Malvern again confirmed that she would defer to the
opinion of an orthopedist. (Hrg. Trs. p. 30, lines 14-16). N
| On redirect examination, Dr. Malvern testified that she would defer Claimant’s freatment
to somcone who specializes in backs. (Hrg. Trs. p. 31, lines 8-10). However, she testified that
. she is qualified to render an opinion on causation. (Hrg. Trs. p. 31, linc;s 12-17).
Claimant was the next witness to testify. Claimant testificd that he was last employed as
a medical driver for Meditam. (Hrg. Trs. p. 36, lines 2-4). His responsibilities were 16 éick up
clients, take them to the medical appointments and pick them up fbllmving their appointments.
He cl'ioes not requirc a special license for his position. (Hrg. Trs. p. 36, lines 7-11). érior to
working for Meditam, Claimant worked for LeFleur Transportation as a medical driver. He also
worked for Senior Solutions as a medical driver. (Hrg. Trs. p. 37, lines 5-6). Claimant did not
graduate from high school, but got a GED. He did not attend any college or additional education
beyond his GED. (Hrg. Trs. p. 37, lines 17-19).
Claimant testified that he initially injured himself while working for Meditam in March
2012 whilé picking up a wheelchair and pu?ling it into a van. (Hrg. Trs. p. 38, lines 6-7). Hc

testified that he reported the accident 1o Angic and asked her for workers’ compensation



reatment. (Hrg. Trs. p. 38, lines 11-13). He did not ever receive any treatment from the
employer and missed apﬁroximately one week of work. (Hrg. Trs. p. 38, linés 14-18). Claimant
testified that he treated with a chiropractor following the March accident and that the
chiropractor helped his pain. (Hrg. Trs. p. 38, lines 2-3). He testified that he was not getiing any
specific medical ;reafn1ent for his back in .luly 2012 prior to the t?ar accident. (Hrg. Trs. p. 39,
lines 11-13).

Claimant next testified that or; July 5, 2012 he was stopped at a red light when another
driver slammed into the back of his van. (Hrg. Trs. p. 39, lines 18—19)'. All of the passengers in
the van, includiﬁg Claimant, were transported to the hospital by ambulance. (Hrg. Trs. p. 40,
lines 1-3). The police filled out an accident report which was submitted at APA #6, pgs. 84-85.
Claimant testified that the back of the van as pushed in by 8 to 12 inches and that the impact was
very severe. (Hrg. Trs. p. 42, lines 2-6).

Claimant testified that he notified Candy and Angie at Meditam of the accident. (Hrg.
Trs. p. 42, lines 18-19). Claimant denied ever being sent to a doctor by l]is employer or workers’
compensation. (Hrg. Trs. p. 43, lines 14-19).

Claimant testified that he was writlen out of »work by Drs. Malvern and Reing. (Hrg. Trs.
p. 43, lines 22-24). He has not worked since the date of the accident. (Hrg. Trs. p. 43, line 25).

Claimant testified that he feels he needs additional medical treattﬁent, including physical
therapy. (Hrg. ‘Irs. p. 44, lines 1-9). He testified thal he experiences muscle spasms all day
long. ‘(Hrg. Trs. p. 44, lines 11-12).

Claimant admitted to having back problems since 1993, but indicated that he learned to

deal with the pain. (Hrg. Trs. p. 44, lines 20-22). Claimant was injured in a car accident in 1993

and had three herniated disc in his back and a strained neck as the result of the same. (Hrg. Trs.



p. 45, lines 1-7). Claimant teétiﬁed that after the accident in 1993, his back hurt every day and
that there has not been a day since ]99|3 that his back did not hurt. (Irg. 1Trs. p.‘45, lines 20-25).
Claimant testified that after he finished treatment in 1993, his back was livable as long as he did
not do things like bending or lifting a tremendous amount of weight. (Hrg. Trs. p. 47, lines 15-
20). Claimant testified that since 1993, he had aggravations (o his back pain from doing
activities like changing a set of spark plugs. (Hrg. Trs. p. 48, lines 2-5). Claimant admitted to
being prescribed Ullrani, Flexeril, and Lortab for his back pain prior to the accident. (Hrg. Trs.
p. 49, line 19).

Claimant -next testified that when he was asked in his deposition whether he had.
complained to a doctor about back pain in the last five years and indicated that he had not, he
denied the same because he never specifically went to the doctor to complqin about his back.
(Hrg. Trs. p. 51, lines 5-15). He WOlllld complain to Dr. Malvern about a variety of problems,
including his back pain. (Hrg. Trs. p. 51, lines 11-14).

Claimant testified that since ihc car accident in July 2012, therc arc days that he can
barely walk. He feels like there is a dull knifc blade that goes between his shoulders and the pain
never stops. (Hrg. Trs. p. 51, lincs 21-24). Claimant is currently taking Flexeril and Lortab for
his back pain. (Hrg. Trs. p 52, lines 15-17). Claimant testified that his current back pain level is
around 8 out of 10. (Hrg. Trs. p. 53, lines 14-15). He testified that he has problemis bending
down, walking correctly aﬁd getting in and out of chairs. (Hrg. Trs. p. 54, lines 2-7). Finally,
Claimant testified that he still thinks he needs additional medical treatment and does not believe

he can return to work as a van driver.

On cross-examination, Claimant again testified that there has not been a day that has

gone by since 1993 that he has not had any back pain. (Irg. Trs. p. 55, lines 23-25). At this



time, Claimant’s deposition transcript was entcﬁed for impeaqh purposes. (Hrg. Trs. p. 56, lines
2-3). During his deposition, Claimant was asked whether he was still having problems with his
back following the car accident in 1993. At the deposition, Claimant responded “actually my;
back never felt better”. (Hrg. Trs. p. 57, lines 1-10). Claimant testified at the hearing that his
deposition testimony was correct and that he was exercising his#back during that timé and tl;at is
why he felt as good as he did. (Hrg. Trs. p. 57, lines 12-14). Claimant was next questioned on
his deppsition testimony that his Back pain had completely resolved before March 2012, (Hrg.
Trs. p. 58, lines 7-9). Claimant testified at the hearing that he indicated that his- back.pain had
completely resolved at his deposition because he had learned to live with the pain and it was the.
normal pain for him. (Hrg. Trs. p. 58, lillues 10-13). Claimant’s deposition testimony was next
used to impeach Claimant on his deposition testimony that he had not complained to a doctor
ébout any back pain in the past five years. At hié deposition, Claimant was specifically asked
“have you complained to a doctor about any back pain in the past five years” and Claimam”
answered in the negative. (Hrg. Trs. p. 58, lines 19-22). At thé hearing, Claimz‘ml: testified that
he denied complaining 10 a doctor about back pain at his deposition because he tlfoughl the
question was referring to a specialist. (Hrg. Trs.. p. 58, lincs 22-23). Claimant’s deposition
transcript was .ﬁmher used to question Claimant on his denial of prdblcms witﬁ his back prior to
March 2012 at his deposition. Claimant indicatcd that he misinterpreted the question on whether
he had problems with his back prior'to March 2012, ’(Hrg. Trs. p. 59, lines 12-17). Finally,
Claimant’s depositioﬁ transcript was used to impeach Claimant on his deposition t.estimonyihal
~ he had not complaincd specifically about his back or neck in the past five years. (Hrg. Trs. p. 59,
lines 18-23). Claimant festified that he never realized he said énything to Dr. Malvern about his

back until it was pointed out to him at the hearing. (Hrg. Trs. p. 60, lines 1-7).



Claimant denied any recollection of treating with Dr. Malvern and complaining of back
pain with muscle spasms on February 10, 2012. (Hrg. Trs. p. 60, lines 13-15). Claimant
admitted to being prescribed to Flexeril prior to the accident and agreed that he was prescribed
Flexeril for back pain one month before his alleged accident. (Hrg. Trs. p. 60, lines 21-23)..
Claimant next testified that he recalled telling Dr. Malvern that he was stressed about his
ﬁnancesrand work. (Hrg. Trs. p. 61, l-incs 1-9). » He stated that he was stressed out because hé
was not getting paid and that he had to fight to get his money everyl week. (Hrg. Trs. p. 61, lines
2-9). Claimant confirmed that he reported being stressed in August 2011 because he thought he
was going (o be laid off from his job. (Hrg. Trs. p. 62, lines 9-13).

When asked whether he recalled treating with Dr. Malvern in May 2011 complaining of
sharp pains in his back that took his breath away, Claimant indicated that he does not remember
it but that he is sure that he said it because it is written down. (Hrg. Trs. p. 62, lines 18-25). |

Claimant testified that he does recéll telling Dr. Reing in January 2613 that he was
expériencing thoracic pain that took his breath away. (Hrg. Trs. p. 63, lines 7-10). Claimant
next testified that he does not have health insurance. (Hrg. Trs. p. 64, lines 3-4). Claimant
confirmed that he complained of chronic back pain beginning in the thoracic spine that radiated
to the front in October 2010. (Hrg. Trs. p. 64, lines 5-10). Further, hcl indicated that he was
Iikeiy experiencing muscle spasms in his back prior to the accident in March 2012. (lirg. Trs. p.
64, hnes 11-12).

Claimant next testified that pfior to the accident in March 2012 he only experienced back
pain when he overdid something. (Hrg. Trs. p. 65, lines 1-4). He further testified that it was

likely he just overdid something in February 2012, August 2011, May 2011, November 2010 and

10



twice in October 2010 when he had complained about back pain to New Horizon. (Hrg. Trs. p.
65, lines 5-8).
| While Claimant testified that he did tell Dr. Reing that he had problems with his back,
Dr. Rc;,ing tesliﬁed in his deposition‘ that Claimant did not have any problems with his back for-
many years until after March. (Hrg. Trs. p. 66, lines 8-11). Further, Dr. Reing’s tesliﬁmny that
Claimant had told him about the lifting incident but d-id not tell him about the other incident was |
read into the record. (Hrg. Trs. p. 67, lines 17-25).

Claimant_ admitted that his airbag did not deploy in the car accident. (Hrg. Trs. p. 68,
lines 20-22). Claimant again testified that there was significant damage to the rear bumper of the
car and that the car accident was a significant hit. (Hrg. Trs. p. 69, lines 4-9). At this time, APA
#8 was referenced where it indicates that there was only minor damage to the rear bumper. (Hrg.
Trs. p. 69, lines 13-15).

On re-direct examiﬁal‘ion, Claimant testified that he was stressed at work becausc he

“wasn’t being paid as he was supposed to b‘e paid. (Hrg. Trs. p 72, lines 2-7). Cla'invmnt

indicated that he worked between 50 to 70 hours a weck and would write down how many miles

N

he drove in order to get paid. (Hrg. Trs. p. 72, lines 17-21). I-l’c. further indicated that he had to
write on his timesheet many times about not getting paid. (Irg. Trs.v p. 73, lines 7-10). He
testified that he was not being paid weckly or every two weeks. (Hre. Trs. p. 74, lines 3-7).

The medical evidence indicates that élai111m1t initially received treatment at Greenville
Memorial Hoépital on July 5, 2012 complaining of lower back pain following a motor vehicle
accident where Claimant was rear-ended at low impact. (APA No. 1, p. ]).. Claimant reported

modecrate back pain and neck pain. (APA No. 1, p. 2). CT scans taken of Claimant’s jumbar

11



spine, thoracic spine, pelvis and cervical spine all returned with normal results showing no acute
injury. (APA No. 1, pgs. 13-18).
Medical evidence further indicates that Claimant treated with New Horizon Family

Health Services on May 26, 2010 complaining of pain in his lower back and spasms. He was

_prescribed Ultram at this appointment. (APA No. 11, p. 152). Claimant next treated with New

Horizon Family Health Services on October I, 2010 reporting chronic back pain and pain

beginning in the thoracic spine radiating to the front. He was again prescribed Ultram and an
" MRI was recommended. (APA No. 11, p. 150). Claimant again reported chionic back. pain
* secondary 10 hemiated disc to New Horizon Family Health Services on October 29, 2010. (APA

“No.. 11, p. 149). On Nq_\'el11ber 3, 2010, Cléimant reporied to New Horizon Family Health

Services that he had not had the thoracic spine films done. He continued 1o complain of chronic

lower back pain and it was noted that he likely had degenerative disc disease. (APA No. 11, p.

148). On February S, 2011, Claimant complained of chroﬁic lower back pain and was continucd

on Ullram._ (APA No. 11, p..147). On May 9, 2011, Claimant reported sharp pains in his back |

that take his breath away at limcs.« It is noted that he has degenerative disc disease in his back
and that he has §hooting pains in his back that are happening ﬁ10re frequently. Tenderness was
noted across his-m'id-back and he was prescribed Flgxeril. (APA No. 11, p. 146). (.)nl'Aug_ust 8,
2011, it was noted Claimant was still ckpcriencing back pain and that he was very stressed as he
was going to be laid off later in the month. (APA No. 1,p 21). On February 10, 2012, Claimant
reported back pain and muscle spasms. He was instructed to take Ibuprofen-and muscle relaxers.

Following the initial alleged accident in March 2012, Claimant treated at New Horizon
Family Health Services on March 14, 2012 reporting acute back pain that requires physical

therapy, but reported that he had no insurance. (APA No. 2, p. 24). On July 12, 2012, Claimant

12




treated with New Horizon Fa111ily Health Services reporting neck and back pain as the result of a
car accident on July 5" (APA No. 2, p. 27). Claimant continued to treat with New Horizon
Family Health Services for his back until he was ultimately referred to an orthopedist.

Claimant initially treated with Dr. Michael Reing of Anderson Bone & Joint on
November 1, 2012. He was diagnésed with low back pain and physical therapy was
recommended. (APA No. 3, pg_s'. 39-40). On January 24, 2013, Claimant treated with Dr. Reing
reporting that he hurts all over but mostly in the low back and that he is experi‘encing thoracic
i)ain that takes his breath away. (APA No. 3, p. 55). ‘An MRI of his lumbar spine waé reviewed
which showed some degenerative changes but no frank disc rupture. (APA No. 3, p. 57). On
March 12, 2013, Claimant reported to Reing that he i$ still experiencing thoracic, lower and mia-
back pain. (APA No. 3, p. 59).

| Claimant was evaluated by Dr. Daniel Lee of Foothills Orthopedics & Sports Medicine
Center on December 26, 2012. Dr. Lee reviewed Claimant’s subjective complaints and MR and
noted that his complaints of pain do not anatomically correlate to any of his MRI ﬁﬁdings. (APA
No. 12, p 155). Dr. Lece opined that the MRI findings were consistent with pre-existing
degenerative changes related to normal living activities and aging. further, he opined that did
not believe to a reasonable degree of medical certainty that the objective findings were work
related. (APA No. 12, p. 156).

Dr. Reing’s dep\osition transcript was submitted into evidence at the hearing. Dr. Reing is
board certified in orthopedic surgery and was qualified as an expert in orthopedic spine surgery
by Claimant’s éltorney at the deposition. Dr. Reing initially opined 10 a reasonable degree of
medical certainty that the car accident in July 2012 aggravated a pre-existing back condition.

Specifically, Dr. Reing testified “[i]n review of the MRI and examination and his history, which

13



he wouldn’t say he had any problems, I would say that the accident was the temporal cause of his
pain.” (Dr. Reing Depo. Tr. P. 15, lines 20-23). However, afier being shown medical records
from New Horizon indicating Claimant had treated numerous times lor chronic back pain over
the prior two years, Dr. Reing testiﬁed that he could no longer state to a reasonable degree of
medical certainty that the back pain was céusally related to the accident as Claimant was not

H c_:r-ec‘libl_c.in his reporting o-f his histdry of baék pain. (Dr. Reing Depo. Tr. P. 40-41; 47).

A

STANDARD OF REVIEW

Under S.C. Code Ann. § 42-17-50, an Appcllate Panel is empowered to review the
appealed award, weigh the evidence as presented at the initial hearing, and, if good grounds are
shown, make its own factual findings and legal conclusions consistent with or inconsistent with

the Hearing Commissioner.” _ /
Based upon its review of all the evidence on-the record in this case, the Panel hereby
affirms the Order of the Hearing Commissioner in full. Accordingly, the Panel makes the .

following Findings of Fact and Rulings of Law:

FINDINGS OF FACT

1. This case turns mainly on the medical reports. When the panel reviews the medical
records as a whole, they clearly show Claimant had numerous complaints of severe

back pain leading up to the March 12, 2012 and July 5, 2012 accidents.

I

When Dr. Reing was presented with the pre-injury medical reports, even he had to
rescind his opinion as to causal connection between Claimant’s complaints of pain,

back spasms, MRI results and the March 12, 2012 and July 5, 2012 accidents.

v
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* Specifically, Dr. Reing testificd he could no longer state to a reasonable degree of
medical certainty that either the March 12, 2012 or the July 5, 2012 injury aggravated
or exacerbated Claimant’s pre-existing back condition. This finding of fact is based

on Dr. Reing’s deposition traﬁscript pages 40 to 41 and page 47, lines 15 10 24.-

L)

Alghough Claimant’s family physician, Dr. Malvern, testiﬁcd .that-she believed the
March 12, 2012 and July 5, 2012 injuries ’aggravated Claimant’s pre-existing back
injuries, she admitted that as an internal medicine specialist, she would have to defer
to the orthopedist that treated Claimant.

4. Claimant is not credible. He was not only inconsistent in his heéring testimony
compared to his dcposiﬁon testimony, but the medical evidence also contradicts his

_testimony as well. This fmding is based on the Sing[e Commissioner’s observation of
Claimant and his testimony at the 11eariné. Though Claimant may be a .poor his.torian,
in his tesﬁmony, Claimant repeatedly stated that he “n;:ver” specifically complained

of back pain in the months leading up to the accident. Even when presented with

medical records taken into the contrary, he was reluctant to acknowledge the same. (

SARE

‘Based on this evidence as a whole, the panel does not find that Claimant met his
burden of proof in this case under S.C. Code Ann. §42-1-160 or S.C. Code’ Ann. §42-

9-35.

RULINGS OF LAW - o .
Accordingly, as provided in S.C. Code Ann. §42-17-50 and pursuant to other applicable

law, it is the determination of this Panel that:

1. That under §42-1-160 and other applicable law, the Claimant did not sustain injuries

by an accident arising out of and in the course of his employment.
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2. That under S.C. Code Ann. §42-9-33, Claimant did not meet his burden of proof that
the alleged injury aggravated a pre-existing condition.
ORDER
IT IS HEREBY ORDERED ADJUDGED AND DECREED that the Order of the

Single Commissioner is AFFIRMED IN FULL.

AND IT IS SO ORDERED.
SO ORDERED.
ompmissioner GenevicCaskill
Forfthe App7.{ale ncl
WE CONCUR:

.'/\""
1{1missiolie1{,5u(§7(1 S. Barden

P

- P 7,
Commissioner An;ﬁ'ea C. Roche

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order In the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there is an unrepresented
party{ies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party{ies} and to the attorney(s) for ihe represented

party{ies).
By Valerie Deller on December 12, 2013
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SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

. W.C.C. FILE NO: 1208767
SHANE ALMQUIST,

}
}
Employee, }
}
}
Claimant, }
VS. } )
}
MEDITAM, }
}
Employer, i DECISION AND ORDER
AND }
‘ )
.GUARANTEE INSURANCE COMPANY }
c/o PATRIOT NATIONAL INSURANCE }.
- GROUP,. ’ )
}
Carrier, }
‘ , }
Defendants.
DATE OF HEARING: ' ‘ Hearing held in Anderson, South Carolina on April 9, 2013.
APPEARAN CES: " Claimant appeared and represented by Daniel L. Draisen,

Esquire of Law Offices of Krause, Moorhead and Draisen,
P.A. of Anderson, South Carolina.

Defendants represented by Kathleen G. Lyall, Esquire of =
McAngus Goudelock & Courie, L.L.C. of Greenville,
~ South Carolina. S
PURPOSE OF THE HEARING: To determine all issues as set forth in Forms 50, 51 and 58.
.COMMISSIONER: Commissioner Aisha Taylor

FILED: June 18, 2013
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the record pursuant to the South Carolina Administrative procedures Act and Regulations for the -

The parties stipulated at the hearing to the following;:

and July 5, 2012 (WCC File No. 1208767). Both cases are combined under the July 35, '

2012 date of accident under WCC File No. 1208767.

STIPULATIONS

. Claimant alleges injury out of accidents on March 12, 2012 (WCC File No.: 1208766)

Claimant’s average weekly wage at the time of his alleged accidents was $510.00 with an

applicable compensation rate of $340.00.

All pmiés received timely and proper notice of the scheduled hearing.

There is no objection of venue in Anderson County, -

APA SUBMISSIONS

Without objections, the following medical and documentary evidence was submitted into

South Carolina Workers’ Compensation Commission.

Claimant’s APA Submission:

.| APA# | DOCTOR PRACTICE , ~ DATES ' PAGES
1. Greenville Hospital 7/5/12 1-20
System 7 .
2. | Lori Malvern, New Horizon Family 8/11/1 —- 21-38
M.D. Health } 3/7/13
3. | Michael Anderson Bone & Joint 11/1/12 - 39-61
Reing,M.D. 3/12/13 .
4. | Wes Phalen, M.D. SC Diagnostic Imaging 12/13/12 62~63
5 Advanced Physical 8/1/12 -~ 64-83
Therapy 11/7/12
Exhibits
6. Wreck Report 7/5/12 84-85
7. Employer Letter 9/20/12 86
8. Claimant’s letters to Employer 3/13/12 - 87-88
3/14/12
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9. Claimant’s personnel Certifications 8/17/11 - 89-92
8/20/11
10. Claimant’s timesheets : 8/21/11 - 93-144
7/5/12
Defendant’s APA Submissions:
APA# | DOCTOR " | PRACTICE DATES PAGES
11 New Horizons Family 05/26/10 - 145-
Health Services, Inc. to 152
08/08/11
12 | Daniel E. Lee, Foothills Orthopaedic 12/26/12 153-
M.D. and Sports Medicine 156
STATEMENT OF THE CASE

Claimant alleges injury by accident arising out of and in the course and ‘scope of his
~ employment as a van driver with Meditam on July 5, 2012. S!peciﬁcally, Claimant was
employed as a van driver and was struck by a third party vehicle while transporting patients for
medical appointments. Claimant alleges an aggravation or exacerbation of a pre-existing back
condition and réquests a finding by the Commission that he is entitled to causally-related medical
treatment until released by a doctor at maximum medical improvement. Claimant further asserts
entitlement to temporary total disability from the date of the accident to the present and
continuing.

Defendants deny Claimant sustained a compensable injury by accident under S.C. Codé
Ann. §42-9-35 and §42-1-160. Specifically, Defendants assert that Claimant did not prove by a
preponderance of the evidence that his subsequent injury aggravated his pre-existing condition as
required under §42-9-35. Further, Defendants asserted that Claimant is not credible and
specifically requested a finding of credibility at the hearing.

A hearing was held before the undersigned Commissioner on April 9, 2013 in Anderson,

South Carolina.
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EVIDENCE OF THE CASE

Without objection, the Commission’s file and the Commissioner’s notes were made a
part of the record of the hearing. Over the objection of Defendants due to a lack of a duly issued
subpoena by Claimant’s attorney, Dr. Lori Malvern was called to testify on behalf of Claimant.
Dr. Malvern testified that she currently pragtices medicine at New Horizon Family Health where
she has been practicing for over two years. (Hrg. Trs. p. 12, lines 10-12). Based oﬂ her
testimony regarding her education and experience and without objection by Defendants, Dr.
Malvern was qualified as an expert in internal medicine and family medicine. (Hrg. Trs. p. 14,
lines 6-15).

Dr. Malvern testified that she began' treating Claimant on May 9, 2011. (Hrg. Trs. p. 15,
lines 2-3). Claimant was previously treating with other doctors at New Horizon before he began
treating with Dr. Malvern. (Hrg. Trs. p. 15, lines 4-5). Dr. Malvern testified that Claimant had
chronic back i)ain when sﬁe first started treating him in 2011. (Hrg. Trs. p. 16, lines 2-6). His

.ba.ck pain was treated with Ultram and it was thought that his back pain was secondary to
degenerative disc disease. (Hrg. Trs. p. 16, lines 6-14).

Dr. Malvern testified that Claimant whé working 40 to 60 hours per week and that his
back pain was not interfering with his ability to work. (Hrg. Trs. p. 16, lines 18-20). Dr.
Malvern also treated Claimant for high blood pressure, high cholesterol and diabetes. (Hrg. Trs.
p. 17, lines 7-9). Dr. Malvern testified that from May 2010 through May 2012, the box on
Claimant’s medical records that lists his chief complaints do nét spéciﬁcally say back pain.
(Hrg. Trs. p. 18, lines 1-5).

Dr. Malvern next testified that she was aware of a lifting injury at work. However, Dr.

Malvern was unable to remember what Claimant lifted that caused the pain. (Hrg. Trs. p. 19,
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lines 15-19). Following the lifting injury, Claimant was prescribgd Tramadol. (Hrg. Trs. p. 19, '
lines 23-24). Claimant had been on Tramadol prior to the lifting accident and took it
"intermittently. (Hrg. Trs. p. 20, lines 1-3). Ciaimant returned to work' following the lifting
accident. (Hrg. Trs. p. 20, lines 23-24). |
Dr. Malvern first saw Claimant on August 3, 2012 folfowing his car accident. (Hrg. Trs.
p.‘21‘, lines -5;8;. Ciaimant coméiainéd of ténderness in his iow baclg, diﬂicult); getting i.n ana
out of chairs and difficulty getting 1;lp onto the exam table. (Hrg. Trs. p. 21, lines 22-25). Dr.
Malvern testified that she believes to a reasonable degree of medical certainty that the July 5,
2012 automobile accident aggravated Claimant’s pre-existing back condition. She further
testified to a reasonable degree of medical certainty that Claimént needs additional treatment for
his b.ack. (Hrg. Trs. p. 22, lines 19-22). Dr  Malvern further testified to a reasonable degree of
meéliéal certainty that she did not beiieve Claimant coul(_i‘retum to yvork as a van driver at this
time. (Hrg Tr§. p. ‘23, lines 8-12). |
On cross-examination, Dr. Malvern testified that she would defer to an orthopedist for .
their specialty for-a back claim. (Hrg. Trs. p 25, lines 13-15). Further, she testified that she
would defer to the opinion of an orthopedist who has had a chance to review Claimant’s
symptoms, MRI and theif fmdings.. (Hrg. Trs. p. 25, lines 15-17).

L\Dr. Malvern next clarified that while the chief complaint listed on Claimant’s charts prior
to the accident were never about back pain, his 'chief complaints following the accident were
never back pain either. Dr. Malvern testified that she relies heavily on a patiént’s subjective
complaints and.that she relies on her patients being honest in their reporting of symptoms. (Hrg.

 Trs. p. 27, lines 16-21). Specifically, she testified that one of her main factors in opining that the
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Claimant had aggravated his back injury were his subjecﬁve complaints. (Hrg. Trs. p. 27, lines
22-24).
| Dr. Malvern admitted to treating Claimant on May 9, 2011 when he complained of sharp

pain‘s in his back that took his breath away. (Hrg. Trs. p. 28, lines 4-7). Further, Dr. Malvern
recalled noting that Claimant had tenderness across his mid-back and shooting pains in his back
that were happening more frequently. (Hrg. Trs. p. 28, lines 9-14). Dr. Malvern confirmed that
she had a chance to review Claimant’s records from New Horizon Clinic from before she began
treating him and that she reviewed the notes f‘rom October 29, 2010 whére it was noted that
Claimant had chronic back pain secondary to herniated disc. (Hrg. Trs. p. 28, lines 16-210).
Further, she reviewed recqrds from October 1, 2010 where it was noted Claimant had chronic
back and pain beginning in the T-spine radiating to the front. (Hrg. Trs. p. 28, lines 23-25). Dr.

Malvern also noted that Claimant reported pain in hié lower back with sb/asms on May 26, 2010.
(Hrg. Trs. p. 29, lines 2-5). Dr. Malvern was C]aimant’svprimary care p}iysician on February 10,
2012, one month prior to the élleged lifting accident; when Claimant reported having back pain
and muscle spasms. (Hrg. Trs. p. 29, lines 15-19). Dr. Malvern confirmed that she
recommended Ibuprofen and muscle relaxers and that she noied he was very stressed secondary
to his finances and work. (Hrg. Trs. p. 29, lines 20-25).

Dr. Malvern indicated that tenderness in Claimant’s back was an objective complaint that
helped her substantiate her opinion of aggravation. (Hrg Trs. p. 30, lines 1-4). When
questioned how she was able to differentiate the tenderness he was experiencing following the
accident to that before the accident, she indicated that she relies on his subjective complaints.
(Hrg. Trs. p. 30, lines 5-9). Finally, Dr. Malvern again confirmed that she would defer to the

opinion of an orthopedist. (Hrg. Trs. p. 30, lines 14-16).
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On redirect ‘examination, Dr. Malvern testified that she would defer Claimant’s treatment
to someone who specializes in backs. (Hrg. Trs. p. 31, lines 8;1(3). However, she testified that
she is qualified to render an opinion on causation. (Hrg. Trs. p. 31, lines 12-17).

" Claimant was the next witness to testify. Claimant testified that he was last employed as

a me::dical driver fqr Meditam, (Hrg. Trs. p. 36, lipeg 2-4).. His_ responsibilities were to pick up

B clients; take them to the medical appointments and pick them up following their appointments.”
He does not require a special liéense for his position. (Hrg. Trs. p. 36', lines 7-11). “Prior to
working for Meditam, Claimant worked for LeFleur Transpértation as a medical driver. He also
worked for Senior Solutions as a medical driver. (Hrg. Trs. p 37; lines 5-6). Claimant did not
graduate from high school, but got a GED. He did not attend any college or additioﬁal education
-beyond his GED. (Hrg. Trs. p. 37, lines 17-19). o
| | Claimant testified that he initially injﬁred himself whi>le working for Meditam in March
2012 while picking up a wheelchair 'and‘put‘ting it into a van. (Hrg. Trs. p. 38, lines 6-7). He
teétiﬁed that he reported the ‘accident to Angie and asked her for workers’ compensation
treatment. - (Hrg. Trs. p. 38, lines 11—13). " He did not ever receive any treatment from fhe

employer ahd"?nissed approximately one week of work. (Hrg. Trs. p. 38,'1inesA14-18‘). Claimant
testified that he treated with é éhiropractor following the March accident and that the
chiropractor helped his pain.. (Hrg. Trs. p. 38, lines 2-5). He testified that he was not getting any

specific medical treatment for his back in July 2012 prior to the car aécident. (Hrg. Trs. p 39, |

lines 11-1§).
Claimant next testified that on July 5, 2012 he was stopped at a red light when another
driver slaﬁqmed into the back of his van. (Hrg. Trs. p. 39, lines 18-19). All of the passengers in

the van, including Claimant, were transported to the hospital by ambulance. (Hrg. Trs. p. 40,
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lines 1-3). The police filled out an accident report which was submitted at APA #6, pgs. 84-85.
Claimant testified that the back of the van as pushed in by 8 to 12 inches and that the impact was
very severe. (Hrg. Trs. p. 42, lines 2-6).

Claimant testified that he notified Candy and Angie at Meditam of the aaciden;. (Hrg.
- Trs. p. 42, lines 18-19). Claimant denied ever being sent to a doctor by his employer or workers’
| compensatipn.: (Hrg. Trs. p. 43, lines 14-19). “

Claimant testified that he was written out of work by Drs. Malvern and Reing. (Hrg. Trs.

p. 43, lines 22-24). He has not worked since the date of the accident. (Hrg. Trs. p. 4‘\3, line 25).

| Ciaimant testified that he feels he needs additional medical treatment, including physical -
ther,apy.l -(Hrg. Trs. p. “44, lines 1-9). He testified that he experiences muscle spasms all day
long, (Hrg_.:Trs. p. 44, lines 11-12). | |

Claimant admitted to-having back problems sipce 1993, but indicated fhat he learned to
deal with the aain. (Hrg. Trs.‘p. 44, lines 20-22). Claimant was injured in a car accident in 1993
and had three hemiatad disc in his backand a strained neck as the result of the same. (Hrg. Trs.
p. 45; lines 14-'7). Claimant testified that after the accident in 1993, his back hurt every day and
that there has not been a day since 199‘3’ that his back did not hurt. (Hrg. Trs. p. 45, lines 20-25).
Claimant testified that after he finished treatment in' 1993, his back was livable as long as he did
not do thiags like bending or liffing a tremendous amount of weight. (Hrg. Trs. p. 47, lines 15-
20). Claimant testiﬁed that since 1993, he had aggravations to his back pain from doing
activities like changing a set of spark plugs. (Hrg. Trs. p. 48, lines 2-5). Claimant admitted to
being prescribed Ultram, Flexeril, and Lortab for his back pain prior to the accident. (Hrg. Trs.

p. 49, line 19).
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Claimant next testified that when he was asked in his deposition whether he had
complained to a doctor about back pain in the last five years and indicated that he had not, he
denied the same becauée he never specifically went to the doctor to complain about his back.
(Hrg. Trs. p. 51, lines 5-15). He would complain to Dr. Malvern about a variety of problems,
including his back pain. (Hrg. Trs. p. 51, lines 11-14). |

Claimant testified that since the car accident in July 2012, there are days ti1at he can
barely walk. He feels like there is a dull knife blade that goes between his shoulders and the pain

never stops. (Hrg. Trs. p. 51, lines 21-24). Claimapt is currently taking Flexeril and Lortab for
| his back pain. (Hrg. Trs. p. 52, lines 15-17). Claimant testified that his current back pain level is
~ around 8 out of 10. (Hrg. Trs. p. 53, lines 14-15). He testified that he has problems bending
down, walking correctly and getting in and out of chairs. (Hrg. Trs. p. 54, lines 2-7). Finally,
Claimant testified that he still thinks he needs additional medical treatment and does not believe
he can return to work as a van driver.

On cross-examination, Claimant again testified that there has not been a day that has
gone by since 1993 that he has not had any back pain. (Hrg. Trs. p. 55, lines 23-25). At this
time, Claimant’s deposition transcript was entered for impeach purposes. (Hrg. Trs. p. 56, lines
2-3). During his deposition, Claimant was asked whether he was still having problems with his
back following the car accidenf in 1993. At the deposition, Claimant responded “actually my
back never felt beﬁer”. (Hrg. Trs. p. 57, lines 1-10). Claimant testified at the hearing that his
deposition testimony was correct and that he was exercising his back during that time and that is
why he felt as good as he did. (Hrg. Trs. p. 57, lines 12-14). Claimant was next questioned on
his depos_ition testimony that his back pain had completely resolved before March 2012, (Hrg.

Trs. p. 58, lines 7-9). Claimant testified at the hearing that he indicated that his back pain had
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completely resolved at his deposition because he had learned to live with the pain and it was the
normal pain for him. (Hrg. Trs. p. 58, lines 10-13). Claimant’s deposition testimony was next
used to impeach Claimant on his deposition testimony that he had not complained to a doctér
about any back pain in the past five years. At his deposition, Claimant was specifically asked
“héve you c;omp_lained to a dqctor about any back paiq in the past five years’f and 'Claimant’
answered in the negative. (Hrg. Trs. p. 58, lines 19-22). At the hearing, Claimént testified that
he denied complaining to a doctor about bfack péin at his deposition because he thought the
question was' réferrihg to>a sbecialist: (Hrg Trs. p. 58, lines 22-23). Claimant’s deposition
transcribt was further used to question C]ai.mant on his denial of problems with his back priorto
March 2012 at his deposition. Claimant indicated that he misinterpreted the question on whether
he ‘had problems with his back prior to March 2012. (Hrg. Trs. p. 59, lines 12-17). Finally,
Claimant’s déposition transcript was used to impeach Claimant on his deposition testimony that
he had not complained specifically about his baci< or neck in the past five years. (Hrg. Trs. p. 59,
lines ’1 8-23). Claimant testified that he never realilzed he said anything to Dr. Malvern abkgut his
'back until it was pointed out to him at the hearing. (Hrg. Trs. p. 66, lines 1-7). ’
Claimant deniéd any recollection of treating with Dr. Malvern and complainirig of back
pain with muscle spasms on February 10, 2012, (Hrg. Trs. p. 60, lines 13-15). Claimant
admitted t</> being prescribed to Flexeril prior to the accident and agreed that he was prescribed
Flexeril for back pain one month before His alleged accident. (Hrg. Trs. p. 60, li'nles 21-23).
Claimant next testified that he recalled telling Dr. Malvérn that he was stressed about his

finances and work. (Hrg. Trs. p. 61, lines 1-9). He stated that he was stressed out because he

was not getting paid and that he had to fight to get his money every week. (Hrg. Trs. p. 61, lines
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2-9). Claimant confirmed that he reported being stressed in August 2011 because he thought he
was going to be laid off from his job. (Hrg. Trs. p. 62, lines 9-13). |
- When asked whether he recalled treating with Dr. Malvern in May 2011 complai;ling of
sharp pains in his back that took his breath away, Claimant indicated that he does not remember
it but that he is sure that he said it because it is writt.en down. (Hrg. Trs. p. 62, lines 18-25).
Claimant testified that he does recall telling Dr. Reing in January 2013 that he' was
experiencing thoracic pain that took his breath away. (Hrg. Trs. p 63, lines 7-10). Claimant
next testiﬁéd that he does not have health insurance. (Hrg. Trs. p. 64, lines 3-4). Claimant
- confirmed thqt he complained of chronic back pain beginning in the thoracic spine that radiated
to the front vin October 2010. (Hrg. Trs. p. 64, lines .5-10). Further, he indicafed that he 'was
likely experiencing muscle spasms in his back prior to the accident in March 2012. (Hrg. Trs. p
64, lines 11'12)' ’ B
| Claimant next testified that prior to the accident in March 2012 he only experienced back
pain when he overdid something. (Hrg. Trs. p. 65, lines 1-4). He further testiﬁed that it was
likely he just overdid somefhing in February 2012, August 2011, May 2011, November 2010 and
twice in Octol;er 2010 when he had c.:omplained about back pain to New Horizon. (Hrg. Trs. p.
‘ 65, lines 5-8).
Whiie Claimant testified that he did tell Dr. Reing that he had problems with his bacl;,
Dr. Reing testified in his deposition that Claimant did not have any proﬁlems with his back for
many years until after March. (Hrg. Trs. p. 66, lines 8-11). Further, Dr. Reing’s testimony that
Claimant had told him about the lifting incident but did not tell him about the other incident was

read into the record. (Hrg. Trs. p. 67, lines 17-25).
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Claimant admitted that ﬁis airbag did not deploy in the car accident. (Hrg. Trs. p. 68,
lines 20-22). Claimant again testified that there was significant damage to the rear bumper of the
car and that the car accident was a significant hit. (Hrg. Trs. p. 69, lines 4-9). At this tin;e, APA
#8 was referenced where it indicates that there was only minor damage to the rear bumper. (Hrg.

Trs. p. 69, lines 13-15).

On re-direct examination, Claimant testified that he was stressed at work because he
wasn’t being paid as he was supposed to be paid. (Hrg. Trs. p. 72, lines 2-7). Claimant
indicated that he worked betWeen 50 to 70 hours a week and would write down how many miles
he drove in order to get paid.' (Hrg Trs. p. 72, lines 17-21). He further indicated that he had to
write on his timesheet many times about not getting paid. (Hrg. Trs. p. 73, lines 7-10). He
testified that he was not being paid weekly or every two weeks. (Hrg. Trs. p. 74, lines 3-7).

The medical evidence indicates that Claimant initially received treatment at Greenville
Memorial Hospital on July 5, 2012 complaining of lower back pain following a motor vehicle
accident wheré Claimant was rear-endéd at low impact. (APA No. 1, p. 1). Claimant rfeponed
moderate back pain and neck pain. (APA No. 1, p. 2). CT scans taken of Claimant’s lumbar
spine, thoracic spine, pelvis and cervical spine all returned with normal results showing no acute
injury. (APA No. 1, pgs. 13-18).

Medical evidence further indicates that Claimant treated with New Horizon Family
Health Services on May 26, 2010 complaining of pain in his lower back and spasms. He was
prescribed Ultram at this éppointment. (APA No. 11, p. 152). Claimant next treated with New
Horizon Family Health Services on October 1, 2010 reporting chronic back pain and pain
beginning in the thoracic spine radiating to the front. He was again prescribed Ultram and an

MRI was recommended. (APA No. 11, p. 150). Claimant again reported chronic back pain
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secondary to herniated disc to New Horizon Family Health Services on October 29, 2010. (APA'
No. 11, p..149). On November 8, 2010, Claimant reported to New Horizon Family Health
Services that he had not had the thoracic spiné films done. He continued to complain of chronic
lower back pain and it was noted that he likely had degenerative disc disease. (APA No. 11, p.
148). On February 8, 2011, Claimant complained of chronic lower back pain and was continued
on Ultram. (APA No. 11, p. 147). On May 9, 2011, Claimant reported sharp pains in his ba_ck
that take his breath away at times.. It is noted that he has degeneratiye disc disease in his back
and that he has shooting pgins in his back that are happening more frequently. Tenderness was
noted across his mid-back and he was prescribed Flexeril. (APA No. 11, p. 146). On August 8,
2011, it was noted Claimant was still experiencing back pain and that he was very stressed as he
was going to be laid off later in the month. (APA No. 1, p21). On February 10, 2012, Claimant
reported back pain and rﬁuscle spasms. He was instructed to take Ibuprofen and muscle relaxers.

Following the initial alleged accident in March 2012, Claimant treated at New Horizon
Family Health Services on March 14, 2012 reporting acute back pain that requires physical
therapy, but reported that he had no insurance. (APA No. 2, p. 24). On July 12, 2012, Claimant
treated with New Horizon Family Health Sewices reporting neck and back pain as the result of a
car accident on July 5%. (APA No. 2, p. 27). Claimant continued to freat with New Horizon
Family Health Services for his back until he :Nas ultimately referred to an orthopedist.

Claimant initially treated with Dr. Michael Reing of Anderson Bone & Joint on
November 1, 2012. He was diagnosed with low back pain and physical therapy was
recomrﬁended. (APA No. 3, pgs. 39-40). On January 24, 2013, Claimant treated with Dr. Reing
reporting that he hurts all over but mostly in the low back and that he is experienc‘ing thoracic

pain that takes his breath away. (APA No. 3, p. 55). An MRI of his lumbar spine was reviewed -
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whic'h showed some degecerative changes but no frank disc rupture. (APA No. 3, p. 57). ‘On
March 12, 2013, Claimant reported to Reing that he is still experiencing thoracic, lower and mid-
back pain. (APA No. 3, p. 59).

Claimant was evaluated by Dr. Daniel Lee of Foothills Orthpaedics & Sports Medicine
Center on December 26 2012. D‘r. Lee reviewed Claimant’s subjective complaints and MRI and
noted that his complainfs of pain do not anatomically correlate to any of his MRI ﬁndingc. (APA

No. 12, p 155). Dr. Lee opined that the MRI findings were consistent with pre-existing

¢

degenerative changes related to normal living activities and aging. Further, he opined that did

not believe to a reasonable degree of medical certainty that the objective findings were Work
related. (APANO. 12, p. 156). -

Dr. Reing’sr deposition transcript was submitted into evi'dence at the hearing. Dr. Reing. is
board certified iﬁ orthopeéic surgery ana was qu‘aliﬁed; as an expert in onhocedic spine sﬁrgery
cy Claimant’s attori;ey at fhe deposition. Dr. Reing initially opined to a reascnable degree of
medical .certainty that the car accident in July 2012 aggravated a pre-existing back ccndition.

Speciﬁcally, Dr. Reing testified ‘;[i]n review of the MRI and examination and his history, which

" he wouldn’t say he had any problems, I would say that the accident was the temporal cause of his

pain.” (Dr. Reing Depo. Tr. P. 15, lines 20-23). However, after being shown medical records
from New Horizon indicating Claimant had treated nurﬁerous times for chronic back pain over
the prior two years, Dr. Reing testiﬁ.ed that he COuld no longer state tc a reasonable degree of
medical certainty that the back pain was ‘causally related to the accidenf as Claimant was not
credible in his reporting of his hi>story of lcack pain. (Dr. Reing Depo. Tr. P. 40-41; 47).

FINDINGS OF FACT
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Based upon the testimony, the workers’ compensation file and medical evidence
-submitted, the undersigned Commissioner makes the following findings of fact: l

1. This case turns mainly on the medical reports. When the undersigﬁed Commissioner-
reviews the medical records as a whole, they clearly show Claimant had numérous
complaint§ of severe back pain leading“ up to the Mar.cﬂh 12, 2012 and July 5, 2012 |
acciaents. \ |

2. When Dr. Reing was presented with the pre-injury medical reports, even he had to
rescind his opinion as io causal connection between Claimant’s complaints of pain,
back spasms, MRI results and the March 12, 2012 and July 5, 2012 accidents.
Specifically, Dr. Reing testified he could no longer state to a reasonable degree of
medical certainty that either the March 12, 2012 or the July 5, 2012 injury aggravated ‘
or exacerbated Claimant’s pre-existing back condition. This finding of faqt is based
on Dr. Reing’s deposition transcript pages 40 to 41 and page 47, lines 15 to 24.

3. Although Claimant’s family physician, Dr. Malvern, testified that she believed the
March 12, 2b12 and July 5, 2012 injuries aggravated Claimant’s pre-existing back
injuries, she admitted that as an internal medicine specialist, she would have to defer‘
to the orthopedist who treated Claimant. , /

4. Claimant is not credible. He was not only inconsistent in his hearing testimony
compared to his deposition testimony, but fhé medical evidence also contradicts his
testimony as well. This finding is based on the undersigned Commissioner’s
observation of Claimant and his testimony at the hearing. Though Claimant may be a
poor histoﬁan, in his testimony, Claimant repeatedly stated that he .“never”

specifically complained of back pain in the months leading up to the accident. Even
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when presented with medical records taken into the contrary, he was reluctant to
acknowledge the same. |
5. Based on this evidence as a whole, the undersigned Commissioner does not find that
Claimant met his burden of proof in this case under S.C. Code Ann. §42-1-160 or
. s.c_.'cgde Ann. §42-9-35. |

CONCLUSIONS OF LAW

\

Accordingly, as provided in SC Code Ann. §42-17-40 énd pursuant to other applicable
law, it is the determinatioﬁ. of this Commissioner: |

1. That under §42-1-160 and other applicable law, the Claimant did not sustain injuries

by an -accident arising oﬁt of and in the course of his employment.
2. That under S.C. Code Ann. §42-9-35, Claimant did not meet his burden ;‘ proof that
the alleged .injury agg'ravat.ed a pre-existing condi;tion. ) | |
ORDER ‘
. iT IS HEREBY ORDERED ADJUDGED AND DECREED that Claimant’s claim for

workers’ compensation benefits is DENIED. The Defendants shall not be responsible for

making any payments in any form or fashion to the claim for workers’ compensation benefits.

AND IT IS SO ORDERED.

e

CERYBERSHRRCh sk Vavter

This is to certify the undersigned has this date served this order in the above entitled action upon
all parties to this cause by sending an electronic copy hereof by electronic mail addressed to the
attorney or attorneys for said parties or by depositing a copy hereof, postage paid, in the United
States certified mail addressed to any unrepresented party.

June 20, 2013
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By: Renee Smith, Administrative Assistant to Commissioner Taylor
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" South Carolina Workers' Compensation Commission WCC File # /208 76 é

P,O. Box 1715 ¢ 1612 Marion Street : Carrier File #
Columbia, South Carolina 29202-1715 Carrier Code #
. (803) 737-5700 ‘ , Employer FEIN '
Shane Almquist - Meditam
Claimant'e Mam~ : T - 88N Employer's Name
_ .. Anderson SC 29624 100 Engineer Street Greenville SC 29605
Address City State Zip Address City State Zip
864- , Norguard Ins. Co.
Home Phone# ’ Work Phone # Insurance Carrier
Daniel L. Draisen, Esq., SC Bar No. 13536 Krause, Moorhead & Draisen, PA (864) 225-4000
Preparer's Name Law Firm Phone #

Complete each information blank. To request a hearing, check box 13b., indicate the kinds of benefits claimed by checking the box{es) at lines S,Jﬁ 8,
and 9, and file this form in duplicate.

A claim for worker's compensation benefits is made based on the following grounds:  Date of Injury or lliness: 3/12/12
[X] Injury [1liness [ ] Repetitive Trauma

1a. The Claimant sustained an injury to_spine on_3/12/12 in_ Abbeville County, South Caroclina.

1b. Body part(s) affected are: spine.

Briefly describe how the accident occurred_Claimant was injured while moving a patient..

Both the claimant and the employer were subject to the South Carolina Workers' Compensation Act at the time of the injury.

The relationship of employer and employee existed at the time of the injury. -

At the time of the injury the claimant was performing services arising out of and in the course of employment.

Notice of the accidental injury was given to the employer on 3/12/12 in the following manner:

Claimant notified supervisor.

Due to the injury, the claimant is in need of (check one):

[X] (a) medical examination and treatment for spine.

[ (b) additional medical examination and treatment for

Xl -Due to the injury, the claimant requests temporary total disability benefits because of lost compensable time from

work and wages for the period of. _TBD

Xl 8. Due to the injury, the claimant has permanent disability of the following nature and extent: (check one)
[l (1) General Disability ] Total - . [X] (2) Specific Disability [] Total
[X] (3) Wage Loss ' (I Partial [X] Partial

9. Due to the injury, the claimant has a serious bodily disfigurement consisting of

10a.  Atthe time of injury the claimant was paid weekly wages of $_480.00_; and demands accounting of days worked and wages
earned as provided by law.

10b.  Give names and addresses of all employers for whom the claimant has worked since the date of the accident._Meditam..

11a.  Further grounds or unusual aspects of claim: Claimant makes claim to any and all rights he is entitled to under the Workers'
Compensation laws of South Carolina. Claimant further requests a {ump sum payment of any award with a Utica-Mohawk
provision in the Order.

11b.  List names and addresses of all physicians or other medical specialists who have seen or treated the claimant as a result of the
accident.__New Horizons Clinic; Gregq Battersby, DC.

11c.  To the best of your knowledge, did you have any prior permanent disability? _Unknown

. Ifyes, describe:

12. Appropriate benefits as provided in the Act for the above grounds and other relief as the Workers Compensation Commission
may direct as just and proper. .

. 13a. |am filing a claim. | am not requesting a hearing at this time.

X 13b. | am requesting-a hearing. :

: 14. Estimated time needed for hearing: 1 hour.

@ orwnN

N

f this form are accurate and true to the best of my knowledge.

Attormey for Claimant ddraisen@kmdlawyers.com December 13, 2012
Title Email Date

Refer to R.67-204 through R.67-210 and R.67-601 through R.67-615. Questions about the use of this form may be directed to
the Commission's Claims Department.

WCC FORM #50 50 Employee's Notice of Claim and/or
Revised 9/07 34 Request for Hearing.



3C Workers’ Compensation Commission
.333 Main Street, suite 500 - Post Office Box 1715
-olumbia, South Carolina 29202-1715

803)737-5723

WCC File #: 1208766

Carrier File #: 351-112-433

Carrier Code #:

Employer FEIN #:

i
“\

R

Anderso-seuth Carolina 29624

Shane Almquist L o Meditam

b SSN T . Employer's Neme
100 Engineer Street
Greenville, South Carolina 29605

Address _Cdy State Zip Address Cdy State Zip

(864)-. . _ Guarantee Insurance Company c/o Patriot National
T ) Insurance Group

Home Phone # Work Phons # E Insurance Carnier

Kathleen G. Lyall McAngus Goudelock & Coune (864) 239-4016

Preparer's Name . Law Firm Phong Number

Date of Accident: _3/12/12

Complete each information blank. Specify clearly when contentions are admitted in part and denied in part.
The employer-insurance carrier in answer to the claim, respectfully shows:

1

9.
10.

11.
12.

it is denied that the employee sustained an injury on or about the date set forth in the application. The reasons for denial
are: Pending further investigation, Defendants deny Claimant sustained compensable injuries to his back or any other body
parts or organs.

It is denied that both the employer and empioyee were sub;ect to the Workers' Compensation Act at the time in questlon
The reasons for denial are: Seé No. 1 above.

It is denied that the relationship of employer and employee eXIsted at the time in questlon The reasons for denial are:

See No. 1 above. .

It is denied that at the. time in questlon the employee was performing service growing out of and incidental to his

‘ employment The reasons for denial are: See No. 1 above.

It is denied that notice of injury was given to the employer. The reasons for denial are: See No. 1 above

It is denied that the employee needs/is entitied to additional medical care as a result of the injury. y. The reasons for denial
are: Pending further investigation Defendants deny Claimant is entitied to additional medical treatment. .

It is denied that the employee is entitled to temporary total disability for the period(s) of: Pending further investigation
Defendants deny Claimant is entitled to temporary compensation.

It is denied that the employee is permanently disabled. The reasons for denial are: Permanent dlsabmg, if any, to be
determined by the Commission.

It is denied that the employee has a serious dlsﬁgurement

It-is contended that an average weekly wage of $285.79 applies, accordlng to attached accountmg of empioyee s earnings

‘as provided by law.

Further contentions or grounds of defense are: See attached Addendum. .
Estimated time needed for hearing: 1 hour.

| certify that | have served this document pursuant to R.67-211 by delivering a copy to:

Daniel L. Draisen . ' , Virginia Crocker, Judicial Director

Law Offices of Krause, Moorhead and Draisen, P.A. S.C. Workers' Compensation Commission
207 East Calhoun Street . Post Office Box 1715

Anderson, South Carolina 29621 Columbia, South Carolina 29202-1715

on the 2nd day of January, 2013 by [X] first class mail; [] personal service; [] certified mail.
I verify contents of this form are accurate and true to the best of my knowledge.

. ]
‘Z/\ //Iv/z Attorney for Employer/Carrier  katie.lyali@mgclaw.com January 2, 2013
Preparer’s Signature V ' Title Email Date

-Refer to R.67-204 through R.67-210 and R.67-601 through R.67-615. Questions about the use of this form may be directed to the Commisston's Judicial

Department. Pursuant to R.67-606, a Form 20 must be filed with the Claims Department at least 30 days from the date of filing this form.

WCC Form # 51 Revised 9/07

5 1 Employer’s Answer to Request for Hearing
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11

Addendum to Form 51

Defendants respectfully reserve the right to amend this Form_51_and claim any and all
affirmative_and specific defenses should facts be discovered during investigation which
allow the defenses to be asserted in good faith, (see Req. 67-603), including but not

limited to Section 42-9-60, fraud in the application for -employment, fraud in_the

inducement to sign Form 15, fraud in the initiation of the claim for benefits, pre-existing
disability to allegedly injured members, election of remedies, and intervening trauma, no
compensable injury by accident under Section 42-1-160; degree of disability, if any.
attributable fo this injury needs to be determined; statue of limitations, notice, defendants .
reserve the right to amend this Answer and plead additional defenses.
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" South Carolina Workers' Compensation Commission WCC File # 1208767

P.O. Box 1715 # 1612 Marion Street Carrier File #
Columbia, South Carolina 29202-1715 Carrier Code #
, (803) 737-5700 Employer FEIN )
Shane Almquist , T Meditam
Claimant's Name , T ——— 88N Employer's Name
. ~ Anderson SC 29624 100 Engineer St. Greenville SC 29605
Address_ ) City State Zip Address ’ City State Zip
864- ' Guarantee Ins. Co.
Home Phone # ~— Work Phone # Insurance Carrier
Daniel L. Draisen, Esq., SC Bar No. 13536 Krause, Moorhead & Draisen, PA (864) 225-4000

4

Preparer's Name Law Firm _ Phone #

Complete each information blank. To request a hearing, check box 13b., indicate the kinds of benefits claimed by checking the box(es) at lines 6, 7.8,
and 9, and file this form in duplicate.

A claim for worker's compensation benefits is made based on the foIIowmg grounds: Date of Injury or lliness: 7/5/12

[X71Injury []liness [ ] Repetitive Trauma

1a. The Claimant sustained an injury to_back, neck, legs, head on_7/5/12 _in__Greenville County, South Carolina.
1b. Body part(s) affected are: back, neck, legs, head.
. Briefly describe how the accident occurred_Claimant was injured in a wreck..

2. Both the claimant and the employer were subject to the South Carolina Workers' Compensation Act at the time of the i mjury
3. The relationship of employer and employee existed at the time of the injury.
4, At the time of the injury the claimant was performing services arising out of and in the course of employment.
5. Notice of the accidental injury was given to the employer on_7/5/12 in the following manner:
Claimant notified supervisor.
hY| 6. Due to the injury, the claimant is in need of (check one):
{X] (a) medical examination and treatment for back, neck, legs, head. - .
i (b) additional medical examination and treatment for
X1 7. Due to the injury, the claimant requests temporary total disability benefits because of lost compensable time from
work and wages for the period of: _7/6/12 to the present and continuing.
X 8. Due to the injury, the claimant has permanent disability of the following nature and extent: (check one)
[ (1) General Disability [} Total [X] (2) Specific Disability [ Total
[X] (3) Wage Loss - [] Partial [X] Partial
o 9. Due to the injury, the claimant has a serious bodily disfigurement consisting of

10a. At the time of injury the claimant was paid weekly wages of $_480.00 ; and demands accounting of days worked and wages
- eamed as provided by law.
10b. Give names and addresses of all employers for whom the claimant has worked since the date of the accident._None.
11a.  Further grounds or unusual aspects of claim: Claimant makes claim to any and all rights he is entitied to under the Workers' .
Compensation laws of South Carolina. Claimant further requests a lump sum payment of any award with a Ufica-Mohawk
provision in the Order.
11b. List names and addresses of all physicians or other medical specialists who have seen or treated the claimant as a result of the
accident.__New Horizons Clinic; Greenville Memorial Hospital, Anderson Bone & Joint, Anderson Radiology, Advanced PT.
11c.  To the best of your knowledge, did you have any prior permanent disability?__Unknown
If yes, describe:
12. Appropriate benefits as provided in the Act for the above grounds and other relief as the Workers Compensation Commission
may direct as just and proper.
1] 13a. lam filing a claim. | am not requesting a hearing at this time.
X 13b. 1 am requesting a hearing.
14. Estimated time needed for hearing: 1 hour.

I verify the cont of this form are accurate and true to the best of my knowledge.

Attorney for Claimant ddraisen@kmdlawyers.com December 13, 2012

Pregparer's Signature Title Email Date

Refer to R.67-204 through R.67-210 and R.67-601 through R.67-615. Questions about the use of this form may be directed to
the Commission’s Claims Department.

WCC FORM #50 50 Employee’s Notice of Claim and/or
Revised 9/07 37 Request for Hearing.



WCC File #: 1208767

3C Workers’ Compensation Commission
.333 Main Street, suite 500 * Post Office Box 1715
olumbia, South Carolina 29202-1715

803)737-5723

Carrier File #: 370-112-18

Carrier Code #:

Employer FEIN #:

Shane Almquist , S Meditam

Claimant's Name _ R . SSN 7T e Employer's Name

’ : ' 100 Engineer Street ,
“Anaerson, South Carolina 29624 ) Greenville, South Carolina 29605

Address City State Zip Address Ciy State Zip .

(864) : ~ A Guarantee Insurance Company c/o Patriot National

ST , Insurance Group

Home Phone # . Work Phone # !nsurance Carner

Kathleen G. Lyall McAngus Goudelock & Courie (864) 239-4016

Preparers Name Law Fum . Phone Number

- Date of Accdent: _7/5/12

Complete each information blank. Specify clearly when contentions are admitted in part and denled in part
The employer-insurance carrier in answer to the claim, respectfully shows:

1. 1t is denied that the employee sustained an injury on or about the date set forth in the application. The reasons for denial
are: Pending_further investigation, Defendants deny Claimant sustained compensable injuries to his back or any other body
parts or organs.

2. ltis denied that both the employer and employee were subject to the Workers' Compensation Act at the time in question.
The reasons for denial are: See No. 1 above.

3. ltis denied that the relationship of employer and employee existed at the time in question. The reasons for denial are:

See No. 1 above.

4. It is denied that at the time in question the employee was performing service growing out of and mcndental to his
employment The reasons for denial are: See No. 1 above.

5. ltis denied that notice of injury was given to the employer. The reasons for denial are: See No. 1 above.

6. Itis denied that the employee needs/is entitled to additional medical care as a result of the injury. The reasons for denial
are: Pending further investigation Defendants deny Claimant is entitled to additional medical treatment.

7. ltis denied that the employee is entitled to temporary total disability for the period(s) of: Pending further investigation

- Defendants deny Claimant is entitled to temporary compensation.

8. It is denied that the employee is permanently disabled. The reasons for denial are: Permanent disability, if any, to be
determined by the Commission. -

9. ltis denied that the employee has a serious disfigurement.

10. Itis contended that an average weekly wage of $285.79 applies, according to attached accounting of employees earnmgs
as provided by law.

11. Further contentions or.grounds of defense are: See attached Addendum.

12. Estimated time needed for hearing: 1 hour.

1 certify that | have served this document pursuant to R.67-211 by delivering a eopy to:

Daniel L. Draisen ‘ ) Virginia Crocker, Judicial Director

Law Offices of Krause, Moorhead and Draisen, P.A. S.C. Workers' Compensation Commission
207 East Calhoun Street Post Office Box 1715

Anderson, South Carolina 29621 Columbia, South Carolina 29202- 171 5

on the 2nd day of January, 2013 by [ first class mail; [] personal service; [ ] certified mail.
I verify the contents of this form are accurate and true to the best of my knowledge.

M /L\q /A Attorney for Employer/Carrier katie.lyall@maclaw.com January 2, 2013
Preparen”s Signature Title Email Date

Refer to R.67-204 through R.67-210 and R.67-601 through R.67-615. Questions about the use of this form may be directed to the Commission’s Judicial
Department. Pursuant to R.67-606, a Form 20 must be filed with the Claims Department at least 30 days from the date of filing this form.

WCC Form # 51 Revised 9,07 5 1 Employer's Answer to Request for Hearing
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"Addendum to Form 51
R [
11. Defendants respectfully reserve the right to amend this Form 51 and claim any and all

affirmative_and specific defenses shoul!d facts be discovered during investigation which
allow_the defenses to be asserted in good faith, (see Reg. 67-603) _including but not

limited to Section 42-9-60, fraud in the application for employment, fraud in the
inducement to sign Form 15, fraud in the initiation of the claim for benefits, pre-existing

disability to allegedly injured members, election of remedies, and intervening trauma, no-

compensable injury by accident under Section 42-1-160; degree of disability, if any,

attributable to this injury needs to be determined; statue of limitations, notice defendants
reserve the right to amend this Answer and plead additional defenses.
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WCC File #: 1208767

South Carolina Workers’ Compensation Commission

1333 Main Street, Suite 500 Carrier File #:
P.O. BOX 1715 : .
Columbia, SC 29202-1715 Carrier Code #:
803-737-5675 Employer FEIN #:
Claimant's Name:  Shane Almquist SSN: 77" Employer's Name: Meditam
Address: o oo e T T address: 100 Engineer Street
city: Anderson state: SC  zip: 29624 ary: Greenville " state: SC  zip: 29605
Home Phone: _864 288 3558  work Phone: Insurance Carrier: @uarantee Insurance Co. ¢/o Patriot Nat
Preparer’s Name: _Daniel L. Draisen Law Firm:  Krause, Moorhead & Draisen  preparer's Phone #: 864 225 4000
REQUEST FOR COMMISSION REVIEW
Request for Commission Review by M claimant (] employer (checkone) Date of injury: _03/12/12 and 07/05/12

The undersigned makes application for review of the findings of the Commissioner in the above-captioned case. The request for
review is based on the following grounds: (State the grounds of your appeal in the form of questions presented. Each question
presented must contain a concise statement of one proposition of law or fact. Refer to evidence by title and exhibit number. Use
additional pages if necessary).

See Attached Grounds

(Check one) Oral argument @ is [isnot requested. Appellant's request for oral argument is waived if not indicated on this form.

I certify that I have served this document pursuant to R.67-211 by delivering a copy to Kathleen G. Lyall, McAngus, Goudelock & Courie

Name

PO Box 2980, Greenville, SC 29602

on the ‘ day of July . 2013 by D first class mail [___I personal service ‘ certified mail,

W/ WA/ Attorney for Claimant 7_ Z-/=

Pregarer’s Signature Title Date

eck this box if you are not represented by an attorney. D

If the claimant appeals and is representing himself or herself, the Judicial Department will prepare the additional copies of this form and serve this form on the .
opposing party. R.67-701B. Otherwise, file the original and ‘four capies of this form with the Judidial Department. The appeal must be postmarked no later than 14
days from the date of service of the Hearing Commissioner’s dedsion. R.67-701 and R.67-205. Attach the filing fee to this form. Attach a Form 32 if you are

unable to pay the filing fee. Refer to R.67-701 through R.67-711 for additional information. -

- WCC Form # 30 REQUEST FOR COMMISSION REVIEW
Rev. 3/87 39
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“

GROUNDS FOR APPEAL
SHANE ALMQUIST v. MEDITAM
WCC FILE NO. 1208767 .

!

THE HEARING COMMISSIONER ERRED IN HER FINDING OF FACT NO. 1. ERROR
WAS COMMITTED IN THAT THE CASE DOES NOT TURN MAINLY ON THE
MEDICAL REPORTS WITH REGARD TO PRIOR COMPLAINTS OF BACK PAIN, BUT
RATHER SHOULD HAVE BEEN DECIDED BASED UPON THE MEDICAL RECORDS
ALONG WITH THE LIVE TESTIMONY OF THE CLAIMANT'S TREATING PHYSICIAN.

THE HEARING COMMISSIONER ERRED IN HER FINDING OF FACT NO. 2. ERROR

. WAS COMMITTED IN THAT THE COMMISSIONER FAILED TO CONSIDER DR.

REING’S TESTIMONY AS A WHOLE IN WHICH HE DID NOT ULTIMATELY HAVE AN

OPINION AS TO CAUSATION.

THE HEARING COMMISSIONER ERRED IN HER FINDING OF FACT NO. 3. ERROR
WAS COMMITTED IN THAT THE COMMISSIONER MISSTATED THE TESTIMONY
OF DR. MALVERN AND FAILED TO GIVE ANY WEIGHT TO HER EXPERT OPINION
AS TO CAUSATION.

THE HEARING COMMISSIONER ERRED IN HER FINDING OF FACT NO. 4. ERROR
WAS COMMITTED IN THAT BY FINDING THE CLAIMANT NOT CREDIBLE THE

COMMISSIONER NECESSARILY HAD TO FIND DR. MALVERN NOT CREDIBLE.

THE HEARING COMMISSIONER ERRED IN HER FINDING OF FACT NO. 5. ERROR
WAS COMMITTED IN THAT THE GREATER WEIGHT OR PREPONDERANCE OF
THE EVIDENCE SHOWS THAT THE CLAIM SHOULD BE COMPENSABLE AND THE
CLAIMANT SHOULD BE ENTITLED TO BENEFITS UNDER THE ACT.

THE HEARING COMMISSIONER ERRED IN HER CONCLUSION OF LAW NO. 1.
ERROR WAS COMMITTED IN THAT IT IS UNDISPUTED THAT THE CLAIMANT
WAS INJURED IN AN AUTOMOBILE WRECK AND THE CONCLUSION IS
CONTRARY TO THE EVIDENCE IN THE RECORD AS A WHOLE.

THE HEARING COMMISSIONER ERRED IN HER CONCLUSION OF LAW NO. 2.
ERROR WAS COMMITTED IN THAT THE GREATER WEIGHT OR
PREPONDERANCE OF THE EVIDENCE SHOWS THAT THE CLAIM SHOULD BE
COMPENSABLE AND THE CLAIMANT SHOULD BE ENTITLED TO BENEFITS
UNDER THE ACT.

THE HEARING COMMISSIONER ERRED IN HER ORDER. ERROR WAS
COMMITTED IN THAT THE GREATER WEIGHT OR PREPONDERANCE OF THE
EVIDENCE SHOWS THAT THE CLAIM SHOULD BE COMPENSABLE AND THE
CLAIMANT SHOULD BE ENTlTLED TO ALL AVAILABLE BENEFITS UNDER THE

. ACT.



SHANE WARNER ALMQUIST

9
1 A, bccasiona]]y I do, but most of the time I have my
2 wife do it just because it just hurts too much. |
3 Q. But yog're'actua11y able to you it? You know how to
4 do it?
5 A. I do know how to.
6 _Q; Do you have anylpfob1ems reading br Wr'i"ting?~
7 A. ‘No. | b
8 Q. Have you ever been charged with or convicted of a
9 crime?
.10 A. No. . '
11 Q. Have{you eVer.sefved in the military? \
12 A. No. ‘
13 Q. Have you ever filed a lawsuit before?
14 A. I Wou1d -- Tet me ask you a question.
15 Q.- Sure.
16 A. I have been inVo1ved in a,carvwreck once before.
| 1i Q. Okay. _ | .
18 A. That was back in 1993, I believe. lAndAso-yeah, I
19 retained a lawyer. And, I mean, that's probably the
20 - | only time.‘
21 Q. oOkay. what body part did you injure? .
22 A. I injured my back. |
23 Q.  Did you receive treatment?
24 A, I gotlmys§1f some stitches on my forehead. And
25 yeah, I received lots of treatment. |
GALLAGHER COURT REPORTING

864-234-5744 : ' gcr@charter.net
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SHANE WARNER ALMQUIST

10
1 Q. Did you have any surgery?
2 A. No.
3 Q. Do you remember where you received treatment?
4 A. well, it was through a chiropractor, Todd Singleton.
5 Q. Where is he?
6 A. He would be Tocated in I believe it would be West
7 valley city, utah.
8 Where in your back were ydu fhjured?
9 A. I was injured in my Tower back, my mid back and my
10 neck. If wash't herniated, but my neck was
11 ‘strained. |
12 Had all of those problems resolved?
-13‘ A1l of these prob1em$ were -- I mean, I wound up
14 going back to work when I finally got a job after
15 rehabbing all this. I wound up doing exact?y‘What I
‘16 wasn't supposed to. And I wound upijSt deciding on
17 doing'physica1 work. And, I mean, I was a ﬁarts
18 puller, an after market parts puller, for a
19 warehouse. And I did that for roughly about three
20 years. And thén i also built vending machines for
21 an additional six years. And so I would load my
22 van. And, I mean, it was a lot of physical work.
23 Q. Were you still having problems with your back during
24 that time?
25 A. Actually, my back never felt better.
GALLAGHER COURT REPORTING
864-234-5744 ‘ ger@charter.net
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SHANE WARNER ALMQUIST -
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11
okay. And your neck?

My ‘neck was fine. ’ . -
Q. Do you remember if you received a settiement for
that car accident?
A. My settlement was'—— yeah. I mean, my settlement
was,1iké, I think ft'wés'éround $3;000 or $4,000,
| because I spent a lot of money trying to get myself
better.
And that's the only Tawsuit you've had?
. -Othér than bankfuptcy.

Wwhen was that?

> 0o o O

WOw,'that would have beeh probably 1in I‘mvgoing to

think in“between '85 and '90. I mean, I had a

furniture store. That's why I wound up filing

bankruptcy wasAbecausé I actually had a storé'and I

just couldn't make it work.

Q. Okay.' Have yoﬁ ever filed a workers' Comp claim

before? ’ |

A. I would say that -- I mean, I'm.going to say thét
prior to going to this company, i actually fell and
hurt my knee with LeFleur. And they did send me to
go and see a doctor, but there was nothing else

" really done. I mean, it was just like they picked
up that bill. And, I mean, the doctor preécribed me

a few pills and I didn't really worry about it. I

GALLAGHER COURT REPORTING
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14
Are you currently working anywhere?

I am not.

Where did you last wofk?

I worked for Meditam.

when did you start working there?

Rough]y; a year ago. I mean, I went from LeFleur
right into working for Meditam without really an
interview or anything. I mean, I just went directly
from LeFleur to there. |

what was your job title?

Driver.

what were your duties?

To pick up people and take them to their
appointments.

Is that the same position you had the whole time?
Yes, ma'am.

How much did you earn?

I was earning $8 an hour.

How many hours per week?

Before I hurt my back in March, I was probably
doing, I don't know, roughly 70 hours a week. I
mean, I was making $1,100 every two weeks, roughly.
we could probably go from $1,100 to $1,000. It was
in between there. |

okay. And between the two accidents, did you return

864-234-5744
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1 A. Ultram was for my joints. It was basically, you

2 know, to help relieve the arthritis pain.

3 Q. Okay.

4 A. That was it.

5 Q. Have you ever treated for depression?

6’ A; i would prebeb1y say that»I saw somebody when I got
7 divorced, I went in and saw somebody for probably a
8 couple of months I'm thinking.

9 Q. . Have you ever treated for anxiety?

10 NO, ma'am. |
11 Q. other than your divorce, had you ever been'tfeated

12 for-depression? |
13 A. No.

14 Q. we're goihg to ta1k about your prior injuries.

15 First, your back. we've already discussed the'car
16 accident from around 1993. Had you had any other
17 injuries to your back?

18 A. No, ma'am. _
19 Q. Had your back pain completely resolved before March

20 of this year?

21 A. Yes, ma'am.
22 Q. Had you complained to a doctor about any back pain
23 in the past five years?
24 A. No.
25 Q. So‘you had no problems with your back until March of
GALLAGHER COURT REPORTING
864-234-5744 . gcr@charter.net
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2 A. That's correct.
3 Q. And the same with your neck. I know you injured

4 your back in 1993, around there, with the car

5 - accident?

6 A. Uh-huh.

7 Q. Had you had any other problems?

8§ A. No, ma'am. '

9 Q. Had you complained in the past five years about any
10 “issues with yourAheck?

11° A. No. I.comp1a1ned abodt,'you know, my .bones hurting
12 in general. ” N

13 Q. Right. Jéut,not about your back o; neck?
-14, A. .But not spééifﬁca11y about my‘back or my neck. -
15 q. what about your legs? '

16 A. Legs. |

17 Q.. Had you had any prior treatment for any issues with
18 - your legs? |

19 A. You know what. I have had some shots of cbffisone
20 - in my knees. I'm not rea11yAsure when, but i used
21 to get -- I've got osteoarthritis disease I think is
22 what it's called. I don't know. They used to give
23 me a shot of cortisone in my knees every now and

24 then. ’

25 Q. Do you remember who you treated with for that?

GALLAGHER COURT REPORTING -

864-234-5744 . _ gcr@charter.net

47




10
11

12

13
14
15
16

17

18

19

20
21

22
23

24

. 25

R T R

° ¥ o

MEDICATION AND I PRESCRIBED A MUSCLE RELAXANT.
HE'D HAD SIX (6) WEEKS OF THERAPY PREVIOUSLY, SO
PLANNED TO CONTINUE THE THERAPY AND THEN SEE HIM

BACK.

‘OKAY. AND DID YOU, IN FACT, SEE HIM BACK AT ANY
POINT IN TIME?

:YES, I DID. |

" AND WﬁéN, WHEN DID YOU SEE HIM NEXT? 

- THE NEXT ENCOUNTER WAS 12-13-2012.

| AND WHAT WAS “THE' COMPLAINT AT THAT VISIT?

THORACIC. RIB .PAIN AND AS A FOLLOW-UP AFTER HIS

PHYSICALﬁTﬁERAPY,

OKAY. AND WHAT DID YOU DO? DID YOU TAKE A"
HISTORY'AGAIN‘AT THAT TIME? |

YES. -

AND WHAT WAS THE HISTORY GIVEN AT THAT TIME?

AT TﬁAT TIME HE"HAD SEVERE COUGH AND UPPER
RESPIRATORY SYNDROME FOR ABOUT THREE (3) WEEKS AND
HE HAD BEEN COUGHING A LOT. I FELT THAT MIGHT BE

RESPONSIBLE FOR THE RIB AND SOME OF THE BACK PAIN

'PERSISTENCE.

OKAY. DID YOU PERFORM AN EXAMINATION?
YES, I DID.
AND WHAT DID YOU FIND AS A RESULT OF THE PHYSICAL

EXAMINATION?
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DID YOU REFER HIM TO A SPECIFIC PAIN MANAGEMENT
DOCTOR?

NO, I DIDN’T.

HOW DOES THAT WORK? HOW DOES HE GET TO A
SPECIFIC ---

WELL, IN WORKMEN'S COMPENSATION CASES, THE
WORKMEN'S COMPENSATION PEOPLE SEND THEM Tkoﬁo
THEY WISH. IF THEY WERE MY OTHER INSURED PATIENT
I WOULD -- I DO HAVE SOME PREFERENCE IN PAIN
MANAGEMENT . | - '

SO IF YOU WERE MAKING THE'REFERRAL;'WHO'WQULD.YOU
HAVE LIKELY SENT HIM TO?

PIEDMONT IS THE ONE WE USUALLY DO. RS
PTEDMONT PAIN? LOUDERMILK?

LOUDERMILK AND THAT GROUP.

IS THERE ANY- WAY TO TELL FROM REVIEW OF THE M.R.I.

"OR THE PHYSICAL EXAMINATION OF MR. ALMQUIST AS TO

WHETHER OR NOT THE JULY 5TH ACCIDENT CAUSED OR
AGGRAVATED HIS CONDITION?

IN REVIEW OF THE M.R.I. AND EXAMINATION AND HIS
HISTORY, WHICH HE WOULDN’T.SAY HE HADN’T HAD ANY
PROBLEMS, I WOULb SAY-THAT THE ACCIDENT WAS TFE
TEMPORAL CAUSE OF HIS PAIN. THERE’S N¢ WAY AT THE
POINT WHERE THE M.R.I. WAS DONE TO DETERMINE IF

THE DISC RUPTURES WERE OLD OR NEW. I ASSUME THAT
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THEY WERE NEW AND THEN.HE WENT. TO PAIN MANAGEMENT

WITH THE IDEA OF TRYING TO CONTINUE TO MANAGE HIS

PAIN.

SO CAN YOU OFFER AN OPINION TO A REASONABLElDEGREE
oF MEDICAL CERTAINT¥,ABASED ON YOUR EDUCATION,

TRAINING AND EXPERIENCE, YOUR EXAMINATION OF MR.

- ALMQUIST AND TREATMENT OF MR. ALMQUIST AS TO THE

' MOST PROBABLE CAUSE OF HiS BACK COMPLAINTS AFTE?

JULY THE 5TH, 20127

. . AND YOUR OPINION IS.WHAT?.

MY OPINION IS THAT THE MOTOR VEHICLE ACCIDENT
CAUSED HIS PRESENT EOMPLAiNTs. |

AND DO YOU HAVE AN OPINION ABOUT WHETHER OR NOT
MR. ALMQUIST IS GOING TO NEED OR DOES NEED FURTHER

MEDICAL TREATMENT AS A RESULT OF THOSE INJURIES?

YES.
WHAT’S YOUR OPINION, PLEASE?

- I DO THINK IT’'S GOING TO BE AN ONGOING PROCESS, I

THINK HE’'S GOING TO NEED FURTHER TREATMENT.

AND IN WHAT FORM DO YOU BELIEVE THAT'S GOING TO
TAKE?"

THE OBJECT IS TO TAKE CARE OF THE SOFT TISSUES AS
WELL AS THE DISCS. ON THE M.R.I., IF YOU'LL SEE

ON THE M.R.I. SOFT TISSUE DAMAGE, SWELLING, ET
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- SOURCES OUTSIDE OR SEEN -ANY OTHER MEDICAL RECORDS

OR INFORMATION THAT CAUSE YOU TO BELIEVE THAT MR.
ATMQUIST HAS NOT BEEN HONEST WITH YOU?

NO, I HAVE NOT.

~ DO YOU HAVE ANY OPINIONS AS TO WHETHER OR NOT YOQU

BELIEVE MR. ALMQUIST IS MALINGERING?

I DO NOT THINK HE'S MALINGERING._

DO YoU ﬁAVEAAN OPINION TO A REASONABLEAQEGREE OF
MEDICAL CERTAINTY BASED ON YOUR EDUCATION,
TRAININQ'ANb-EXPERIENCE'AND YOUR EXAMINATION OF
MR; ALMQUIST.ANDfTHE M.R.I.S AS TO WHETHER OR -NOT

THB'AUTOMOBILE ACCIDENT OF JULY '5TH, 2012°

;AGéRAVATED OR EXACERBATED A PRE-EXISTING CONDITION

OR DID IT CAUSE A NEW INJURY?

THAT’S DIF?ICULT TO DETERMINE, BUT HE WAS DOING
BETTER ANb'I?THINK-THAT IT WAS PROBABLY A NEW
INJURY,.A SOFT TISSUE INJURY. HE MAY HAVE
EXACERBATED SOMETHING GOING ON PREVIOUSLY AS WELL.
WELL, WOULD YOU AGREE TﬁAT THE DEGEﬁERATIVE

CHANGES THAT SHOWED UP WERE MOST LIKELY NOT CAUSED
\ ' '

.BY THE ACCIDENT?

THEY WERE DEFINITELY NOT CAUSED BY THE ACCIDENT.
AND BASED ON THE HISTORY AND PHYSICAYL THAT YdU
HAD, IS THERE ANY INDICATION THAT THE DEGENERATIVE

CHANGES HAD CAUSED CHRONIC BACK PAIN PRIOR TO THE
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ACCIDENT?

NO.

THOSE DEGENERATIVE CHANGES WERE PRESENT IN THE
DECEMBER M.R.I. THAT MR. ALMQUIST HAD; IS THAT

RIGHT?

THAT'S CORRECT.

YOU DIDN’T TALK MUCH ABOUT THEM, SO THAT'S WHY I
WAS ASKING THE QUESTIONS. THE FACT THAT HE HAS
DEGENERATIVE CHANGES AND IF THOSE ARE PRESENT ON

THE -FILMS. DOES THAT CHANGE THE OPINION THAT

. YOU’VE GIVEN .IN ANY WAY TODAY?
‘NO.
’CAN, CAN AN M.R.I. SHOW INJURY ON A MICROSCOPIC

" LEVEL?

A MICROSCOPIC LEVEL? . NOT THAT I‘M AWARE OF.
MEANING LIKE IF YOU HAD TEARS TO THE TISSUE IN THE
INNER PORTIONS OF THE SPINE, WOULD AN M.R.I.
NECESSARILY SHOW THOSE? |

WELL, AGAIN, THE M.R.I. IS REALLY JUST LOOKING AT
WATER CONTENT. OKAY? AND YOU’'RE GOING TO SEE
SOME EVIDENCE OF INCREASE WATER CONTENT THAT
YOU’RE NOT GOING TO SEE ON A CELLULAR LEVEL.

DOES THE- --- '

THAT’S WHAT YOU MEAN BY MICROSCOPIC.

DOES, DOES THE SIZE OF THE PATIENT AFFECT THE

52



10
11 -
12
13

14

15

‘16

17

18

19

20

21

22

23

24 -

. 25

\ 25

SOMEBODY ON FLEXERIL BEING ON THE ROAD WITH ME.
SO GIVEN THE MEDICATIONS THAT HE'S TAKING, WOULD
YOU RECOMMEND A RESTRICTION THAT HE NOT DRIVE'AS
LONG AS HE HAS TO TAKE THOSE MEDICATIONS?

AS LONé AS LONG AS HE’S TAKING -- IN SOME PEOPﬁE
EVENTUALLY WHEN YOU’RE REHABING GO BACK AND TAKE

IT ONLY IN THE EVENINGS WHEN THEY ARE NOT HAVING

"TO DRIVE.

BUT AS OF TODAY?

AS‘OF TODAT, I WOULD NOT SHGGEST'THAT HE DRIVE,

. YES.’

BY MR. DRAISEN ALL RIGHT I THINK THAT'’S

ALL THE QUESTIONS .THAT I HAVE FOR YOU. ANSWER ANY

QUESTIONS THAT MS. LYALL OR COUNSEL HAVE

EXAMINATION BY MR. BORNEMANN:

THANK YOU, DOCTOR. MY NAME AGAIN IS DAVID

BORNEMANN AND I'M HERE ON BEHALF OF MR. ALMQUIST'S

" EMPLOYER AND THEIR INSURANCE .CARRIER. IN REGARD

TO HIS POLICY THAT WAS IN EFFECT PRIOR TO, SOME
INTERESTING ISSUES WITH THE POLICY; THE
CONSIDERATION IS -- MY CARRIER IS THE FIRST ONE ON
THE LIST.- I‘WANTED TO GO THROUGH A LITTLE BIT OF
YOUR TESTIMONY, IF I MAY? YOU MENTIONED EARLY
ABOUT DID YOU TAKE ANY HISTORY FROM MR. ALMQUIST

AND IF YOU COULD JUST REFRESH MY RECOLLECTION ON
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THAT, THAT IT’'S A ---

AND THIS IS WHERE (UNINTELLIGIBLE) MEDICAL
RECORDS, ELECTRONIC MEDICAL RECORDS BECAUSE IN THE
HISTORY I SIT THERE AND TALK TO THE PATIENT, LOOK
THEM IN THE EYE, AND THEﬁ I'VE GOT TO GO AND.TYPE
EVERYTHINGL SO UNFbRTUNATELY THE HISTORY IS

PROBABLY NOT AS LONG OR AS DETAILED AS I HAD

'ACTUALLY TAKEN. BUT WITH THE HISTORY HE GAVE WAS

HE -- LET'S SEE, I WANT.TO GET HIS FIRST VISIT --

WAS THAT HE WAS IN A MOTOR VEHICLE ACCIDENT ON

.JULY STH OF 2012 AND HE.ALSO .STATED THAT HE HAD

PICKED UP A WHEELCHAIR IN MARCH AND HAD BACK PAIN
AND IT GOTTEN, HE SAID HE HAD GOTTEN BETTER UNTIL
THE MOTOR VEHICLE ACCIDENT, AND THEN HE ALSO GIVE

ME A HISTORY OF A MOTOR VEHICLE ACCIDENT IN 1993,

.

BUT HE HAD BEEN WORKING AND DRIVING FOR MANY YEARS

AFTER THAT UNTIL THE MARCH INCIDENT. HE HAD DONE
PHYSTCAL THERAPY FOR ABOUT SIX (6) WEEKS AND HE
STILL HAD PAIN AFTER THE THERAPY.

AND I BELIEVE AS PART OF HIS HISTORY TO YOU OF THE.
PAIN AND PROBLEMS HE WAS HAVING AT THE TIME AND
THAT INCLUDED, YOU KNOW, OBVIOUSLY BACK PAIN,
MUSCLE SPASMS, THINGS OF THAT NATURE; IS THAT
CORRECT?

THAT'S CORRECT.
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NOW, DOCTOR, IN TAKING THESE HISTORIES, IS THAT
SOMETHING YOU RELY ON IN FORMULATING YOUR
DIAGNOSIS AND RECOMMENDATIONS FOR PATIENT CARE?
YES.

AND DO YOU RELY ON THE TRUTHFULNESS OF THAT |
ﬁISToRY IN MAKING THOSE DETERMINATIONS RELATED TO
CAUSATiON,'D;AGNOSIS,!THINGS OF THAT NATURE?

YES. BASICALLY WE TRUST THE PATIENT.

OKAY . I'b_LIKE TO SHOW YOU A FEW PAST MEDICAL
RECORDS. AND PRIOR TO SEEING MR. ALMQUIST, HAVE
YOU RECEIVED. ANY OF .HIS' PREVIOUS MEDICAL RECORDS?
NO. -

I'VE GOT A FEW OF THEM 1’'D LIKE TO GO THROUGH WITH

YOU. :THIS IS FROM NEW HORIZON FAMILY HEALTH

SERVICES. I’D LIKE YOU TO TAKE A QUICK LOOK AT

THAT.

(PAUSE WHILE REVIEWING) WHAT’S THE DATE ON THAT?
MAY 26TH, 2010, I BELIEVE.

2010, YEAH..

DOCTOR, DID YOU SEE ON THIS MEDICAIL RECORD ANY
EVIDENCE OF COMPLAINTS OF ;ow BACK PAIN AS OF MAY
26TH, 20107

YES. '

AND I EELIEVE IF YOU’'LL LOOK UNDER THE OBJECTIVE

SECTION SORT OF IN THE MIDDLE, DID HE ALSO NOTE
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THAT HE WAS HAVING MUSCLE SPASMS ALONG WITH PAIN
AT THAT TIME?

YES. THAT’S ONE OF THE ADVANTAGES OF MEDICAL
RECORDS GOING ELECTRONIC, SO YOU CAN READ THEM
BETTER. |

YES, THE PENMANSHIP FOR THE RECORD IS NOT GOOD IN
THESE RECORDS. NOW, I BELIEVE IN THE ASSESSMENT
SECTION THAT HE'@AS RECOMMENDED ULTRAM I BELIEVE
FOR THAT? '

I THINK THAT7§,'YES._

OKAY. NOW, IS 6LTRAM A PAIN MEDiéATIoﬁ?

YES, IT IS. -

IF I MAY ﬁAVE.THAT BACK? »

SURE. (HANDS DOCUMENT BACK TO ATTORNEY)

OKAY. FIRST I'D LIKE TO SHOW YOU, THIS IS FROM
OCTOBER 1ST, 2010. (HANDS DOCUMENT TO WITNESS)
(PAUSE WHILE REVIEWING DOCUMENT)

DOCTOR, DOES THAT MEDICAL RECORD INDICATES THAT HE
WAS COMPLAINING OF BACK PAIN AT THAT TIME?

YES, IT DOES.

OKAY. SO IT MENTIONED LOWER BACK PAIN AS WELL AS

THORACIC BACK PAIN?

IT SAYS PAIN FOR ALL OVER JOINTS. IT WAS

PREVIOUSLY DIAGNOSED WHAT LOOKS LIKE RHEUMATOID

ARTHRITIS, CHRONIC BACK PAIN SECONDARY TO INJURY,
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USES ULTRAM. HAS PAIN BEGINNING AT THE T-SPINE
AND RADIATING TO THE FRONT.

AND THE THORACIC SPINE IS ONE OF THE AREAS THAT,
IN ADDITION TO THE LUMBAR SPINE, THAT HE WAS

COMPLAINING ABOUT WHEN HE SAW YOU; IS THAT

CORRECT?

CORRECT.

THIS IS THE.RECORD FROM OCTOBER 29TH OF 2010. IF

YOU WOULD, PLEASE REVIEW THAT AND ONCE YOU’'VE HAD

TIME TO TAKE A LOOK AT IT, TELL ME WHETHER OR NOT

HE REPORTED CHRONIC BACK PAIN SECONDARY TO

AHERNIATED_DISCS AT THAT TIME? (HANDS DOCUMENT TO -

WITNESS)
(PAUSE WHILE REVIEWING DOCUMENT) IT SAYS ON HERE,
DON’T KNOW WHO WROTE IT, BUT POSITIVE FOR, FOR

CHRONIC'BACK PAIN SECONDARY TO HERNIATED DISC,

YES.

NOW, EARLIER YOU TESTIFIED ABOUT MR. ALMQUIST'S
M.R.I.S AND I BELIEVE SPECIFICALLY ABOUT EVIDENCE
OF DISC RUPTURES AND SOME OTHER DEGENERATIVE
CHANGES AND THINGS GOING ON IN THE SPINE, WHICH
MR. DRAISEN TOUCHED ON THIS, BUT I BELIEVE YOU
INDICATED THAT IT WAS DIFFICULT TO DETERMINE !
WHETHER THE DISC RUPTURES WERE OLD OR NEW; IS THAT

CORRECT?

57



10
11
12
13

14

15

16

17

18

19
20
21
22
23
24

25

30

CORRECT.
NOW, WHAT ARE, WHAT ARE WAYS THAT YOU WOULD
UTILIZE TO COME UP WITH YOUR MEDICAL OPINION TO A
REASONABLE DEGREE OF MEDICAL CERTAINTY, ONE WAY OR
ANOTHER, WHETHER OR NOT THESE DISC RUPTURES WERE
OLD OR NEW?

WEEL, AT THIS POINT I DON'T THINK YOU CAN. I
THINKATHETPATIENT BASICALLY SAYS I HAD THIS INJURY

AND THAT’S. WHEN MOST OF MY PAIN STARTED. LIKE IF

WE HAD GOTTEN THE M.R.I. EARLIER .I THINK WE

PROBABLY WOULD HAVE SEEN YOU KNOW MORE SOFT

. TISSUE INJURY AND MAYBE THE DISC RUPTURE WOULD

HAVE BEEN UP ON THE M.R.I. AS WELL. BUT NOW, AND

AT THE TIME OF THE M.R.I. I DON’T THINK YOU CAN
MAKE THAT DETERMINATION

OKAY. NOW, I GUESS, YOU KNOW, IN COMING UP WITH,
YOU KNOW, CAUSATION AND THOSE TYPES OF ISSUES, YOU
KNOW, ARE PAIN COMPLAINTS SOMETHING YOU RELY ON TO
DELINEATE?

YEAH. PAIN COMPLAINTS ARE SOMETHING YOU RELY ON,
BUT EVERY PERSON HAS A DIFFERENT THRESHOLD, IF YOU
WILL, OF PAIN, AND SO I DON'T -- I RELY NOT JUST
ON PAIN COMPLAINTS; BUT ALSO ON POSITIVE OBJECTIVE
FINDINGS. | |

LOOKING AT YOUR RECORD FROM JANUARY 25TH OF 2013,

58



10

11

112
“13
14
15
16

17

18 .

19

20

21

22,

23

24

25

31

IT LOOKS LIKE HE WAS COMPLAINING, AND ONE OF HIS
THE COMPLAINTS WAS BACK PAIN AND THORACIC PAIN
THAT WHEN IT’'S PRESENT, QUOTE, "IT TAKES MY BREATH

AWAY." YOU KNOW, IS THAT FEELING SOMETHING THAT

'COULD, COULD BE A RESULT OF, OF THE FINDINGS YOU

SAW ON THESE M.R.I.S?

WHICH VISIT IS THIS?

I’M LOOKING AT THE "HISTORY OF ‘PRESENT ILLNESS" IN

YOUR JANUARY 25TH, 2013 NOTE OR I'M SORRY, JANUARY

24TH," 2013, NOTE.

HE STATED HE HAS TO -- THE THORACIC PAIN WAS

BETTER, BUT THEN WHEN IT OCCURRED, IT, QUOTE _
"TAKES MY BREATH AWAY." '

OKAY. . AND IS THAT CONSISTENT WITH THE -- YOU

. MIGHT EXPECT TO HEAR BASED ON THE FINDINGS OF THIS

M.R.I.?
YES. CAN WE GO OFF RECORD FOR A MINUTE?
YEAH, SURE.

(OFF RECORD)
o

EXAMINATION BY MR. BORNEMANN RESUMES :

Q.

OKAY. WE’'RE BACK ON. DR. REING, I'D LIKE fO SHOW
YOU ANOTHER NOTE. THIS IS FROM NOVEMBER 8TH,

2010. ONCE YOU'VE HAD A CHANCE TO TAKE A LOOK AT
THAT, PLEASE TELL ME WHAT FINDINGS YOU SEE RELATED

TO THOSE ONGOING IN THE THORACIC SPINE? ({HANDS
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DOCUMENT TO WITNESS)

(UPON REVIEW OF DOCUMENT) THE THINGS I SEE ABOUT

. THE THORACIC SPINE, THE T-SPINE AND FILMS WERE NOT

DONE. JOINT PAINS AND CHRONIC LOW PAIN,.DOES'NOT

APPEAR RHEUMATOID.

WERE ADDITIONAL MEDICATIONS PRESCRIBED FOR THE
BACK PAIN?

THE ULTRAM WOULD BE FILLED AND THE NAPROYSYN WAS.

PRESCRIBED.

' AND IT LOOKS THERE WAS ALSQ A DISCUSSION AT THAT

TIME OF RPOSSIBLY DOING A.REFERRAL; IS THAT

- CORRECT?

I’'M TRYING TO READ THAT. YES, TO RHEUMATOLOGY
REFERRAL PENDING.

THE THING I’'D LIKE TO SHOW YOU IS FROM MAY 9TH,

©2011. IF YOU WOULD, PLEASE READ FOR THE RECORD

THE SUBJECTIVE COMPLAINTS? (HANDS DOCUMENT TO
WITNESS) I
(UPON REVIEW OF DOCUMENT) |

BY MR. DRATSEN: HE WANTS YOU TO READ THAT..
SAY WHAT?

BY MR. DRATSEN: I THINK HE WANTS YOU TO READ
THAT. ’ |
LET ME READ OVER IT FIRST. THE PATIENT COMPLAINS

OF HAVING SHARP PAINS IN HIS BACK THAT TAKES HIS
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BREATH AWAY AT TIMES. THIS IS NOT SUBJECTIVE, BUT
HE HAS D.D.D. IN HIS BACK, GETTING SHOOTING PAINS
IN THE BACK. HAPPENING MORE FREQUENTLY, STARTED

THREE (3) WEEKS AGO AFTER "MOVING TO A NEW HOME.

'OKAY. SO TO CLARIFY IS THAT DEGENERATIVE DISC

DISEASE?

YES.

Q. OKAY. AND THE DESCRIPTION OF SHARP PAINS

SIGNIFICANT ENOUGH TO TAKE ONES BREATH AWAY,‘DOES

THAT APPEARS CONSISTENT WITH WHAT HIS COMPLAINTS

.WERE IN JANUARY, 20137 -

YES. oo

AND ALSO ONE (1) OTHER THING. 1IN THE

. INSTRUCTIONS, WAS ANOTHER, ANOTHER MEDICATION

N\

PRESCRIBED AT THAT. TIME?
YES, PRESCRIBEb FLEXERIL.
OKAY. NOW, IS THAT A MEDICATION THAT YOU WERE
CONCERNED ABOUT WITH BEING COMBINED WITH DRIVING?
I THINK I STATED THIS BEFORE, THAT FLEXERIL IS
VERY VARIABLE. IT MAKES SOME PEOPLE SLEEPY AND
OTHER PEéPLE IT DOESN’'T BOTHER THEM AT ALL. S0,
YOU KNOW, IF HE’'S ONE OF THOSE PEOPLE THAT IT
DOESN’T BOTHER HIM, THEN THAT'’S OKAY.

OKAY. ONE (1) QUESTION WE’'LL REFER TO THE SAME

SECTION, IT APPEARS THAT HE WAS REPORTING SOME

61



10 -

12

13

14

15

16
17
18
19
20
21
22

.23

25

24

34

IMPROVEMENT WIfH THE FLEXERIL AS OF, I BELIEVE
THAT NOTE IS AUGUST OF 20117

I'M SORRY. CAN YOU REPEAT THE QUESTION?

DOES IT APPEAR THAT HE WAS STILL HAVING PAIN, BACK
COMPLAINTS WITH SOME BENﬁFIT FROM FLEXERIL AS OF
THAT NOTE WHICH I BELIEVE WAS AUGUST OF 20117
(UPON REVIEW OF NOTE) THE REFERENCE FOR.FLEXERIL,
YES, BACK PAIN IMPROVED A LITTLE WITH FLEXERTL.

OKAY. ONE (1), ONE (1) OTHER THING, T BELIEVE THE -

HISTORY SECTION ESSENTIALLY AT THE TOP, DOES IT

" ALSO INDICATE THAT HE WAS STRESSED AT THAT TIME

ABOUT, ABOUT WORK ISSUES?

YES.

OKAY. AND, IN FACT, WORRIED THAT THE BE LAID OFF .
FROM WORK?

(UPON REVIEW) THAT'S WHAT IT SAYS, YES.

THIS IS FEBRUARY 10TH, 2012, WHICH IS JUST BARELY
A MONTH, PROBABLY THIRTY (30) DAYS OR SO PRIOR TO
THE MARCH 12TH ALLEGED INJURY. ONCE YOU’VE HAD A
CHANGE TO REVIEW THAT NOTE, PLEASE INDICATE FOR
THE RECORD WHETHER IT APPEARS THAT HE WAS STILL
HAVING COMPLAINTS OF BACK PAIN AND PROBLEMS AT
THAT TIME. (HANDS DOCUMENT TO WITNESS)

(UPON REVIEW OF DOCUMENT) YES, HE WAS STILL

HAVING COMPLAINTS OF BACK PAIN.
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AND SPASMS?
(UPON REVIEW) YES, HE WAS ALSO HAVING MUSCLE
SPASMS. |

I BELTEVE THIS REPORTS TO YOU THAT FOLLOWING THE
MARCH INCIDENT, THE BACK PAIN WAS IMPROVING. DOES
THAT SOUND CORRECT, FROM MR. ALMQUIST’S HISTORY
REVIEW? .

(UPON REVIEW OF DOCUMENT) I‘M NOT SURE I

UNDERSTAND THE QUESTION.

I BELIEVE YOU TESTIFIED EARLIER THAT HE REPORTED

. TO YOU THAT THE BACK PAIN HAD IMPROVED SOMEWHERE

IN THE NEIGHBORHOOD OF EIGHTYfPERCENT (80%) PRIOR
TO THE CAR ACCIDENT; IS THAT CORRECT?

THAT'S CORRECT. ‘

THE MAY, 2012 NOTE CONSISTENT WITH, WITH THAT
PORTION OF THE HISTORY THAT APPEARS HE WAS
IMPROVING FROM THE MARCH INCIDENT?

IT IS. IT SAYS THE BACK PAIN IS BETTER, CONTINUE
MEDS .

AND I BELIEVE YOU INDICATED EARLIER THAT YOU
ANTICIPATED THAT WOULD CONTINUE TO IMPROVE -- I'M
SORRY, LET ME REPHRASE. I BELIEVE YOU INDICATED
EARLIER THAT YOU WOULD HAVE ANTICIPATED THAT HIS
PROGRESS WOULD CONTINUE TO IMPROVE

(UNINTELLIGIBLE) ESSENTIALLY; IS THAT CORRECT?
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CORRECT.
AND IS IT FAIR TO SAY THAT YOU CANNOT TRACE MR.
ALMQUIST'S CURRENT MEDICAL NEEDS TO THE MARCH

12TH, 2012 ACCIDENT, THE LIFTING THE WHEELCHAIR?

NO, I CAN'T.

BY MR. BORNEMANN: OKAY. THANK YOU FOR YOUR
TIME. THAT'S ALL THE QUESTIONS I HAVE FOR YOU AT
THIS TIME. PLEASE ANSWER ANY QUESTTONS THAT MS,

LYALL HAS FOR YOU. WE RESERVE THE RIGHT REDIRECT
[SIC] AFTER THE OTHER PARTIES HAVE HAD A CHANCE ON

RECORD."

EXAM:NATIQN BY MS. LYALL:

ALL RIGHT. AGAIN, MY NAME IS KATIE LYALL AND I'M
ON HERE ON BEHALF OF MEDITAM‘AND THEIR OTHER
WORKERS’ COMP INSURANCE CARRiER. I JUsT HKVE A
FEW QUESTIONS FOR YOU. EARLIER MR. DﬁAISEN WAS

ASKING YOU TO STATE TO A REASONABLE DEGREE OF

MEDICAL, CERTAINTY WHETHER HIS CURRENT INJURIES

WERE RELATED TO THE-ACCIDENT. YOU STATED THAT
BASEﬁ'ON HIS HISTORY THAT HE WAS NOTJHAﬁING BACK
PAIN BEFORE THE ACCIDENT THAT THAT WAS THE OBVIOQUS
ANSWER, THAT, YES, THE ACCIDENT DID CAUSE. NOW,

MR. BORNEMANN JUST WENT OVER ONE (1), TWO (2),

THREE (3), FOUR (4), FIVE (5), SIX (6), SEVEN (7)

VISITS IN THE YEAR AND A HALF LEADING UP TO THE
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ACCIDENT STATING THAT MR. ALMQUIST'S HISTORY
REPORTING TO YOU WAS INCORRECT. IS THAT A FAIR
STATEMENT, THAT MAYBE HE WAS ---

HE ADMITTED THE PREVIOUS BACK  INJURY IN ‘99 AND HE

'TOLD ME ABOUT THE LIFTING INCIDENT, BUT DID NOT

TELL ME ABOUT THE OTHER INCIDENTS.

SO HE ADMITTED THAT HE HAD BEEN HAVING.ONGOiNG
BACK PAIN FOR TWO (2) YEARS PRIOR TO THE MARCH,
2012 ACCIDENT? ' o o
NO, I ONLY THINK IT WENT BACK TO ‘99 AND THEN THE
MARCH ACCTDENT AND THEN - WHEN WAS.IT? |
193, '

'93, YEAH. OKAY, 1993.

OKAY. MR. ALMQUIST DID NOT REPORT TO YOU THAT A

>MONTH BEFORE THE MARCH ACCIDENT HE HAD TREATED FOR

HIS BACK PAIN?

NO, HE DIDN’T.

‘OR THAT FOUR (4) MONTHS BEFORE THE ACCIDENT HE HAD

TREATED FOR HIS BACK PAIN?

NO, HE DIDN'T. |
AGAIN, SO HE DID NOT TELL YOU THAT HE HAD TREATED
NUMEROUS TIMES FOR CHRONIC BACK PAIN; HE DID NOT
TELL YOU THAT?

NO.

DID HE TELL YOU THAT HE WAS HAVING THE SAME OR
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SIMILAR SYMPTOMS WITHIN EIGHT (8) MONTHS OF THE
MARCH INJURY?

NO.

SO CAN YOU STILL STATE TO A REASONABLE DEGREE OF -
MEDICAL CERTAINTY BASED ON HIS LESS THAN TRUTHFUL
REPORTING OF HIS HISTORY THAT HIS CURRENT SYMPTOMS
AND INJURIES WERE CAUSED OR AGGRAVATED BY THE JULY
OR THE MARCH ACCIDENT? |

I WOULD HAVE TO SAY PROBABLY NOT THE CAUSE, BUT

DEFINITELY AGGRAVATED BECAUSE HE DID HAVE SPASM

‘AND YOU CAN’T FAKE SPASMS, SO I WOULD THINK THERE

WOULD BE CERTAINLY EXACERBATION.

OKAY . ‘ |

AND THAT WOULD BE BASED ON THE FACT THAT, YOU
KNOW, A MONTH PREVIOUSLY EVEN THE OTHER RECORD
SATD HE WAS GETTING BETTER.

OKAY. SO EVEN THOUGH HE WAS HAVING SPASMS A MONTH

BEFORE THE MARCH ACCIDENT, IN FEBRUARY OF 2012 HE

WAS HAVING SPASMS, BUT YOU CAN STILL SAY THAT HIS
CURRENT SPASMS WERE CAUSED BY THE ACCIDENT?

BY MR. DRATSEN: OBJECT TO THE FORM

TO A REASONABLE DEGREE OF MEDICAL CERTAINTY?
BY MR. DRAISEN: OBJECT TO THE FORM OF THE
QUESTION. ASKED AND ANSWERED.

I DON’T THINK I COULD SAY THEY WERE CAUSED BY, BUT
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I THINK IT EXACERBATED.

AND WHAT OBJECTIVE EVIDENCE, OTHER THAN THE ACTUAL
SPASMS, DO YOU HAVE FOR THAT, FOR THEM BEING
EXACERBATED?

JUST THE SPASMS.

ARE YOU ALSO RELYING ON HIS REPORTING TO YOU?

YES.

' SO YOU'RE RELYING SOMETHING CREDIBLE TN HIS

REPORTING?

I JUST STATED BEFORE,I BELIEVE THE PATTENTS AND I

_.WAS RELYING UPON THAT, YES.-

.S0O ‘WOULD YOU AGREE.THAT'HE HAS BEEN LESS THAN

CREDIBLE IN HIg‘REPORTING TO YOU?

.BY MR. DRAISEN: OBJECT TO THE FORM OF THE

QUESTION.

GO AHEAD.

THE FACT THAT HE HAD MULTIPLE VISITS WITH CHRONIC
BACK PAIN, YES..

SO DIAGNOSTICALLY TQ_BASE YOUR OPINION THAT HE HAS
AGGRAVATED A PREVIOUS EXISTING CONDITION, YOU WERE
RELYING SOLELY ON THE SPASMS?

YES.

AND}AGAIN EARLIER, AND I JUST TRIED TO WRITE DOWN
MY BEST AT WHAT YOU WERE SAYING. PLEASE FORGIVE

ME IF I'M WRONG, BUT I HAVE WHEN MR. DRAISEN WAS
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ASKiNG YOU QUESTIONS YOU SAID -- HE ASKED YOU
AGAIN WHETHER IT WAS AGGRAVATED AND YOUR ANSWER
THEN WAS THAT SINCE HE DID NOT HAVE CHRONIC BACK
PAIN PRIOR :‘TO THE ACCIDENT, IT IS LIKELY THAT HIS
PRE-EXISTING BACK INJURY FROM ‘93 WAS AGGRAVATED

BY THIS ACCIDENT. DOES THAT STATEMENT CHANGE

BASED ON THE NEW INFORMATION THAT HE HAS'BEEN

DIAGNOSED AND TREATED FOR CHRONIC BACK ?AIN?

YES.

_OKAY. AND THEN JUST ' TO CLARIFY ONE (1) MORE
- POINT. EARLIER YOU SAID THAT -- AND I KNOW WE'RE.

.GOING TO GO THROUGH A LOT OF THE SAME STUFF AGAIN,

BUT WHEN YOU SAID THAT THERE REALLY WAS NO WAY TO .
TELL FROM THE M.R.I. IF IT WAS ACUTE OR
DEGENERATIVE IF IT HAPPENED FROM THIS INJURY,
CORRECT? '

CORRECT .

OKAY. AND THEN WHEN ASKED TO STATE TO A
REASONABLE(DEGREE OF MEDICAL CERTAINTY WHETHER HIS .
CURRENT INJURIES WERE CAUSALLY RELATED OR
AGGRAVATED BY THE JULY ACCIDENT YOU STATED, AND
AGAIN I’'M TRYING TO PHRASE IT AS CLOSE AS WHAT YOU

SAID, YOU SAID BASED ON HIS M.R.I., HISTORY AND NO

'PRIOR PROBLEMS TO THIS BACK, THIS LEADS ME TO

BELIEVE THAT THE ACCIDENT WAS CAUSED OR THAT THE
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NO WAY TO DEFINITELY TELL?

CORRECT. “

SO AGAIN, WOULD THAT OPINION CHANGE BASED ON THE
NEW INFORMATION THAT HE TREATED MULTIPLE TIMES

OVER THE PAST YEAR AND A HALF?

~ YES.

SO WHAT WOULDAYOUR OPINICN TO A REASONABLE DEGREE

OF MEDICAL CERTAINTY BE AT THIS TIME?
I DON'T THINK THAT I COULD SA& THAT THIS WAS'-f'I_

STILL THINK THAT HE HAS SPASMING THAT YOU CAN'T.

!

FAKE, BUT IT LEADS ME TO BELIEVE THAT THERE WERE

OTHER ISSUES GOING ON.
SO OTHER ISSUES NOT.RELATED TO THE ACCIDENT?
CORRECT. '

AND THE FACT THAT HE HAD SPASMS BEFORE THE

'ACCIDENT COULD MEAN THAT THE SPASMS HE HAD THAT

YOU WITNESSED WERE NOT CAUSED BY THE ACCIDENT, BUT
WERE ALREADY PRESENT BEFORE THE ACCIDENT?

CORRECT.

SO YOU CAN NO LONGER STATE TO A REASONABLE DEGREE
OF MEDICAL CERTAINTY THAT HIS CURRENT INJURIES ARE
CAUSALZY RELATED TO THE JULY OR THE MARCH, 2012
ACCIDENT?

THAT'S CORRECT.
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THAT'S, THAT’S. POSSIBLE, YES.
AND YOU CAN EVEN HAVE THORACIC BACK PAIN THAT'S
LEFT SIDED OR RIGHT SIDED OR CENTRAL; IS THAT
RIGHT?

THAT'S CORRECT.

AND SO IF YOU HAD A PREVIOUS HISTORY OF LUMBAR

BACK PAIN OR EHORAc;c BACK PAIN THAT'S LEFT SIDED,
'BUT THEN IT BECOMES MORE cﬁNiRAL OR RIGHT SIDED,
lTHAT’S A DIFFERENT PAIN; IS THAT RIGHT?

*IT COULD BE A DIFFERENT PAIN, YES.

'OR IT COULD SHOW SOME AGGRAVATION OF THE PRE-

EXISTING CONDITION?

YES.

~OR A NEW INJURY?

OR A NEW INJURY, YES.

i"SO-IS THERE ANY WAY TO TELL FROM REVIEWING THE

RECORDS FROM NEW HORIZON THAT THE COMPLAINTS THAT
MR. ATMQUIST HAD AFTER THE WRECK ARE NOT AN
AGGRAVATION OR MORE SEVERE THAN THE COMPLAINTS
THAT HE HAD OR DIFFERENT THAN THE COMPLAINTS THAT
HE HAD IN THESE NEW HORIZON RECORDS?

I DON'T THINK THERE'S ANY WAY TO TELL.

~ OKAY. SO BECAUSE BEFORE YOU HAD GIVEN AN OPINION

BASED ON I GUESS A LACK OF KNOWLEDGE OF THE PRIOR

COMPLAINTS. ---
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THAT’'S CORRECT.

--- AND THEN MS. LYALL ASKED YOU NOW THAT YOU KNOW
ABOUT THESE PAST COMPLAINTS THAT‘HE HAD, DOES IT
CHANGE YOUR OPINION, AND YOU SAID, YES, IT CHANGES

MY OPINION?

'IT DOES.

AND IS THERE ANY WAY FOR US TO KNOW THEN, OTHER

" THAN THE CLIENT TELLING YOU THAT MY PAIN IS WORSE
 THAN IT WAS BEFORE? IF YOU HAD OBJECTIVE FINDINGS
AND SPASMS IN BOTH CASES, IS THERE ANY OTHER WAY

"FOR YOU TO KNOW WHETHER SOMEBODY’S PAIN IS WORSE?

IS THERE AN OBJECTIVE WAY TO TEST THE LEVEL OF
PATN?

NO.

S0 DO YOU HAVE AN OPINION TO A REASONABLE DEGREE

)

ATMQUIST DID OR DID NOT SUFFER ANY INJURY AS A
RESULT OF THE JULY 5TH, 2012 WRECK?

I BASED MY INITIAL OPINION ON THE HISTORY AND
PHYSICAL TO BE TAKEN AND I KNOW THAT ON MY
PHYSICAL EXAMINATION WHEN I FIRST SAW HIM THAT
THERE WAS, THERE WERE OBJECTIVE FINDINGS. BUT I
CAN'T SAY WITH A REASONABLE DEGREE oé MEDICAL
CERTAINTY THAT THEY WERE CAUSED BY THE ACCIDENT.

AND CAN YOU SAY THEY WEREN'T CAUSED BY THE
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ACCIDENT?

I CAN'T SAY THEY WEREN'T CAUSED EITHER.

OKAY. SO I GUESS THE CONTRARY QUESTION IS, THE
COUNTER QUESTION, IF YOU WILL, WITH MS. LYALL IS
THAT YOU, YOU CANNOT TESTIFY TO A REASONABLE
DEGREE OF CERTAINTY THAT HE DID NOT SUFFER AN
INJURY} IS THAT.FAIR? '

I CANNOT SAY THAT HE ﬁID NOT SUFFER AN INJURY?.
RIGHT.

NO, I CAN'T. ‘

DO YOU KNOW OF ANY PARTICULAR WAY THAT.AﬁYBény-CAN
FIND OUT?. IS THERE, IS THERE A METHOD, A TEST,
ANYWAY TO DETERMINEAéOSITIVELY WHETHER OR NOT
THERE WAS AN INJURY SUSTAINED BY MR. ALMQUIST ON
7-5-127

NO. |

SO IF YOU CAN'T LOOK AT A FILM OR STUDY THAT WOULD
TELL YOU DEFINITIVELY IN THIS CASE AND YOU HAVE
THE CLIENT'’S HISTORY AND PHYSICAL AND YOU’'VE GOT
HIS PAST HISTORY, AND THE BEST YOU CAN SAY IS I
DON’T KNOW WHETHER IT WAS CAUSED AN ACCIDENT OR IT
DIDN’T CAUSE AN ACCIDENT; IS THAT RIGHT?

THAT’S CORRECT.

CAUSED THE INJURY I SHOULD SAY. BUT IT'S A

CORRECT STATEMENT THAT YOU CAN'T SAY THAT I DIDN'T
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YES.
--— AND ACTIVE? HAS IT EVER BEEN SUSPENDED OR
REVOKED?

NO.

ANY DISCIPLINARY ACTIONS? -

NO.

DO YOU HAVE ANY BOARD CERTIFICATIONS?

" YES, I’'M BOARD CERTIFIED IN INTERNAL MEDICINE.

OKAY. AND HOW LONG HAVE YOU BEEN PRACTICING SINCE
YOU GRADUATED MEDICAL SCHOOL?

EIGHTEEN YEARS.

OKAY. AND CAN YOU DESCRIBE FOR ME THE NATURE OF
YOUR PRACTICE?

I DO GENERAL INTERNAL MEDICINE, WHICH IS PRIMARY

CARE FOR ADULTS.

ALL RIGHT. AND ARE YOU REQUIRED TO DO CONTINUING

EDUCATION AS PART OF YOUR LICENSURE?

YES. |

AND ARE YOU CURRENT ON YOUR QUALIFICATIONS ---
YES. |

-—— OF CONTINUING EDUCATION?

(WITNESS NODS HEAD UP AND DOWN)

HOW MANY HOURS; DO YOU KNOW APPROXIMATELY?

I KNOW THAT IT’S 40 FOR MY HOSPITAL PRIVILEGES. ;

AND DO YOU HAVE HOSPIT