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" 'PETITION FOR A WRIT OF: CERTIORARI R
DEFENDANT IS NOT-GUILTY AND DID NOTHAVE A FAIR. TRIAL

JOHNF. KENNEDY, Defgiida‘;;its"l?g’:ﬁtioﬁer.‘is zmakinglft'hi,sil?éﬁ_ticin for Certiorari , in
that the defendant has been convicted in this stateof crimes and is serving asséntence-of
imprisonment arid-that his conviction and sentencé are in v101at10n of the Constitution of the
United States of ‘Amietica and tlig State of South. Carolma, anid the: convxctxon and sentence are
subject to collateral:attack under law;.and in‘support of this application he says:

1, He'was falsely gonvicted of murder! by @ jury ori Décember:3, 2002 before Hon. J:
Cordell Maddox, with. Cathierine T.. HUEY, Esq Assnstant ‘Solicitor: and Andrew Potter, Esq for _
the defendant, arid sentenced 1o thxrty ‘years.imprisonment without parole? Appeals 10'the Court
of Appeals and the-South Carolina Supreéme Court were denied. PCRA was demed Agpril 18,

2018. Followxng a Johnson motion, he apphes proseto this court’(order dated J¢ anuaty | 02, 2019)

2, The: conwctlon follows indictment subsequent:to’ thie lioticide of Claude: Sohaffer

. Scott f‘ollowmc assault at 111s resxdence o Margh: 30 2012 reported by: Kimberly-King who: made N
‘daily welfare chiecksion Mr. Scott (aka #Schaffer”) Findingthe doors. locked, o
‘poundéd on: the door.and “ heard Schaffer: say; go away. I don’t want to be. bothered NOW.

‘Go.away.”™ (p. 154: 22 -23) Schaffer came:to'the deor-and fell backward; and'was reportedly

:covered in'blood. “He kept calling my nans, telling me tocall 911-and nottoleave him.” (277)
‘There is no testxmgny.«thqtﬁ;_Sghaffer believes his:death is imminent, rather, fie told Ms. Kingto:g0:
:away, then. decided’he needed h'e"ip, but did not-express the tholfgﬁ“c.ofii'iiiﬁenﬁing.:’d‘eath. His
Tequest. for: help indicated-he didinot expect to die..
3, Ms.King identified the defendant.as being by the trailer'and: identified himas™ “John.

E.Kennedy and he calls his.self JBE.™ (p: 157: 20)  (not John)

4, Shetestified thatJulie Moore'lived at the trailer. (p. 165) She also thoughtthat Ron
“aiid J. i_’l‘l’iaé{rfr_iv_iigh‘tj_h'ayg hadsomethmg to do-with it. (the assault). (p. 169:1-8) Ron Cury: (P




g

1481
) -sade F.K. was outside....” (p 151:5). Ms. King says: “But.JohnKennedy. came fromm .. » (p-

» 204 6-7) with no; evxdence hat:Sehaffer believed hie-was facingimpending, d

165:21) There was no:adequate p@li'c‘e‘ investigation of Moore or Curry, who had beaten
Schiaffer up the morning that the defendant dove Him to the bank+o cash the-check. With
Schaffer.in. ihjufed conditior it is possible that he accidentally shed two spots of body fluid on

the defendant’s. shorts -either-from injuriés; or" “fromit Iung disease: Counsel-advised Mr. ‘Kennedy:
not+o testify, 2 curious. coninsel siven that Mi: Kennedy was not guilty- of harmmo Schaffer; had

_no identified blood on him, and had 0o physical’sigris (e.g. injuries) of having assaulted Schaffer,

and had leftio evidence at the scehe suggestmg arole.

: “John was ui‘:fhe yard domg somethmo to a.car.™ (p 151 1) Ms: H Sy

152 14) and“John. Fxtzgerald Kennedy calls himselfJ.F.K.™ (p 159:18) “And whose: pxcture
ineup)? ‘A, John™ (p: 160:19) “Who are-you-referringto? A John Q.

did you cirelé (photc
John? A. John Kehnedy » (p. 161:7-1 1y

6, David Evans. testified that:Schaffer told him: “... John,'the black guy, ‘hit mé.” (p
1 78’:24:2-5) There is:no testimony: that Schaffer belives h-ls..death-w imminent.

7, MR. POTTER objects: “ Ms: Kingis quoted as saying, the miar who . did this is

IR (p. 180:21-22) This pettains to the 911 recording. Ms. Huey-states: “Well, we would.

like to include the fact on the 0-1-1, Ms. King is Séyingvvl__ohn F: Kenriedy just left the trailer....”

(p. 181:4-6) Mr, Potter asks Ms. King'.“Q: And when M. Scott said, John:did it, you didn’t

know specifically who that person was? A, No, un-ub, (taken to:meanche did-notknow who

“John™was. (p. 186 20-22)
-8, Officer: Brandon Dunn testified “And Loverheard Him fell them that Johnv did’it. (p-

hospital Officer McKendra: ‘Beardon noted and testified: “He'hiad an. oxygen mask-on over hlS
Face. And I said, do youknow who done it?. Arid he said, Josh. Andlsaid Josh? And he goes.
tio, John. 1had misuriderstoed himy, but he-did'correct e, He:said John dong:it” (p.208:3-10)
{(Curious: The @fﬁcer § name is’ Durm and Schaffer is claimed to.say: “John. Duiinit” or:did he.
say:John Dunn it? @r did he-say:John done it (asiranscn_bed)? If'so, who'is Josh? And-why. did
the officer disbelieve it was Josh, but not disbelieve.it was-J ohn? “Why.did:not @hg,ofﬁcer say
$And Lsaid John? orJohn who?* -Shé disbelieved it-was “Josh” but did not disbelieve itwas
“Johin¥ Or was it that the Oxygen;bmas"k.madf_:-‘it:edifﬁcul_t'w-’und’@_‘x?Stanii?' There is.no evidencé:
‘that'Schaffer believed he is. facing impending death. “And whosepicture-did you need to include

‘in;that-photo display-as a result of that? A. It'was John Fitzgerald. Kenniedy” (p.209:7-9)




N replacement of- tl

-emphysema of the. Iunos, and his’ lungs were filled with edemafluid. * (p 230)

- severély struck by another prizefighter. t iiight have taken -~ becauseof his:brain injuries, it

TESTIMONY ‘OF MEDICAL DOCTOR FORENSIC PATHOLOGIST
9, . Brett Woodward, M.D. Forensic Pathologist was admitted as an-expert. He testified

that M, Scott (Schaffer) had miultiple injuiries fiicliding to his foreatms, suggesting defensive

-wouﬁds,.,?and”ccfh_i"s,-head~and‘f'ac'.euwi'th some-ten cuts to his-head. Skull - was not-fractured, but did
have contusion to thie brain, both right and left side (p. 229:1-8).and injury to his spine and

shoulder blade. He had significant history which included coronary bypass, micro valve

ortic valve. He had developinig gangrene of lowerright extremity. “Heéhad

-atrophy and kidney darmage. He died when his heait gave out.on-him. The forensic-pathologist

-did not report on-any circulation insufficiericy to the brain, but with sévere artery-disease; one

might expéct that the carotid arteries were bl’oclged;leadiin_guto cognitive disorders. This lack of

‘evidence is indicative of an incomplete autopsy-and/or testimony:suggesting that the:witriess:is
incompeterit and-his testimony should be stricken from the record on the basis that such-a

relevanit eviderifiary:subject:is absefit.

10;, Both his upper and Tower jaws were brokeri. “His speech would have been garbled.

Most-of our enuncia,tionsaridvspe_aking'patte‘;ns,requigemoverixgr_iﬁofthe.iipp_e,_r-zand lowerjaw

‘and torigue. And.obviously those movemetits would be painful with a fractured bone.” .

231:6:11) “He-would have been’significantly-dazed, much like:a prizefighiter who’s:been

a] _,boratory mlc scoplc ‘examination, there is°no-identification.of the. spots.oi

'the defendanit’s shorts which (Paragraph 12, Catherine. Lelsy, SLED sclentlst) testified she.
received “positive results” of what we.are not apprised.

i1, Chris PE_ide_rigorc-‘Pb,[iqé officer testified that there were no-fingerprints recovered
‘from a broken frying:pan fiandle found at the-scene (p. 255,259) There wasno evidence

pertaining 1o the fature of the frying pan, whetheraluminum, or cast stes], color, weight, éte?

12, Cathérine Léisy, SLED scientist testified that she identified DNA on theskillet:
‘handle matching the:profile of:Claud Scott (Schaffer) (p.311:9-10) the-decederit. At face value

¢ had'moscular




EE f}Law Dxctlonary, Sxxth Edmon, “serological” test is-used.to determine the presence; of vén

‘this ;s_ug'ges'ts‘_that,-Sgcha}fferej using the pan with handle attached, was the last; or only 'one to-useto
‘pan to-hit himself. Had a*“John” used-the hdndleito hit the decedent, John’s DNA .Wduld;h’ai’é‘?
‘been on the handle, but-was not. MS;.‘Leisy,,;nsir'_lg:.élfttings of fabric from the defendant’s §l;or't's
»--“«‘rec‘éh’ieglva;‘tpfoéi’fiye regult.... (that):..matches:the profile of Claud Scott (décedent) < (p. 311:21-
25) “Whiat I can say to that is that in-my scientific opinion,:,'it«’.fs\‘-'teésqnaﬁle‘to"b'eli@v‘e‘that the
DNA profile developed and the DNA left on that iteit belongs to Claud Scott, ...
Approxxmately one.in two.hundred and fifty quadrillion.” (p.312:7- 13) (Accordmg to Black’s
al

dlsease prlor to mamage “The Merck Manual, Fifteenth- edmon lists SOmé: 222 chemwals A1l the:' R

serum in¢luding - protein, urea mtrogen, lead, sugar; calcium, ethanol, oxygen, etc. ¥y e

_performed the:same presumptwe serology test: Recewed a positive-result indicating the possxble
presence.of: blood.... ggggb_lg presence:of blood (p. 311:6:8) “1(Ms: Leisy). performed the:
same presumptive serology test.on (both cuttings from the:défendant’s shorts). Lreceived:a
positive result-for both-items. I'developed the same DNA profile from both of these cutiings and
deterrninied that it matchiés the DNA profile: ofClaud',.-3Scott,-” (p.311; 17-25) "Under no
circumstances does the ites_t‘o:f thjé-én_tti'r_ig_’éf_ b‘ﬁiﬁﬁe-ﬂéfend‘ant?s-Sﬁ'or"tslprove--thaf ‘fhe tWo
spots.were 'lzl,()‘o‘ci; The witness does not testify what else-could have-caised a positive.
result. Had'the laboratory:done aserious test; it would have been studied under the microscope
for the pr’é’s_e'ncg'dﬁb'lpqd components such as red blood cells jS"i&'lfi_ie blood-cells.. The fact that
no serious testing was done 6f the spots indicated:-that evidentiary Héceptidh,fis_”t,he:.motivati_’on-,,
particularly. when the:governitient’s Ms. Huey positively tells’the jury thatthe spots:weie blood;
’aﬁd:‘.dé[iBera'tely deceives the jury. (see paiéigrii‘ph 14, 'béiéW’)
13, Ofﬁcer Brent Slmpson testified that Mr Scott aiid the defendant traveled tothe bank_
feelu up fo. *

drl_vmg.- (pp, 3,4,1,.-342), The expert’ medxcal‘ pathol‘ognst testified that Mr. Scoit had the:aortic
valve réplaced. He had developing gangrerie ‘offlpwe,‘r right extremity. “Hehad emphysemaof
the lungs, and his lungs-were filled with: ederna, fluid. « (p23 0) He had muscular-atrophy ,...”
According to the Mejrck-l\'/lanua_fthe symptoms of emphysema include: “Cough and sputum
production are extremely variable: One patient may admit only to-clearing my chest on.
awakening in the morning or. after smoking the first cigarette of the.day. Another may describea
severe debilitating cough. Sputunt; varies from.a few ml.of clearviscid mucus 1o. large
bronchiectasis-like .gvuantltles.;of purulént material. (Merck M}anual,_Flfteenth edition, p. 630)

Caithetine Leisey the SLED scientist.was not capable of; and did:not attefript to identify the .




exact nature of the:spots on the'dsfendant’s shorts that she admitted possibly tested positive for
the-presumptive test.. This in no way confirms that the deféndant had Mr. Scott’s bleod on his

shorts. There-isa very high' hkellhood that Mr.‘Scott coughed mucus or sputum onto. the

-defendant’s shorts while they were in the car that day.

Johi hit: him. Mr. Scott ‘was not: able to testlfy that .I ohn hit hlm (or did xt or Dunmt) Yet, no-one
knew the: defendant as “John®. Because of hls'notable name, he was referred to.as“Johin k »
See- paragraphs: 3, 5,7,8. Itis inconceivable: that Mr. Scott could ‘make-a reliable identificatjon by
calling the defendani-a name he was nat knowii by. Even’ \/Is Huey called him™*J, FK.»
(paragraph 5) Ms; Huey -‘sald that-Mr: Scott,_ despite being, dazad--lgkg a boxer who was sevetely
struck by another-ptizéfighter.and having garbled Speech “could still communicate”. ¢p, 381:2) i
If that were the case; why would Schaffer simply ¢call him “John® when he knew him as Topy, £

and.were there ot‘h‘érv‘ﬂI ohns™?-ot with his broken jaws and severe-head.injury; upd;.an OXygen -

rhask over his fa_ée, was he:trying:to say “Ron™?’

CONSTITUTIONAL RIGHT TO GONFRONTATION DENIED-

16, The j _]ury charge was erronieous. “The evidence presented at-trial: determmes th;

charged jury instruction. State:v:. Lee 298 S.C, 362 380 S.E.2d 834, 1989. The purpose of a

Jjury instruction:is to *enlighten-the jury: and o a1d it in arriving ata correct'verdict. It is el‘ror t(;
give inistructions which are calculated to confuse:or mislead'the jury. ‘State v: Ligonard, 26.g:c.
133, 137,355 S.E.2d 270, 273, 1987. If a jury‘instruction is'provided to the jury that does ot fit
the'ficts of the case, it may confuse the jury.:State v. Lee; Id. Statev. Hewitt, 205:8:€, 20?_’_53‘:1’ '
S.E.2d257, 1944. (Only) the:law applicable to'the case should be:charged to the jury. :
Instructions that.do net:fit the fac,té of the casé may:serve -oniy'rto'fécnque the jury. State v, Lee,
Id.; State v, Fait,; 209 S.C.439,40'S.E.2d 634, 1946; State v. Rivers, 186 S.C. 221, 196 SE.6,
1938.. (State-v. Grégory Blurton, Opinion No. 25564, December2, 2002, 8.C. S.C.) '




The Court ‘instructed the j Jury: “I’ve had to make some rulmgs in‘this case. My _]Ob is the, Judge -

, fthe 1
a5 thel
¢his 2
o 10 beto reachsyour-verdict:” (pp. 408;19-25to 409:1)

se. You haveto. : 3
it s} apply the law as I’m giving it to you now to>th¢=»facts:as:you deterimifie

the

17,. The defendant was not permitted-to “cenfiont™ his primary accuser; that being Mr.

Scv

hedf
sohn did it, or hit him? This was overwhelmingevidence against the defendant and. the jury

hed its verdictiin-about fiftesin Minates: {to] Jury room.at 2:28 p.m. and retuitisd with a verdict

53y testxmonv thiaf was attributed to M. Scott, namely that he supposedly- said that blac'fk;f o

rea®
e 43'p-m.) (p.432) Inthecharge to the jury the court stafes: “Now ladies:and g gentlemett of

he Jw«y, this Court has admitted cértain evidence and statements allegedly made by the: deceased

ictit after 'tf?e'.lnjurl'es. 1 have determined that these statements should be admitted as;.evxdanpe

i 415 case.. However, it is for you to-deternine thie believability of thesestatements Ta |

geci ding. this question, you may consider wliether the Defendant (sic) was dying and whether he
new | he was dying and whether the victir had lost all hope of recovering at, thetime.the

ements were made. (p.410) In this charge, the judge isactually giving the jury’ the

stat
ation: after

uth ority to decide what the law is; aiid how to apply the law pertaining to'dying declar
gaVa the-instruction-that he found the dying declaration to:be admissible. The United States.
ourt held that even an. expert cannot instruct the:j jury-on the law. ((U.S. v. Offil, cA4, 2011,
@ 6 ¢F 3d. 168; [4] 175) “To warratit reversal, a trial. Judge §:(jury-chargg) must.be both
oneous and prejudicial to the deféndant.” (State v..Commander, 2011, 398°8.€: 254 270) For =

e o £€AS0NS stated, thiefe is no justification for the Court’s admission of Schaffer’s dying

.dec

' dm1551b16, and eiréd'when the court allowed the jiiry to make their own determination on the

larauons, and thé court erred.in. instructing the jury that'said dying declaratlons were'

, dmlsSbehf}’ of the dying:declarations, by considering whether the decedent knevw he was dying

wheﬂler he had:lost 41} hope of recovering, to the prejudice ofthe defendant, and erroneousb’

mltted into eviderice, (See Crawjord below)with no evidence whatsoever that Schaffer kiew

ad
e Was dying: Schaffer’had.actually asked for help.to continue living.

4¢
18; “First justifying: admlssmn of'a dying.declaration because it possesses sufficient

reu_asmty to elifninate the.need’ fon eross examination is contrary to.the-core holding of Cravford

:(;Grawford v. Washington, 541 US. 36, 124 S.Ct. 1354) *Where testimonial statements e

cause M. :
oty be 1..Scott had: explred ‘butthe goveriiment withesses made Rumerous- 1efereliq_es o




involved; we.do not think the Framers meant to leave the Sixth Amendment’s profedti:c)n‘tdthe;
vagaries of the rules:of evidence; much less to-amorpioiis notions of reliability ... Dispensing
with confrontation because testimony” is obviously reliable is akin to.dispensing with jury trial
becaiise defendant i§ obviously guﬂty That'is not what the Sixth Afﬁéndméﬂf?'prescfibesi‘
{(Grawford at 1370- :71). Even if the:reliability of a tegtimonial statément could ‘be mssessed by-a
‘court, or by other means other thax cross-examination,. dying. declarations-are not inherently

;relxable but rather suispect.

ST, The govemment’s case'is based almost entirely on several. staté'm'enfs:that“‘Jéhn';did_

it” aftributed to Schaffer before he died. There is no eviderice that Schaffer knew: he.
iniminent death,or'that he: had a fear of lying. béfore he faced hlS smaker. There: wasno-evidence . -
" that he:(Schaffer) woiild refer to the: defendant as “black John” when:all, including Schaffer.
knew:him.as “John F.”"or'as “John F. Kennedy™, or @y F.K.” “Thicre was ri6:eviderice that
‘Schiaffer was sufficiently-cognizant to have.uriderstood his: circumstances and could make
.leg'ally compefent probative tesfimony. “To make outa. dying, declaration, the declaring must i .
‘have spoken without hope of recovery and in the stiadow of: 1mpendmg death. Therecord
furnishes no proof of that’ mdlspensable conditién, © .(Sheppard;v. United States, 2015, 290 U.S-
96,99, 548.Ct. 22, 23)(See: Crawfordv. Wasliington, 2004, 541 U.S. 36, 124 §.Ct. 1354, fo.
6) State v, Johnson, 26.5.C. 152, 1S E. 510 State-v: Davis, 1927, 138 8.C. 532, 137 SE. 139, )
“Nufherous agademl_c:author_n_trps criticize the reliability of dymg;'declaratxons for persuasive
reasons. A dying déclaration may fiot be reliable because perception, memory, comprehersion,
and clarity of expression are Tikely to be’ impaired in the dying. persofi. S€¢ Charles Neeson, The:
Eviderice or the Event? On Judzczal Praof¢ and the Acceptability‘of Verdicis, 98 Harv. L.Rev.
1357. 1374 (1985) The: experlence oﬂpam could affect the tFustworthiness OF-accuracy of the

declaration. See ~Dyzng_Decla_rq;‘zons, 46 lowa:L.Rev. 356 376 (I 961) Moreover, the orlgmal

‘guarantee’ d‘f’xjeli‘ability,_:t'hreat,b,f divine: punishmerit, may simply not.apply to: non-re.h,g!ou.s
people. [P] The reliability argundent fails. Itis p.ossib_ie that ("'c'hcdeccdén_t)‘migh’t’have' colored
his.dying statermnents to fél'sely'ihcriMi’naté"Défén'dént; believed Defendant killed him wher:

' Defendant actually did'not (he was stabbed from the rear) or was. othierwise conqued: abgut who
his killer might have:been: Without the benefit of cross-éxamination, a clear. Crawford |
requirement grounded under the Sixth: Amenidrient, there is no-way toknow. ... [P] Inability to
test (Schaffer’s) statements-thfough cross-examination is-fatal to the application of the: dymg
declaration exception to the hearsay rule in'this case. (U S. ¥:Jordan, 2005 WL-513501, 66
Fed, R, Evid. Serv. 790)




S imcxdent or from mueusor sputum, and -which were erroneously argued to the Jury

s a “dying

20, Admission of improper-evidence, 'Whic’harequir,'es:coufr'ontation,,s,uch a
declaration” that was not made with knowledge of impending death, is admitted as an abuse of

discretion. ... (U.S. v. Williams, 2011, CA4, 632 F:3d 129,133 [3:4,5], citing Chapmant V-
California, 87 S.Ct. 824, 826, 386 U.S. 18,22). and was not harmless: constitutional €1TOF
because there was essentially no cther eyidence of guilt. (Id. 133, 134 [6]) The spots 0 the

om the prior

pants, were néver identified as blood, even though linked to the decedent pOSSlbly fr
45 certain

?blood “We ﬁnd that this pre_]udlce alone is: enough to requlre that. the. conVlC’ﬂon be

ainwright, 372U s, 335, right

Paynev. Arkansas; 356 U.S. 560 c¢
to-counsel; Turney, v, Ohio, 273 U.S: 510, 1mpartxal judge) as wellas- queéstionable ,mpartlahty
ofthe trial judge-who should have known that a statement lacking a knowledge of lmpendmﬁ'

death.was madmxssnble, and.that it was xmproper toturn such a.statement with.charge to evaluale

it; aver tothe jury. )

21, The nature-of the false, characterization of the-évidence-is clearly similat £ that seen;

in‘the-prior case of Karen McCall in Anderson County. See:

xxxxxxxxxxxxxxxxxxxxxxm‘ixxxxxxxxxxxxxxxxxxxxxxxxxx XXXXEX

UNITED.STATES COURT OF APPEALS
‘FORTH CIRCUIT OF SOUTH CAROLINA

KAREN ANN MCCALL, 284499 12-7790
Petitioner .

Against 011-cv-02714-CMC-PIG

CATHERINE KENDALL,
Superintenderit of Leath Correctional Institution
Respondent

15, ‘The prosecutor (MS. HUEY) rebeatedly introduced “facts'! notin
‘evidence”, (A) There was no evidence that the pursuing police officer was
shot, which the prosecutor told the jury, as the expért could not. verify that
the tiny metal fragment taken from his-wound was: unidentifiable:. (N.T. P

vaca,te@f’f. S




509, 716, 717) (B) The prosecutof incorrectly -quoted -a witness who said
that: @ good poker player could not know better if a person is lying'than a
mental health professional, by twisting it to the opposite, essentially v.t;hat;."a
poker play could better tal iff-;ja person was lying than & mental héalth
professional, (N.T. p. 653, lines 7-13, compare to closing argument p. 725,
lines: 7-8 and 15-16.) “A"prosecutor’s deliberaté- deception of a -court and
jurors by the pr’eéentati‘on of known false evidence is incompatible with

""{:ﬁ,;zrudlmentary demands ofJustlce. (Glgho v. U.S. 150 Thefailure to: correct
" Tfalse ewdence is as reprehensnble asits presentation,: Washmgton Vi State

. 324 .8,C. 232, 478 S.E.2d 833. The PCR.judge erred in’ concludlng that the
State was not obhgated to correct (witness’s) false: testlmony, and: fallmg to
hold that this vnolatlon of petitioner’s -due process rights required that he be
granted a new trial.” (Riddle v. Ozmint, 369 S.C..39, 631 S.E.2d 70, 2006

S.C. LEXIS 177, page 6)

22 Theruserof false evidencs by Ms. Hiey against Karen‘McCall also can be found in
the trial gﬁAﬁgg]é:.Véi;ghnj' cited as-an Exhibit-to'this petition. Ms. Huey.refers to the decedent
persistently as the “victim” despite the fact that this is a jury question, to the prejudice of the

defendant.

23, Itis.apparént that this, County’s: prosecutors have:historically apphed a pattem of
arguingto.the jury “facts not'in evidence” yet, not-even facts, but fictitious evndence for whxch
thereis rio rational basis.in.the fact finding process:of the-tiial, and:which therefore makes-the
évidence false, and a pattern of pro'sggutdrigl misconduct resultingin a fundamentally uafair

~trial. The prosecutor Cathéring Huey, witlia history-of mfsép‘ndnét"sp -taintedv“che-itfi"al:wifh

- misconduict that a fair verdict-was impossible..

'TRIAL AND POST-CONVICTION:GOUNSEL FAILED TO CITE MISCONDUETBY THE
GOVERNMENT AS DUE PROCESS ERROR WHICH DENIED DEFENDANT A EAIR

TRIAL.




T }defendauts nghts descnbed in this petmon and there-can be no-ratignal strategy that explal _____

24, Trial and-appéllate aid post-coriviction counse] were ineffective for failing to
prevent; or effectively raise the-question-of the admissibility of the “dying declarations” and
persistesit. misconduct by Ms. Huey Asst. Solicitor. There was some queétign:ig g thereof; but-on.
.appea?l,:"the:-issuer~was,-.omitted,‘to‘the;prejﬁudi_cﬁe.ofithe;:defe‘ndari‘tz.,andéfwi'th no rational frial strategy.
as the-basis. Appeal was frivolously based _6?‘1 questions of the:identification of the defendant in
.& photo lineup; after he-was seen on'the property by a witness who knew the defendant in person

¢ Kimbér}y‘Kinw pafagraphs‘) Counsel-failed to identify or-object to-the violations'of the

665 S.E2d ]64 2008)
25, AsJustice Kitridge presided over the McCall trial we-ask that hé recuise on this
matter,
‘WHEREFORE, the governmentfailed fo meet its burden of proof, and trial and.
gppellaté-:cbunsel Wéx‘ef';in‘effective;'u;_ider}he Strickland standard. Defendant *s'conviction must: a

be reversed, and fie:be:granted such:other and further relief'as i jiist and proper.
Affirmed as true under penalty of perjury,’

John E. Kennedy, 358076
Lee Correctional Institution, F—4 A-1145
‘990:"Wlsacky nghway
ishiopyille; SC. 29010
Dated January:27, 2019

-JFK spm

To: South Carohna Suptemé Court, S:C. Bld. 1231:Gervais Street, Columbia, 5.C.29201

T certify under the penalty of pérjury that'T mailed a ¢opy of this pétition to:
Atforney General of:South Carolind, P.O:B. 11549, Columbla SIG.29211- ]549

Mark Maryin

135 ‘valls Road.

Walde ,N.Y 12586

J anuary/February 5,.2019
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T L 5 TATE OF SOUTH CAROLINA

N THE SUPREME COURT
STATE OF SOUTH CAROLINA
Certiorari to, Anderson.County; Hom: R, Scott Sprouse:

. OHNF.KENNEDY, Petitiofier 2012 GS-04-2002,
4 - 2018:000877

Against

. gTATE OF SOUTHCAROLINA
COUNTY-OF ANDERSON

AngelaM. Vaughn. 2008-CP-04:2319

{HIE PROSBCUTOR TAINTED THE TRIAL BY HERSELF AND HER WiTNgge,
PERSISTENTLY REFERRING TO THE DECEDENT AS THE “VICTIM" CREpgy,
ATMOSPHERE THAT HE WAS ‘MURDERED; IN VIOLATION OF'THE‘DEFENsAG THE
RIGHT TO HAVE THE JURY MAKE THIS DETERMINATION; AS OPPOSy, TO:T 5
pOSSIBLE DETERMINATION THAT THE-.DEFENDANT.A?TBD:IN SEEF-,‘BE*FBNSH?E
THAT TiE DECEDENT WAS ACTUALLY NOT A VICTIM; BUT AN"ASSmLANT ’
HERERY DEPRIVING THE DEFENDANT OF AJURY TRIAL: '
3; The ufidérstanding of the State-as altticulafﬁi"a’b){'-Mﬁ Huey Was: “Tye, u

AND

pecome whetherithis (shooting) was done-iri self-defense.” QTP 23823 g ndoss

case) -Atthe beginning oftrial Ms. Huéy stated:. .. (T)he fDefenda“t"’S‘m,akmgsa s A‘.State,

argiments @I, p. 44:3), Tnstead of referring to Mr. Grant ag the “decedent® g y ense
strategy to referto him as the *victiin; © ablatarit innuendo. Beginning With her firg, Mts:thig
waren Elrod, Depuity Sheriff,: the-witness states: «And I'saw thevichm on thegy, lness,

Lt

65:7-8) Since the-State accepts this as a question of 'wh_ethé'r‘jt'heid_efendint:ki][ed-’Mt';' L pe
AT PRE : thm &y 4 et gt M i e #: N » - Nirdnt i
self-defense, the witness’ use of the-word “victim constitutes a fact notin evigy, ‘ z_mt mo
. e . ~ R *Whether
ilie decedent is:a victim.is'a jury question, and the witness yiolates the jury Pretogag,

presuming thatthe decedent is a victim. ‘Infact the defendhnt has asserted thayyy, G; ‘
- , o . T e npwas-an
assailantand the déferidant was. a:vietim, the gravamen of self-defense:. Dvefe“Schu- S
’ T ngef did mot




".sf;r‘a'tégy"in ‘this lack of»objéctié’n, and to'the prejudice of the défendant, counsel must be
identified as Constxtutlonally ineffective. (Strickland v, ‘Washingt U:S,668:
continues; “Did they (EMS) take the vzctzm)

.always refers to ‘Mr. Grant and is:exclusively’ used by: the government and 1ts w;tnesses

object to this coup. Defendartwas denied a jury trial on this question in violation of her right'to

4 jury trial under the:Sixth and F o,urt,cienﬂr Amendments to the United States Constitution which.
gudrantee her nght to an-“impartial jury’™

4, Ms. Huey: questlons the witness: “Q Now, you brleﬂy already mentloned wheré the

victinm was.:..As you _e-ntered.the house, where was the-victim?” (N.T. p. 66:23) Defense

‘counsel.did not objéct to the.further:use of a “fact(?) mot in evidence” -actually contradictirig his

. ‘gl‘,'eff:’é':igez;stjrgt_e,gy that Mr. Grant was:not:the-victim but the assailant. There being no:logical trial

3, ‘Now with the witness, and the Assistant Solicitor on. the:same page, Ms. Huey

continues on with her next witness, Mark Coy'le,'-suheriff Inivestigdtor, “Now; did j(Ou take:
pictiresiof. ., whiere the victim was?” (N.T. p. 73:8-9) Still o objection from defense counsel. )

- Coyle uses the word' “v;ctzm” again. (p. 77:2) Ms: Huey again. uses the word “vietin’™ at (p:

80:19),:and Coyle uses.the word “victin” at(p. 81:7). Continuing with'the Officer’s testimony.
the word “victim™ is used again at: (pp.:83:18;. 83:19; 84:3; 3,4,__9., 84:22; 85:8; 85:13; 88:1;

91:7; 93:19; 94:1; 94"23’)'alt'en’lait’iﬁff'i‘mprec:'isely"between o'fﬁc;er and Asst. Solic’itbf.

6, The State'called Brent Woodward, M.D. Forensic physician whois asked by Ms:

Huey: “Did-you have an ¢ccasion to ‘perform an autopsy on the victim in this case?” (N.T:p:

105:13-14) There is:no objection:from-defense- counsel. Ms. Huey continues to ask questions, or

solicit answers.that referto the “yictim”-at: (pp. 111:21; 112:17; 112 19; 112:21; 112:23;

113:105 114:17; 114:22; 115:4; 115:23; 117:8) There was no uge of the word ¢ vzbti;ﬁ”‘on Lo
cross-examination by either person. On Re-Direct, Ms. Huey uses the word “vzcam” at: (pp
121:24, 121:25; 122:%; 122:9; 122:14; 122:17). The; word isiot used o Re-Cross:.

7, Proseéution-witness fShfai‘fOﬁ ‘Davenportis asked about the “victint™(p..155: 19)

8, At In camera conference the Judge uses the term “The alleged victim™: (N.T.p.
179:12) but-then gomntinges:: :“yictinz;’ (N.T. p. 179:13) Jike “what'the heck, eveiyone’s doing it).

9, State witness Paul Sullivaii is asked about the “victim” (N.T. p. 16).. SLED Officer
Tracy Thrower tefersto“thevictim” (NT..p. 197:14).

10, Ila Simthons, SLED Forensics person‘is asked about the *victint™: (pp.203:10;
203:11; 205:4;. 206:5).

11, Laurie Shaeker, SLED Toxicity: person. is asked about the “victim” (p. 216:23).
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803)734-1330
Facsimile: (803) 734-1397

March 18,2019

The Honorable Jenny Abbott Kitchings
Clerk,. S.C. Court of Appeals R E

Post Office Box 11629 LCEr VE@

Columbia, South Carolina 29211

- S MR 18 2019
Re:  John F. Kennedy v. State C CO rt of A
PPoals

Appellate Case No. 2018-000877
Dear Ms. Kitchings: |
Please find enclosed the pro se brief that Mr. Kennedy wishes to file with the Court of
Appeals. 1 believe this document has already been received by the Court but, in an abundance of*
caution, I wanted to send and ask that it be filed. Thank you for your attention to this matter.
If you have further questions, do not hesitate to contact me.
| Sincerely,
Kathrine H. Héglrf&ﬁ
Appellate Defender
KHH/Ims

Enclosure

cc: Lindsey McCallister, Esquire
John F. Kennedy #358076



