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STATEMENT OF ISSUES ON APPEAL
DID TI—iE CIRCUIT COURT ERR IN GRANTING PART‘IAL SUMMARY -
JUDGMENT TO RESPONDENT PREMATURELY BEFORE THE
APPELLANT HAD BEEN GIVEN A FULL AND FAIR OPPORTUNITY TO
COMPLETE DISCOVERY? |
DID THE CIRCUIT COURT ERR IN GRANTING PARTIAL SUMMARY
JUDGMENTATO RESPONDENT BASED ON INCOMPETENT OR
INADMISSIBLE EVIDENCE AND RESPONDENT’S RESULTING FAILURE
TO CARRY ITS BURDEN OF PROOF TO SHOW AN ABSENCE OF
MATERIAL FACT REGARDING APPELLANT’S ALLEGED LIABILITY TO

RESPONDENT ?
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STATEMENT OF THE CASE

This is an appeal from a circui‘t court order in a collection case granting partial
summary judgment to Respondent as to the issue of liability only, and not as to the A
amount of damage;s owed. This is also an ap‘peal from the circuit court order den'ying
Apbellant’s‘motion to alter, amend or reconsider that prior order.

Pl‘aintifﬂRespondent' Capital Bank, N.A. commenced this co}lection action for suit
On a promissory note with‘an alleged principal balance due of $753,245.09, plus fees and
costs, by filing a summons aﬁd complaint in the Charleston County Court of Common
Pleas on October 12, 2011, which was duly served on Defendant/Appellant Charles A.
Moore in a timely manner (R. pp. 9-18). Appellant filed a timely Answer to the
Complaint raising defenses and counterclaims on May 29, 2012 (R. pp.19-26).
Appellant’s Answer disputed both that Appellant was liable to Respondent and the
amount of Respondent’s claim (R. pp. 20, 25). Respondent then filed a timely Reply to
Appellant’s counterclaims, but the counterclaims are not relevant to this appeal, so
Respondent’s Reply is not pgrt of the record on appeal.

On September 28, 2012, Respondent filed a Motion for Summary Judgment
(“MSJ”) seeking éummary Jjudgment against Appellant on Respondent’s Complaint and
on Appellant’s counterclaims (R. p. 27). Respondent simﬁltaneously filed an Affidavit of
Randy Fdster in support of the MSJ (Foster Affidavit, R. bp. 28-40) and later on"February
12,2013 filed an Affidavit ofChristo'}')her T. Colw_el] (Colwell Affidavit, R. pp. 41-51),
who is Respondent’s attorney of record. Apﬁellant filed avtime'ly Objection to
Respondent’s MSJ on Februéry 12,2013 (Objection, R. pp. 52-53) and simultanequsly
filed an Affidavit of Charles A. Moore (Moore Affidavit, R. pp. 54-55) in support of that

Objection.
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A Consent Schedulmg Order (Scheduling Order, R. p. 1) was filed with the court
on November 2, 2012, and was later amended by court order on March 13, 2013 to
extend the time to complete written discovery from the prior deadline of March 1, 2013 .
until March 15, 2013 (Amended Scheduling Order, R. pp. 5-6).

On February 12 2013, Judge R. Markley Dennis, Jr. held a hearmg on the MSJ
(MSJ Transcript, R. pp. 95 108) By order filed March 4, 2013, the court granted pamal
summary Jjudgment to Respondent as to liability only, and denied summary judgment to
Respondent_as to both the amount of damages and Appellanf’s counterclaims (MS)
Order, R. pp. 3-4). | |

Appellani filed a timely Rule 59(e) motion on March 7, 2013 to alter, amend or
reconsider the MSJ Order, which was iater amended on March 20, 2013 (Amended Rule
59(e) Motion, R. pp. 56-68). Only the Amended Rule 59(e) Motion is included in the
Record on Appeal, since the original motion would be unnecessarily duplicative since
only minor changes were made, and the changes are not in dispute. A hearing before
Judge Dennis on the motion to reconsider was held on May 28, 2013 (MTR Transcript,
R. pp. 109-119). ‘Appellant’s Brief in support of the motion to reconsider was also filed
on May 28, 2013 (MTR Brief, R. pp- 69-80). By a Form 4 Judgment filed May 29, 2013,
the court summ'arily denied this motion (MTR Order, R. pp. 7-8).

Appellant filed a timely Notice of Apneai of both the MSJ Order and.the MTR

Order on July 8, 2013 (Notjce of Appeal, R. p.120).
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ARGUMENTS

I. SUMMARY JUDGMENT WAS IMPROPERLY GRANTED
PREMATURELY BEFORE THE APPELLANT HAD A FULL AND

FAIR OPPORTUNITY TO CONDUCT DISCOVERY.

Respoﬁdént will be identified as Plaintiff in this argument section, since that was
the proper designation for Respondent at the time of the hearings in this matter.
Appellant will likewige be identified as Defendant for the same reason.

Plaintiff's sﬁmmary Judgment motion was premature since discovery was not
complete, aﬁd Plaintiff's motion should therefore either have been dcﬁied without

. prejudice or continued until such time as discovery was complete. As the Supreme Court
stated in Baughman v. AT&T, 306 SC 101, 112-1 1A4, 410 S.E.2d 537 (1991), * Since it
1s a drastic4 remedy, summary judgment "should be cautiously invoked so that no person
will be improperly deprived of a trial of the disputed factual issues." [citations omitted].
This means, among other things, that summary judgment must not be grantéd until the
opposing party has had a full and fa’ir opportunity to complete discovery [citations
omitted].” It is worth noting that in the Baughman case, more than three years had
elapsed between the filing of the action and the premature grant of summary judgment.
Also, in evaluating whether discovery was-complete in the case of Robertson v. First
Union National Bank, 350 S.C.-339, 565 S.E.2d 309 (Ct. App., 2002), our Court of
Appeals stated, “Generally, it is not premature for the trial court to grant summary
Judgment after all relevant parties have been deposed because the litigants have had a full

and fair opportunity to develop the record in the case [citations omitted).” In this case,
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the timé frame between the initial filing of the -action and the court's grant of summary
Judgment was much shorter than the time allowed in Baughman. In addition, the parties
have a schedulinngrder in effect (Scheduling Order, R. p. 1), which allowed more time -
for discovery. The MSJ hearing was held on February 12, 2013. As can be seen from
the referenced one page Scheduling Order (R. p. 1), written discovery did not have to be
completed until March 1, 2013, which d4ead]ine‘wa‘s later extended on March 13, 2013
until March 15, 2013 (Amended Scheduling Order, R. p. 5). At the time of the MS]J
hearing in this case, Defendant-had served Plaintiff With pending written discovery
requersts which hz;d not yet been answered by Defendant. In addition, the deadline to
take deposit'ions did not expire until April 15,2013. As of the time that the trial court
denied defendant’s Amendéd Rule 59(e) Motion in this case, only the plaintiff had taken
a deposition, therebyvputting the defendant at a disadvantage in spite of defendant's
reliance upon the current scheduling order. The defendant still w1shes to be able to take
depositions in thls case, including deposition questions related to whether or not plaintiff
has admissible evidence proving plaintiff’s standing to collect this debt and showing that
- defendant is liable on plaintiffs claims and also regarding plaintiff’s conflicting
documents regarding the two different chains of assignménts alleged in this case, as will
be more fully detailed below regarding the next issue, all of which create material issues
of fact that cannot be resolved without allowing further discovery. Also, although the
consent order stated that the deadline to file dispositive motions was June 1,2013, the

MSJ hear‘ing was held over three months prior to that time.
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Il. SUMMARY JUDGMENT WAS IMPROPERLY GRANTED BASED
ON INCOMPETENT AND INADMISSIBLE EVIDENCE WHICH DID
NOT SATISFY RESPONDENT’S BURDEN OF PROOF TO SHOW
THE ABSENCE OF A GENUINE ISSUE OF MATERIAL FACT
RECARD[NG APPELLANT’S ALLEGED LIABILITY TO

RESPONDENT.

The affidavits submitted in support of Plaintiffs motion for summary judgment
were incompetent or ineffective for that purpose and the documents attached or
referenced in support of the Foster Affidavit were inadmissible.

A “Under Rule 56(c), SCRCP, the party seeking summary judgment has the
initial burden of demonstrating the absence of a genuiﬁe issue of material fact. [citations
omitted]. Once the parfy moving for summaryvjudgment meets the initial burden of
showing an absence of evidentiary support for the Qpponent's case, [emphasis added]
the opponent cannot simply rest on mere allegations or denials contained in the
pleadings.” Schmidt v. Courtney, 357 S.C.‘310, 317, 592 S.E.2d 326 (Ct. App., 2003). It
is clear that the movant has t‘he initial burden of proof. If the movant does not carry the
burden of proof to show the absence of a genﬁine issue of material fact, then the opposing
party may prevail without even having to raise a defense (Standard Fire v. Marine
Contracting, 301 SC 418,421, 392 S.E.2d 460, 462 (1990)).

B. In order to be competent to support a motion for summary judgment, the
affidavit must be proper in form. Plaintiff's Foster Affidavit was not proper in form for

the following reasons:
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. The Foster Affidavit's jurat section does not comply with the form
as suggested by the South Carolina'Secretary of State on its
website in its 2012 version of the South Carolina Notary Public
Reference Manual. This manual is a state government public
record and can be found online at

http://www.sos.sc.gov/forms/Notary/NotaryPublicReferenceManu

al.PDF, and relevant excerpts are also attached to Respondent’s
MTR Brief as Exhibit A (R. p. 83). Note that the notary does not
state that the affidavit was “subscribcxi"’ before the notary as the
official form requires. Also note that there is no indication as to
how the notary identified the affiant.

. Although the notary's jurat section is dated, there is no date in the
body of the Foster Afﬁdavit indicating what date the affiant signed
the affidavit |

. Although at the beginning of the Foster Affidavit the affiant states
that he was “duly sworn”, there is no indication as to what the
affiant was swearing. The afﬁar.lt does not swear that the
allegations made in the affidavit are “true and correct” or that the
affidavit is being made u/nder penalty of perjury. This failure
renders the affidavit unreliable, since essentially the affiant is
swearing to n(;thing at all, and is not agreeing to any penalty ithat
will be imposed for a failure to tell the complete truth. See Nissho-

Iwai American Corp. v. Kline, 845 F. 2d 1300 (5th Cir., 1988),

where the court found that an affidavit offered in defense of
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summary judgment motion was incompetent since it was “neither .
SWOrn nor its cox;tents stated to be true and correct nor stated under
penalty of perjury.” Regarding the importance of the form of the
oath in the affidavit, see also Searcy v. SC Dept Education, 303 -
S.C. 544, 54748, 402 S.E.2d 486 (Ct. App., 1991).
C. In order to be competent to supp-ort amotion for summary judgment, an
affidavit must be made on personal khowledge, pﬁrsuant to Rule 56(e). See élso,
Dawkins v. Fields, 354 S.C. 58, 64, 580 S.E.2d 433 (2003). Plaintiff's Fostér
Afﬁciavit alleges only that the affiant has “knowledge”, not personal knowledge,
which is required (R. p. 28). Personal knowl_edg'e cannot be assumed if the affiant
doesn't even allege it, but even a bare allegation of personal knowledge is not
-sufficient unless the affidavit states facts which would tend to show that the
affiant does indeed have any personal knowledge that might be alleged. (4nfonio
v. Barnes, 464 F. 2d 584 (4th Cir., 1972)). Further, based on the language in the
affidavit, the affiant's knowledge appears to be based on some indeterminate
records the affiant has consulted, and is therefore not personal knowledge as
required by Rule 56(e), SCRCP. | |
D. In order to Be competent to support a motion for summary judgment, an
affidavit must show affirmatively that the affiant is competent to testify to the
matters alleged therein, pursuant to Rule 56(¢), SCRCP. In the Foster Affidavit,
the affiant alleges that he is an employee of the Plaintiff (R.p.28,91). Thatis
insufficient to show competency to testify for the Plaintiff. We do not know
whether the affiant is the President and CEO of the Plaintiff, or perhaps its janitor.

Even if a title were given, that would not necessarily show the employee's
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competence to testify to the facts alleged in the affidavit, but the failure to do so
certainly maI;eS that employee'é competency an unresolved question of material
fact. The affiant also claims to be authorized to make the Affidavit on behalf of
the Plaintiff, which means essentially that the affiant is claiming to be acting as an
authorized agent of the Plaintiff: however, other than this self-serving statement -
of agency, there is no other indication (such as a corpofate resolution) that any
such authority has been given to the affiant by the Plaintiff. Klippel v. Mid-
Carolina Oil, Inc., 399 S.E.2d 163, 303 S.C. 127 (Ct. App., 1990) stated that
“[t]he law is clear in this state that statements made by an agent concerning the
existence or extent of his authority are insufficient standing alone to establish
agency.” There is no statement by fhe Plaintiff itself thét the affiant was an
authorized agent of Plainﬁff for the pureose of executing this affidavit.
E. Ru1e 56(¢), SCRCP also requires that the affidavit set forth only facts thét
woﬁld be admissibie ih evidence (Hall v. Fedor, 349 S.C. 169, 175-176, 561
S.E.2d 654 (Ct. App. 2002)), including a requirement that sworn or certified
copies of all papers referred te in the affidavit be attached to the affidavit. The
Plaintiff has also failed to follow this portion of the Rule, so the Foster Affidavit
is defective for this reason and the attached or referenced exhibits should be.
disregarded. The exhibits referenced in the Foster Affidavit are defective as
follows:

1. The ﬁrst document referenced in the Foster Afﬁdavit is the

promissory Note at issue in this case (R. p. 28). The affiant claims that a

true and correct copy of the Note was aﬁached to Plaintiff's Complaint;

however, the affiant does not state how the affiant knows that the Note
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copy attached was true and correct. Indeed, the Note was not even made
payable to Plaintiff, so it is unlikely that an employee of Plaintiff would .
have personal knowledge of the signing Qf the Note or would have been
present at the closing on the loan when the Note was signed. The affiant
makes no claim to even having seen the original Note, so the affiant has
not shown affirmatively that the affiant is competent to testify regarding

. the authentication.of the copy of the Note attached to the Complaint.

2. In paragraph 3 of Plaintiff's.Foster Affidavit (R. p. 28), the affiant
references two separate documents, but in a way that causes the reader to
be misled into thinking only one document is at issue. The first document
refereqced in this paragraph that the affiant aﬁempts to authenticate is a
Purchase and Assumptior_l Agreement dated July 16, 2010 between the
FDIC and NAFH National Bank; however, a sworﬁ or certified copy of
this document is not attached to the affidavit as is required of documents
referenced in the affidavit pursuant to Rule 56(e), so this document cannot
be considered-in support of Plaintiff's summary judgment motion. This
omission is critical, since this document is an essential link in the chain of
-assignments of this Note. Further, the affiant has not demonstrated
competence to authenticate this FDIC Agreement, since the affiant does
not claim to be an employee of either party to that Agreement, and does
not otherwise demonstrate personal knowledge of that Agreement. The
affiant's statements that the Note was assigned pursuant to this Agreemeﬁt
are therefore conclusory, and should be disregarded (Dawkins v. Fields at

68). The affiant attempts in vain to draw attention away from this omitted
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Agreement by referenping another document in paragraph 3, which is a
“true and cqrreét copy of an assignment of the- Note” (emphasis added)
attached as Exﬁibit A to the Foster Affidavit (R. p. 31). One might think
that the referenced.exhibit is the same missing assignment being
referenced earlier in that same paragraph, but that is not the case. As can .
be seen ffom viewing Exhibit A, that purported Assignment is dated
September 25, 2012; which s well after the Plaintiff commenced this
litigation in 2011. This Aésignment is wo'rthless'and appears to have been
manufactured by Plaintiff for the sole purpose of perpetrating a fraud upon
the court by attempting to create standing for the Plaintiff where none
exists. Note first that this fraudulent Assignment purports to have a
retroactive effective date of July 16, 2010, which might mislead one to
believe that it is the same Assignment referenced earlier in paragraph 3,
but that is not the case, since thé parties to the two Assignments are
different. The july 16,2010 assignment is alleged to have been given
from thé FDIC to NAFH National Bank. The September 25, 2012
assignment purports to have been given from the FDIC to Capital Bank,
N.A, but effective as of July 16, 2010, which is impossible for the reasons
indicated below, and further evidence of fraud. The affiant states in
paragraph 4 of the Foster Affidavit (R. p. 28) that NAFH National Bank
didn't merge with Capital Bank, NA until June 30, 2011, so Capital Bank,
NA c‘Aouldn't possibly have received an assignment of this Note on July 16,
2010, since that is prior to the date of the merger. (It appears that the

person creating this fraudulent September 25, 2012 assignment
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overlooked that fjac’t.) _Another significant reason why the September 25,
2012 assignmeht is Iegally worthless, and further evidence of fraud up;)n
the court, is that the affiant claims that the profnissory Note was assigned
by thé July 16, 2010 Purchase and A'ssu.mption Agreement from the FDIC
to N‘AFH'National Bank. If this 1s true,Athen the FDIC had no beneficial
interest left fo convey to Capital Bank, NA on September 25, 2012, which
makes the second purported assignment legally worthless. Its only logical
purpose is to mislead the court and the Defendént into thinking that the
Plaintiff's chain of title to this promissory Note is Cqmplete; even though
the July 16, 2010 Purchase and Assumption Agreement is completely
missing from the record properly before this court. * In any event,
Plaintiff’s two different versions of the chain of title of this Note create a
conﬂict‘on a genuine issue of material fact, which should not be resolved
by summary judgment (Stevens & Wilkinson of South Carolina, Inc. v
City of Columbia, 396 S.C. 338, 343, 721 S.E.2d 455, 458 (Ct. App.,
2011). Further, Plaintiff's failure to produce the July 16,2010 Agreement
;:reates a question of material fact as to whether that Agreement actually
exists, which should preclude summary judgment from being given to
Plainti\ff on its Complaint on the issue of whether Defendant o;)ves a debt
to Plaintiff or not. In addition, Plaintiff's use of the fraudulent September
25,2012 Assignment to support its claims should cause the court to issue
a Rule to Show Cause wﬁy Plaintiff should not be sanctioned for
introducing a fraudulent QOcument into the record of this case in support

* of Plaintiff's Complaint. Upon information and belief, Robert
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Hintelmann, who signed the fraudulent Assignment on behalf of the
FDIC, was also employed by Plaintiff at tHe time this document was
executed, thereby creating an apparent conflict of interest by representing
both parties to this Assignment; however, Defendant is awaiting\'
confirmation of this beliéf from Plaiqtit‘fs reséonses to pending discovery
requests, wh?ch 1s a further rez-ison w.hy summary judgment'is |
inappropriate at this time. The Defendant further Abelieves that
assignments éannot be made retroactive as a matter of law (see Exhibit B
attached to Defendant’s MTR Brief, which is an unpublished case,
OneWest v. Cullen), and Plaintiff's attempt to do so should be disregarded
by the court, except to the extent the court finds Plaintiff's conduct in
creating the fraudulent Assignment to be sanctionable. If the court were
for some reason to find that the September 25, 2012 assignment to be
éffective as of that date, .then it would be clear that Plaintiff lacked
standing to file the Complaint in this case when it was originally filed, so
Plaintiff's summary judgment motion should be denied for lack of
standing to llla\}e ﬁledl fhe Complaint at that time. (Wells Fargo Bank, NA
v. Marchione, 6§ A.D.3d 204, 837 N.Y.S. 2d 615 (2d Dept., 2009)
(Beaumont v. Bank of New York Mellon, 81 So.3d 553 (Fla. 5" DCA,
2012) (Viafal v. Liquidation Propert;‘es, Inc., 104 80.3.(1 1274, 1276 (Fla.
4 DCA, 2013). Defendant further alleges that élaimiff 1s aware of this
defect in its litigation, which is why the fraudulent retroactive September
25,2012 assignment appears to have been created. Even if the court were

to find that the Sep_fember 25,2012 Assignment were proper evidence in
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this case, Plaintiffhas not submitted a sworn or certified copy of this
docur.nent as‘an attachment to this Affidavit as is required by Rule 56(c),

“ SCRCP, so it is inadmissible for that reason as well.

3. The affiant next attempts to authenticate Exhibit B attached to the
Foster Afﬁdz;vit, which the affiant claims to be a true andvcorreci copy of
a certification letter sent by the Comptroller of the Currency Administrator
of National Banks to a representative of North American Financial
Holdings, Inc. (R. pp. 33-34). However, the affiant neither claims to have
sent the letter nor to have received the letter, and there is no evidence as to
how the affiant can have personal knowledge of this letter. Indeed the
affiant doesn't even claim to have-been employed by either of the parties
to this letter, and there are no other facts to show that the affiant is -
competent to testify as to the authenticity of this letter. In addition, no
swomn or certified copy of this letter in admissible form has been produced
by the affiant, so the court should disregard this Exhibit B as well. Of
cburse, this doesn't stop the affiant from claiming in paragrapﬁ 4 that this
letter (to which the affiant was not a party) waé made ip the ordinary
Vco_urse of the Comptroller's business (which appears to be mere '
speculation without foundation), including the time that it was made, or
that it was kept or maintained by the Plaintiff herein (even though the
letter was not a:ddressed to the Plaintiff and it is simply hearsay). The
affiant's willingness to make such obviously unfounded statements should

cause the court to mark the affiant as an unreliable witness as to other

statements made by the affiant as well. “The absence of an affirmative
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F.

showing of personal knowledge of specific facts vitiates the sufﬁciehcy of
the affidavits and, accordingly, summary disposition based thereon was
improper.” (Antonio at 585) The court should also disregard the affiant's

conclusory statements regarding whether there was any merger between

- NAFH National Bank and Capital Bank, NA, since the affiant shows no

basis for this belief other than the inédm'issible certification letter attached
as Exhibit B to the Foster Affidavit.

4. Plaintiff's Exhibit C attempts to authenticate default notices sent by
Plaintiff to Defendant on June 2, 2011 and August 12, 2011 (R. pp. 36-
40). However, Plaintiff has not complied with Rule 56(¢), SCRCP by
attaching sworn or certified copies of these referenced documents, sb they
should be disregarded as inadmissible- as well. In addvition, the June 2,
2011 letter pl;rports to be sent from NAFH National Bank to Defendant,
not from Plaintiff to Defendant as the affiant claims, so there is no reason
to believe that the affiant, as an employee of Plaintiff, would h_ave any
personal knowledge of the mailing of either the June 2, 2011 letter or the
]étter afﬁant>claims was sent by Plaintiff's counsel to Defendant. The
affiant’s willingness to testify to matters about which it appears he could
have no pérsonal knowledge further erodes affiant's credibility. These
letters are also hearsay, and inadmissible both due to that fact and laqk of
proper authentication. |

The affiant makes other allegations regarding the amount of debt that

affiant claims is due from Defendant, but the Defendant does not address those

allegations at this time, since the court has already ruled that Plaintiff is not
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IIL.

entitled t_o summary judgment on the issue of the amount of any debt that may be
owed.

G. The affiant makes some allegations in paragraph 9 of the Foster-Affidavit
(R. p. 29) regarding the date of Defendant's last payment on the Note, but the
affiant alleges no personal knowledge of that payment, and sets forth no facts that
would allow the court to conclude that the affiant has shown affirmatively that the
affiant is competent to testify to those allegations. Similarly, the affiant makes
allegations about the Defendant being in default under the terms of the Note, but
lrkewrse falls to establish the basis for that allegation or show competence to
testify to that allegation. Defendant therefore asks that the court disregard these

allegations as well, since they fail to meet the standards of Rule S9(e), SCRCP.

CONCLUSION

Summary judgment was improperly granted prematurely in this case since

Appellant did not have a full and fair opportunity to complete discovery in order to

properly examine and counter Respondent’s allegations in its Complaint. In addition,

summary judgment was improperly granted in this case since R.espondent failed to meet

its burden of proof to show by competent and admissible evidence that there was no

genuine question of material fact regarding Appellant’s alleged liability to Plaintiff on

this debt. As a result, this court should reverse the trial court’s improper grant of partial

summary judgment, and remand the case to the trial court for further proceedings

consistent with this court’s opinion.
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