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STATEMENT OF ISSUES
L.

- Did the trial court properly admit evidence of Mr. Patel’s out-of-court and
in-court identifications of Appellant inasmuch as the identification procedures
were not unduly suggestive?

II.

Has Appellant properly preserved any issue regarding the trial court’s
exclusion of testimony that Appellant’s statements to law enforcement were
consistent? If this issue is properly before the Court, did the trial court érr in
sustaining the State’s objections to Appellant’s attempt to have a police officer
testify that the statements Appellant gave to the police were consistent because
such testimony was improper self-serving hearsay?

I11.

Did Appellant fail to preserve any challenge to the qualification of Officer
Moreno as an expert in dog tracking by failing to state a ground for his objection?
If the issue is properly before this Court,ldid the trial court err in qualifying
Officer Moreno as an expert, and, if there was error, was harmless beyond a

reasonable doubt?



STATEMENT OF THE CASE

Appeilant was indicted for the offenses of attempted armed robbery,
possession of a firearm during the commission of a violent crime, attempted
murder, and criminal conspiracy for crimes that occurred on July 25, 2012, in
York County. The case was called for trial on March 18, 2013, and the State nolle.
prossed the‘ count for possession of a firearm during the commission of a violent
crime. Appellant pled not guilty to the remaining charges and the case proce’eded
to trial before a jury.

On March 20, 2013, the jury returned its verdict finding Appellant guilty
of attempted armed robbery and criminal conspiracy, but not guilty of attempted
murder. After hearing from the State and the defense, the trial court seritgnced

- Appellant to 20 years on the attempted armed robbery and a concurrent five years
on the criminal conspiracy. |

This appeal follows.



STATEMENT OF FACTS'

Ramailo Huey, Kadeem Sanders, and Appellant knew each other, and
would go together into the Cherry Road Discount Food and Beverage store
(hereafter “the store"’) on the corner of Cherry Road and Main Street. (ROA p. 72,
line 13 — p. 73, line 13). On the night of July 24, 2012, Ramailo, Kadeem, and
Appellant were together when Kadeem and Appellant began talking about
robbing a store. (ROA p.¥74, lines 1-22; p. 75, lines 10-11.) Ramailo tried.to talk
them out of it. He did not warn the store owner or the police. (ROA p. 74, lines
14-17; p. 78, lines 1 — p. 79, line 14.)

| On the night of July 25, 2012, Kadeem and Appellant, as planned and
agreed, went to the store for the purpose of robbing it. (ROA p. 117, line 17 — p.
118, line 18.) Kadeem was carrying a gun he bought from someone for $3Q.00.
(ROA p. 130, line 21 — p. 133, line 23.)

On the night of July 25, 2012, Vipul Patel was in the store, which he had
owned and operated for 16 years. (ROA p. 81, line 23 — p. 82, line 6.) Only Mr.
Patel and his cousin were working in the store that night. (ROA p. 84, lines 16- —
24.) The store was scheduied to close at 11:00 p.m. (ROA p. 84, lines 20-21.)

At approximately 10:52 ‘p.rin., Mr. Patel and his cousin were the only
persons in the store. Mr. Patel was behind the cash régister, which was on the
frént counter where there are displays for the lottery, candy, chips and other
| things (some of which block the view over the counter toward the front door).
Mr. Patel’s cousin was in the back room cleaning a bucket. (ROA p. 85, lines 4-

23; p. 103, lines 18-21.) Kadeem and Appellant, two teenagers, came in quickly,

! The Statement of Facts is based upon only the evidence presented to the jury.



which Mr. Patel did not think anything of. (ROA p. 86,-line 3 — p. 87, line 19; p.
116, line 18 — p. 117, line 4.) Kadeem was wearing black jeans, black shirt, and a
red bandana on his face. (ROA p. 121, lines 11-18.) When the two entered the
store, they separated. Kadeem stayed near the front doéf and Appellant came
around to the swinging door that opens to the area behind the cash register. (ROA
p. 87, line 20 — p. 88, line 18.) Mr. Patel was paying closer attention to Appellant
because he was trying to come in behind the cash register. Mr. Patel, who had
been seated, stood up and ran in front and told him to move back. (ROA p. 84,
lines 12-22; p. 89, line 19 - 90, line 4; p. 90, lines 16-20; p. 103, lines 15-17.)
Appellant moved back a little bit, but then tried to come back in. Mr. Pate_l then
told him to leave the store with his hand. (ROA p. 90, lines 21-25.) Appellant
thgn told Mr. Patel to give him the money. (ROA p. 91, lines 1-2.) Mr. Patel and
Appellant were close to each other — Appellant tried to put his hand on the
counter. (ROA p. 92, line 14 — p. 93, line 1.) Appellant had a hood up,2 but Mr.
Patel could “pretty much” see his face. (ROA p. 90, lines 8-13.) Mr. Patel was
able to look right into his face and he fecognized him as someone who had been
comingvinto the store.’ (ROA p. 93, lines 2-14.)

Mr. Patel then thought of the sécurity switch near the counter and tried to

push the switch so that the police would be notified that something bad was

2 Kadeem testified at trial that Appellant was not wearing a bandana on his face.
(ROA p. 121, lines 19-23.)

3 On cross-examination, Mr. Patel said that he was guessing that the individual trying
to come behind the counter was about 5°5” because the counter is a little high. (ROA
p. 106, lines 10-18.) He also testified that the individual had glasses, and that he did
not have a bandana on his face but rather had a hoodie covering part of his face.
(ROA p. 106, lines 2-9; p. 106, line 16 —p. 107, line 4.)



happening at the store. (ROA p. 91, lines 3-18.) As Mr. Patel tried to push the
switch, Kadeem — who Mr. Patel had not really seen holding a gun because he had
focused his attention on Appellant® —shot him twice,’ with both bullets hitting the
cash register before hitting him in his face and shoulder. (ROA p. 91, line 16 —p.
92, line 7; p. 93, line 25 — p. 94, line 5; p. 100, line 4 — p. 101, line 18; p. 107, line
19 — p. 108, line 17; p. 117, lines 5-16; State’s Exhibits 21 and 22.) After he was
shot, Mr. Patel fell to the floor. Without trying to get into the cash register or
getting any money from the store, Kadeem and Appellant ran out of the store.
(ROA p. 93, lines 15-24; p. 94, lines 6-13; p. 118, lines 22-24.) As they left, one
turned around and came back to wipe off the door handle. (State’s Exhibit 1/6.)

Mr. Patel’s cousin came up from the back and they called the police. A
customer came in and tfied to help them. (ROA p. 94, line 14 — p. 155, line 5.)

As the two individuals ran out of the store, Officers Larry Vandermolen
and Eric Sizemore, of the Rock Hill Police Department were at the intersection of
West Main and South Cherry Road in York County, on a corner of which is
located Mr. Patel’s store. (ROA p. 95, line 11 —p. 96, line 8; p. 97, lines 6-8.) As
they sat in their patrol car at the light at the intersection at approximately, 10:52
p.m., they were facing the store. (ROA p. 97, lines 12-17.) They saw two black
males “frantically” running out of the front entrance, with one of them carrying

~what appeared to be a long rifle. As they ran around the corner, the individual

* On cross-examination, Mr. Patel admitted that he could have blocked some of what
had happened from his memory because of how traumatic it was. (ROA p. 108, lines
18-21.)

5 Kadeem testified that he shot Mr. Patel because he thought he was reaching for a
gun. (ROA p. 128, lines 18-22.)



carrying the gun handed it off to the other individual. (ROA p. 43, line 18 — p. 44,
line 23.) Assuming the two individuals had just robbed the store, the officers
activated their siren and blue lights and pursued them. The two individuals ran
together down Pursley Street North and then cut between a house, splitting up.
(ROA p. 44, line 21 — p. 45, line 8.) The officers ldst sight of them so they began
to drive slowly around the area in an effort to find them. They eventually spotted
one of the two individuals; they stopped their vehicle behind him and began to
chase him on foot. (ROA p. 45, lines 11-23; p. 50, line 19 — p. 51, line 25.) They
caught him in the yard of a house on Berry Street. (ROA p. 45, line 24 — p. 46,
line 2; p. 47, lines 16-25.) The individual they caught was Kadeem Sanders.
When caught, Mr. Sanders was not wearing a shirt. (ROA p. 48, lines 10-17.) |
Responding to Officers Vandermolen and Sizemore’s call about someone
running from the store with a firearm, Officer Ashley Doster quickly went to the
store. Her blue lights were activated, which resulted ih her in-car ‘camera
recording the scene outside the store. (ROA p. 53, line 9 — p. 54, line 15; App. p.
3, line 19 — p. 4, line 24.) When she arrived, a mén inside the store waived her
inside. (ROA p. 54, lines 16-19.) She entered the store and found Mr. Patel lying
on the floor in a pool of blood, alive but badly hurt with what appeared to be
gunshot wounds. Officer Doster called for an ambulance. (ROA p. 54, line 25 —
p. 55, lines 16.) Wﬁen the police arrived, Mr. Patel tried to speak but could not
because he was having difficulty breathing and was having to breathe through his
mouth. (ROA p. 95, lines 8-15.) The ambulance came and transported him to an

area near the stadium where a helicopter picked him up and flew him to the




hospital. (ROA p. 95, lines 16-19.)

At approximately 11:00 p.m. on July 25, 2012, Officer Johanthan Moreno
and Molly, é tracking dog, were called out to 348 South Cherry Street. (ROA p.
56, lines 8-18; p. 58, line 22-23; p. 61, lines 19-24.) Officer Moreho was told they
were néeded to track two suspects fleeing on foot. He met with Officers
Vandermolen and Siéemore, who gave him a description of the two suspects, and
told him they were fleeing on Pursley Street heading toward Stadium Street.
(ROA p. 62, lines 6-23.) Molly picked up a scent behind the store on Pursley
Street that led them to 328 Pursley Street. When they reached the back yard of
that residence, they located a rifle under some bushes behind an abandoned car.
(ROA p. 62, line 10 — p. 63, line 21; p. 64, 1ines 6-7.) Once someone from
forensics came and secured the gun, Officer Moreno and Molly continued to
track. They also found a red bandana inside a trash can at 333 Bynum Avenue,
and, on the steps at the rear of the residence at 328 Berry Street, they located a
black, long-sleeve t-shirt. (ROA p. 66, line 17 —p. 69, line 16; p. 70, lines 11-12.)
They did not locate the second suspect. (ROA p. 69, lines 17-19.)

While the police were looking for the suspects, Romailo was coming back
or had comé back from Applebee’s and was near Chicken King. He saw all of the
cars so he started walking towards the store, but the police told him that he could
not come on the premises so he walked with his sister toward Teague’s Pawn
Shop. (ROA p. 76, lines 4-11; p. 76, line 25 — p. 77, line 7.) At the time,lRomailo
had taken his blue shirt off and it was tied around his neck. (ROA p. 76, lines 12-

24.) A police officer drove by, turned around, and stopped Romailo. He detained

10



him in handcuffs until they could see if the dogs picked up his scent, but they did
not.® (ROA p. 77, lines 741 1)

In processing the store, Officer Kevin Sullivan, a forensics officer, located
three spent .22 shell casings. (ROA p. 111, lines 11-19; p. 112, line 3 — p. 113,
line 1). He also located and documented holes in the cash register made by
projectiles fired from a firearm. (ROA p. 114, lines 15-18; p. 115, lines 12-17.)
He also took possession of the riﬂe‘ found away from the scene. (App. p. 6, lines
20-21.) |

After being arrested shortly after 11:00 p.m. on July 25, 2012, Kadeem
Sanders lied and denied any involvement in the crimes. (ROA p. 1'22, line 12-18.)

Six days later, on July 31, Detective Cantey came to talk to Mr. Patel at
his house. (ROA p. 95, line 20-23; p. 109, lines 5-7.) At that time, Mr. Patel was
on Amedication, including pain killers. Ak(ROA p. 110, lines 10-22.) He was not
asked for a description of the individuals who came into rob his store, but just to
tell them what happened. Mr. Patel then told him that he knew the guy who had
tried to éomé behind the \cc‘)unter.7 (ROA p. 95, line 24 — p. 96, line 7; p. 109, lines
8-11; p. 110, lines 3-9.) Detective Cantey showed him a photographic line-up.
Without Detective [Cantey telling him who to pick, Mr. Patel picked out a photo of
Appellant and identified him as the individual who tried to come behind the
counter while the other guy stood by the front door; he initialed Appellant’s photo

to indicate his selection. His identification was based on what had happened that

6 Appellant objected to this testimony, but the trial court never ruled on the objection.
(ROA p. 77, lines 12-13.)

7 On cross-examination, Mr. Patel testified that he did not remember if the people in
the other photographs were customers. (ROA p. 109, lines 12-18.)

11



night. (ROA p. 96, line 10 — p. 97, line 23; p. 109, lines 19-21; State’s Exhibit 2.)
Mr. Patel also signed a form when he made the identification of Appellant’s photo
in the line-up. (ROA p. 98, lines 9-19; State’s Exﬁibit 3)

From the witness stand, Mr. Patel identified Appellant as the guy that tried
to come behind the counter on the night of July 25, 2012, and told Mr. Patel to
give him the money. (ROA p. 99, lines13-19.)

Mr. Patel’s store had security cameras that produce video from different
angles within and wit_hout‘the store; the cameras do not record sound. They were
working on the night of July 25, 2012, and show what traﬁspired in the store and,
as the two individuals were leaving, outside the store. (ROA p. 102, lines 1-24; p.
103, line 2 — p. 105, line 17; State’s Exhibit 1/6.)

Approximately two weeks before the trial, Romailo said that he thought

that Kadeem Sanders was the instigator of the crime. (ROA p. 80, lines 19 — p.

. 81, line 2.)

Kadeem testified for the State at Appellant’s trial and implicated both himself
and Appellant. At the end of the State’s direct examination of him, he testified that he
was receiving a deal in return for testifying truthfully at Appellant’s trial. (ROA p.
119, line 3 — p. 120, line 18.) The defense questioned him about the different “lies”
he had t(;ld to the police (ROA p. 122, line 16 — p. 127, line 21) and a letter he wrote
to Appellant in which he says he gavle himself up, because the police told him ﬁhey
would drop the charges against Appellant, and he told the police that he “got
[Appellant] high and drink” and made Appellant go into the store. (ROA p. 134, line

1 —p. 135, line 1.)

12



L

The trial cogf properly admitted evidence of Mr. Patel’s out-of-court

and _in-court identifications of Appellant inasmuch as the identification

procedures were not unduly suggestive. (Issue I)

IN CAMERA HEARING

After the jury had been selected, but before it had been sworn, the trial
court held an in camera hearing to determine the admissibility of the
identification evidence of the victim, Mr. Patel. During that hearing, Mr. Patel
testified he was from India and had come to the United States when he was 9 or
10 years old. (ROA p. 26, lines 5-19.) .Once here? he atténded school, worked,
and attended one year of college. (ROA p. 26, lines 10-23.) Mr. Patel owns
Cherry Road Discount Food and Beverage, a convenience store, with his mother.
They have had it for 16 years and, during that time, have seen a lot of the same
customers and some of their customers have grown up over the years. (ROA p.
11, lines 12-21; p. 12, lines 2-10.)

On Wednesday, July 25, 2012, Mr. Patel was wquing and planning on
closing the store at 11:00 p.m. (ROA p. 10, line 22 — p. 12, line 14.) At |
approximately eight or 10 minutes before 11:00 p.m., when only Mr. Patel and his
cousin were in the store, two teenagers rushed in. (ROA p. 12, lines 15-23; p. 13,
lines 5-7; p. 19, lines 17-24.) Mr. Patel was not frightened when they came in
because it was not unusual for folks to run into the store. (ROA p. 12, line 24 —p.
13, line 11.) When they came in, they separated, with one remaining near the front

door and one coming around to the swinging door to the area behind the cash

8 Mr. Patel’s cousin was in a back room of the store. (ROA p. 19, lines 20-22.)
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register. (ROA p. 13, line‘12 — p. 14, line 1.) Mr. Patel focused on the one
approaching the door to the area behind the cash register who was trying to come
in the swinging counter door. (ROA p. 14, lines 2-16; p. 20, lines 15 — p. 21, line
24.) Getting up from his seat, Mr. Patel told him to “get out and move back.” The
guy did, but then came back toward Mr. Patel and the swinging door. (ROA p.
14, lines 13-17; p. 15, lines 15-24.) The guy near the swinging door then told Mr.
Patel to “give me the money,” causing Mr. Patel to become concerned. (ROA p.
14, lines 6-17; p. 15, line 22 —p. 16, line 3.)

~ Mr. Patel, who has good eyesight, was able to see most of the face of the
guy near the counter door. He could not see the guy’s entire face because he was
wearing a hoodie, but he could see half or almost all of it and the guy was looking
at Mr. Patel. (ROA p. 14, line 25 — p. 15, line 14; p. 23, line 25 — p. 24, line 12.) ‘
Mr. Patel recognized him as a customer, someone who had been in the store
several times. (ROA p. 15, lines 4-8.) When asked about the clc;thing and shoes
the guy trying to get through the counter door was wearing, Mr. Patel said “I
didn’t watch all that. I was scared. I was watching him, not the shoes and pants.”
(ROA p. 30, lines 12-13.)

Mr. Patel testified during the hearing that, while he knew there was a
teenager near the door, he was “concentrating mainly” on the one trying to get
behind the counter where he was. (ROA p. 16, lines 4-13; p. 20, line 15 -p 21,
line 24.) It all happened very fast — he thinks maybe 5-9 seconds — and he did not
remember looking at the teenager at the door and he did not see the gun, but at

some point he did look in the direction of the other teenager when he was trying

14




to hit the safety button. (ROA p. 20, line 8 —p. 21, line 24.) The teenager near the
door then shot Mr. Patel. (ROA p. 20, liné 6; p. 22, lines 5-14.)

Six days after the crime, on July 31, 2012, after Mr. Patel was released
from the hospital, Detective Cantey went to Mr. Patel’s house to show him a
photo line-up. (ROA p. 16, lines 16-20; p. 34, lines 4-6; p. 36, line 23 — p. 37, line
1.) Detective Cantey testified that he talked to Mr. Patel then about the crime, but
that he did not ask for a physical description of the suspects. He said Mr. Patel
told him that he recognized the person trying to come behind the counter and
telling him to give him the money vas a frequent customer. (ROA p. 34, line 10 —
p. 35, line 2; p. 35, line 25 — p. 36, line 6; p. 37, lines 2-6.) When he showed Mr.
Patel the lineup, Detective Cantey told Mr. Patel that the person may or may not |

be in it. He also told Mr. Patel to think of what person looked like that night and

compare to each individual photo in the line-up rather than compare each of the . '

photos to the others. (ROA p. 352, lines 4-10; p. 36, lines 7-10.)

When shown the photographic line-up, Mr. Patel said the detective did not
tell him to pick somebédy out, but Mr. Patel picked out a photo.of the person who
tried to get behind the counter on July 25" and who had been a customer. Mr.
Patel wrote his initials next to the photo in the line-up that he identified. (ROA p.
16, line 16 — p. 17, line 12; State’s Exhibit 2.) Mr. Patel did not remember if any
of the persons in the other photos were, or recognize any as, store customers.
(ROA p. 22, line 15 — p. 23, line 20.)

Mr. Patel testified that he looked online at a newspaper article on August

3, 2012, and saw- a photograph of Appellant and, for the first time, learned his

15



name. (ROA p. 24, line 10 — p. 25, line 4.)

On August 10, Mr. Patel gave police a written statement in which he said
that the person Who tried to come around the counter was a customer. (ROA p.
25, line 5 — p. 26, line 1.)

Approximately a month after the attempted armed robbery and shooting,
Mr. Patel watched the video from the store’s security cameras. (ROA p. 17, line
20 —p. 18, line 20; p. 29, lines 20-23.)

Mr. Patel identified Appellant in the courtroom as the guy who tried to
come behind the counter on July 25, 2012. (ROA p. 17, lines 13-18.) The
defense cross-examined Mr. Patel about his in-court identification of Appellant as
follows.

Of course nobody else was sitting there with
me is it?

A. No. I knew the customer. I knew what
happened. So if it’s fifty people, I can point
him. '

(ROA p. 31, lines 20-22.)

At the conclusion of the in camera hearing, Appellant moved to suppress
Mr. Patel’s identification of Appellant. Addressing the five factors from Neil v.
Biggers, 409 U.S. 117 (1972), Appellant argued that (1) Mr. Patel did not have an
adequate opportunity to view the perpetrators when the crime was committed
because it only lasted seven seconds, it was a stressful and violent situation, and,
even though Mr. Patel says he did not see the gun, the video showed him turned

toward the shooter at the time of the crime so defense counsel did not know how

he could have missed it; (2) Mr. Patel’s degree of attention was not good because

16



he only had seven seconds at the most to view the perpetrators; and (3) Mr. Patel,
who was under stress when the crime was being committed, did not provide any
sort of description until after he saw a photograph of Appellant in a newspaper,
the description of the one perpetrator’s height he gave in court was inconsistent
with Appellant’s actual height, and he did not provide a description of the
perpetrator’s clothing. Appellant also argued that the probative value was far
outweighed by the prejudicial effect,’ and that the evidence of Mr. Patel’s
identification evidence is not the best evidence of who committed the crime, but
rather than the security video of the crime was. (ROAVp. 38, line 9 — p. 39, line
15.) Denying Appellant’s motion to suppress, the trial court ruled the
identification evidence was admissible.

I’m not sure that — Well let me just start by saying,
first, I find that the lineup that was shown to Mr.
Patel, looks like on 7-31, is not unduly suggestive.
In fact, I find it is not suggestive at all let alone
unduly. All these young men or African
Americans, short hair, they appear to very, very
similar and I find that the lineup that he was shown
was not suggestive at all let alone unduly
suggestive, and all of my findings are based on what
I consider or what are based on clear and
convincing evidence. -

I find that the in court identification by Mr.
Patel of Mr. Maldonado is admissible. It is not the
results of the out of court identification procedure. I
do not find the out of court identification procedure
created a very substantial or any likelihood of
irreparable misidentification. I find under the
totality of the circumstances based on lighting,
proximity to the witness to the defendant; the
witness’s opportunity to view the perpetrator, here

 The transcript actually has Appellant arguing that the prejudicial effect is
outweighed by the probative value, but it is apparent that that was just a misstatement
on defense counsel’s part. (ROA p. 39, lines 9-14.)
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the defendant at the time of the crime. His degree
of attention, he was like I said the proximity; they
were almost face to face. This was someone he
already knew.

I find that by — Again I find that by clear and
convincing  evidence that the  witness’s
identification was reliable and will be allowed to
testify before the jury. And that’s my finding as to
the in court identification of Mr. Maldonado by the
victim. All right.

(ROA p. 39, line 16 — p. 40, linel7.)

Thereafter, in the presence of the jury, Mr. Patel and Detective Cantey
testified as to Mr. Patel’s out-of-court identiﬁéation of Appellant and Mr. Patel
made an in-court identification of Appellant. (See Statement of Facts, supra.)

ARGUMENT ON APPEAL

Appellant afgues on appeal that the trial court erred in allowing evidence
of the out-of-court and the in-court identification of Appellant by Mr. Patel
because the out-of-court identification procedure was unduly suggestive due to
the fact that Mr. Patel was in pain and on medication at the time it was made, and
that the unduly suggestive out-of-court identiﬁéation, when combined with Mr.
Patel’s subsequent viewing of a photograph of Appellant in the newspaper, tainted
Mr. Patel’s subsequent in-court identification.

The State vehemently disagrees with Appellant. The trial court’s ruling
allowing the identification evidence is supported both by the record and the law.

An identification procedure arranged by law enforcement that is unduly
suggestive and conducive to irreparable mistaken identification deprives a

defendant of due process of law. State v. Liverman, 398 S.C. 130, 79, 727 S.E.2d
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422, 425 (2012); State v. Traylor, 360 S.C. 74, 81, 600 S.E.2d 523, 526 (2004).
“An in-court identification of an accused is inadmissible if a suggestive out-of-
court identification procedure created a very substantial likelihood of reparable
misidentification.” Id.

In Neil v. Biggers, supra, the Supreme Court of the United States reviewed
its prior opinions addressing the admissibility of eyewitness identification'® and
created a two-step analysis for determining whether due process requires the
suppression of an eyeritness identification. First, the court must determine
whether the identification resulted from unnecessary and unduly suggestive police
procedures. Biggers, 409 US at 198. See also Manson v. Brathwaite, 432 U.S. 98
(1977); State v. Liverman, 398 S.C. at 79, 727 S.E.2d at 425-426 (2012). If the
answer to that qugstion is “yes,” then the court must proceed to the second step in
the analysis to determine whether the out-of-court identification was nevertheless
so reliable that no substantial likelihood of misidentification existed. Id. In this
second step, the court is to, under the totality of the circumstances, consider the
following five factors to assess the reliability of an otherwise undi;ly suggestive
identification procedure:

| (1) the witness's opportunity to view the perpetrator
at the time of the crime,
(2) the witness's degree of attention,

(3) the accuracy of the witness's prior description of
the perpetrator,

10 Included in the cases reviewed by the Court in Neil v. Biggers, supra, was Simmons
v. US., 390 U.S. 377, 384 (1968), in which the Court had held that “each case must
be considered on its own facts, and that convictions based on eye-witness
identification at trial following a pretrial identification by photograph will be set aside
on that ground if the photographic identification procedure was so impermissibly
suggestive as to give rise to a very substantial likelihood of irreparable
misidentification.”
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(4) the level of certainty demonstrated by the

witness at the confrontation, and - :

(5) the length of time between the crime and the

confrontation.
State v. Liverman, 398 S.C. at 79, 727 S.E.2d at 426, citing Manson v. Brathwaite,
432 U.S. at 114. The determination of the admissibility of eyewitness
identification is to be made by the court during an in camera hearing. State v.

Liverman, supra.

A. The Identification Procedure was not Unduly Suggestive

1. Out-of-court Identification

Following the mandate of Neil v. Biggers, Suprd, and its progeny, any
challenge to Mr. Patel’s identification of Appellant must begin with the out-of-
court identification proceduré utilized by law enforcement in this case. To resolve
the first step of the analysis, the court is to decide whether something in the
photographic line-up or the manner in which it was conducted would have
directed the witness’ attention to a particular photo included in the array. A
review of the photographic line-up reveals that it consists of six similar
photographs identical in format and content with young men of the same race,
complexion, age group, with very similar hair styles (short, closely trimmed hair),
facial features, and build/size. (State’s Exhibit 2.) There is nothing about
Appellant’s photograph, which is number 4 in the line-up, that makes it stand out
from the others. Moreover, the testimony of both Mr. Patel and Detective Cantey
establish that the manner in which the photographic line-up was shown to or used
by Mr. Patel was not suggestive. Mr. Patel was not told or encouraged, -either

directly or indirectly, to choose any particular photograph.
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Moreover, neither the line-up itself nor the procedure used is impacted by
Appellant’s unsupported attack upon Mr. Patel’s mental state at the time of the
line-up. Appellant states in his brief that Mr. Patel was in a “groggy state” and
under the influence of intoxicating substances (pain medication). (FBOA at 6-8).
Despite these representations by Appellant, there is no evidence in the record that
Mr. Patel was groggy or even under the undue influence of any medication at the
time he identified Appellant from fhe line-up. In fact, Mr. Patel — in response to
questioning by Appellant’s trial counsel — said that the medicine did not make

him groggy (ROA p. 28, lines 23-25) and did not affect him much.!! (ROA p. 29,

'* This line of questioning went as follows.
Q. I can’t find anything else where you talked to
them before that so I’m asking you now if there is any
A. Yeah because you know I was not in good
condition. It was a lot of pains and all that.
Q. Yes, sir. Certainly, certainly. And when they
came and talked to you, did they ask you how tall the
people were? ‘
A. Tdon’t remember.

* * *

Q. Okay. How much — Did the police ask you any of
this information?
A. I don’t remember because, you know, 1 was in
pain and, you know, I tried my best to give whatever
they asked but I don’t remember.
Q. How long did the police stay there that day?
A. They were there until they asked me everything
but I was taking so high dose medicine.
A. Let’s a talk about that for a second. Not to belittle
what happened to you, it was tragic. What kind of
medication did they have you on?
A. 1 don’t remember the name of the medicine
because they gave me a lot of different, different ones.
Q. Make you sleep?
A. I tried to but I can’t. My body didn’t work with
the medicine so I didn’t—
Q. Make you groggy?
A. Tried to make you groggy but it didn’t work on
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lines 11-12.) However, even if there were such evidence, it would be irrelevant to
the determination Aof whether the identification procedure was unduly suggestive
- and go only to Mr. Patel’s credibility before the jury and the weight to be given
his testimony by the jury. See Commonwealth v. Fulmore, 25 A.3d 340, 348 (Pa.
Super. 2011) (“[the fact that the identification took place in a hospital and the
victim was on pain medication] is irrelevaﬁt to the question of whether the photo
array was unduly suggestive. Rather, we find that tﬁe victim.'s hospitalization or
medication goes to credibility of the witness and the ‘weight to be accorded his
testimony not the suggestiveness of the procedure.”); see also Commonwealth v.
Waison, 455 Mass. 246, 253-254, 915 N.E.2d 1052, 1059 (2009) (knowing that

hospitalized victim was under the influence of pain medication such that he was

my body. None of the medicine.
Q. Well the reason I ask you, you say you were
taking medicine and your memory is not that good
about what they asked you. - , )
A. Yeah, buy you know I was scared too because
what happened to me it scared me like hell because I
never seen in my life like that.
Q. Yes, sir. You were stressed at that time.
‘A. Yeah.
Q. Affected by the medicine?
A. Not much.
Q. Well you just testified you couldn’t remember
because you were on medication.
- A. Yeah, I was on medication too. They were trying
to give me a Jot of different ones. ' A
Q. Well were you taking them like the doctor said to?
A. The doctor told me to take it but it didn’t work.
That’s why we went a couple of times to the hospital
back. '
(ROA p. 27, line 19 — p. 29, line 19). In context, it appears as if Mr. Patel was
testifying that the medicine did not affect him at the time of his meeting with the
police but that he, at the time of trial, could not remember what the police had asked
him and exactly what was said during that July 31 meeting in his house because of
the stress and pain he had been in.
Moreover, Detective Cantey testified on cross-examination during the hearing
that Mr. Patel was in pain, but was not disoriented. (ROA p. 35, lines 22-24.)
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“groggy” and “lethargic” when the photographic array was administered, officer’s
decision to proceed with identification procedure did ﬁot render it impermissibly
suggestive where witness understood officer, felt up to viewing the photographs,
and indicated a desire to proceed with the identification).

The record and law supports the trial court’s determination that neither the
photographic line-up itself nor the manner in which it was conducted were
suggestive, much less unduly suggestive. Therefore, the trial court properly
admitted the evidence of the out-of-court identification.

2. In-Court Identification

In his attack upon the admissibility of Mr. Patel’s in-court identification of
Appellant, Appellant relies upon two points: (1) even if Mr. Patel was “no longer
téking pain medication and groggy in subsequent interviews or identifications, the
taint of unreliability lingered” such that all identification evidence after Mr.
Patel’s initial identification is unreliable; and (2) between Mr. Patel’s out-of-court
identification of Appellaht and his in-court identification of Appellant, Mr. Patel
saw Appellant’s photograph in the newspaper on August 3, 2012, and that
viewing further tainted the subsequent in-court identification.

Appellant’s argument about any lingering taint of unreliability from the
fact that he was in pain and taking medication when he made the out-of-court
identification is without merit. As discussed thoroughly above,

. .the out-of-court identification was not unduly suggestive so it

could not have tainted the subsequent in-court identification;

e Mr. Patel was not disoriented at the time of the photographic line-
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up; and
. fhat Mr. Patel was in pain and taking medication at the time of the
photographic line-up is irrelevant to the admissibility of the out-of-
court identification and the subsequent in-court identification.
Instead, those are facts the jury may consider when deciding Mr.
Patel’s credibility and the weight to be given the evidence of the
out-of-c‘ourt identification. | | |
Appellant’s second attack upon the in-court identification based upon the
intervening viewing of a photograph in a newspaper’s online article about the
crime is likewise without merit. As this Court noted in State v. Tisdale, 338 S.C.
607, 527 S.E.2d 389 (Ct. App. 2000), media identifications of an accused do not
constitute identification procedures requiring analysis under Neil v. Biggers,
supra, and its progeny. And, while this Court noted that other courts that have
reached this conclusion have also recognized the possibility of a case “where the
mind of a witness is so clouded by suggestions from nongovernment sources that
a conviction based principaily on the testimony of that witness violates due
process,” State v. Tisdale, 338 S.C. at 613, 527 S.E.2d at 392, this is not such a
case. The media identification here was simply the viewing of a photograph of
Appellaﬁt in an online newspaper atticle about the crime approximately nine days
after Mr. Patel’s identification of Appellant in the photographic line-up and over
seven months before the in-court identification at trial.
It is clear from a review of Mr. Patel’s testimony that his in-court

identification was based upon his observations of the individual who tried to come
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behind the counter on July 25" during the crime. (ROA p. 17, lines 13-18; p. 31,
lines 20-22.) The record and law supports the trial court’s determination that the
in-court identification procedure was not based on any out-of-court identification.
Therefore, the trial. court properly admitted the evidence of the in-court
identification. |

B. Even if the Identification Procedure was Unduly Suggestive,

the Identifications were So Reliable that No Substantial
Likelihood of Misidentification Existed

Assuming arguendo this Court were to find Mr. Patel’s identifications of
Appellant did result from unnecessary and unduly suggestive police procedures
such that it must proceed to the second step in the Neil v. Biggers, supra, analysis,
the State maintains both of the identifications were nevertheless so reliable that
no substantial likelihood of misidentification existed.

As stated earlier, in assessing the reliability of the identifications, there are
five factors that must be considered under the totality of the circumstances.

(1) the witness's opportunity to view the perpetrator

at the time of the crime, .

(2) the witness's degree of attention,

(3) the accuracy of the witness's prior description of

the perpetrator, _

(4) the level of certainty demonstrated by the

witness at the confrontation, and

(5) the length of time between the crime and the

confrontation.
State v. Liverman, 398 S.C. at 79, 727 S.E.2d at 426. At trial, Appellant only
challenged the reliability of the identifications on the basis of the first three

factors above — opportunity to view the perpetrator, the witness’s degree of

attention, and the accuracy of the witness’ prior description. (ROA p. 38, line 9 —
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p. 39, line 15). On appeal, he is challenging the reliability of the identifications bn
the basis of thé first four bases above, including for the first time on appeal the
factor dealing with the level of certainty demonstrated by the witness at the
confrontation.'? (FBOA at 8-10.)

Under the well established rules of issue preservation and appellate
procedure, a party can neither raise an issue for the first time on appeal hor raise
one ground below and another oﬁ appeal. State v. Brockmeyer, 406 S.C. 324, 350,
751 S.E.2d 645, 659 (2013); State v. Sterling, 396 S.C. 599, 617-618, 723 S.E.2d
176 (2012); State v. Baker, 390 56, 700 S.E.2d 440 (Ct. App. 2010). Inasmuch as
Appellant at trial only challenged the reliability of the identifications on .the basis
of the first three of the five factors above — opportunity to view the perpétfator,
the witness’s degree of attention, and the accuracy of the witness’ prior
description — that is all that is pfoperly before this Court.

Turning to the three factors, it is clear that Mr. Patel only had a brief time
to view the perpetrators. A review of video from the store’s security cameras
(State’s Exhibit 1/6) reveal that the event, from the moment the perpetrators
opened the door to when Mr. Patel was shot, lasted between 13 and 14 seconds
long. During that time, as Mr. Patel testified and the security video shows, Mr.

Patel was very close' to the perpetrator trying to come through the swinging

2 In his appellate brief, Appellant concedes that the fifth factor concerning the time
between the crime and identification “does not weigh against the reliability of Patel’s
identification.” (FBOA at 10.) -

13 The Supreme Court’s opinion in State v. Moore, 334 S.C. 411, 421, 513 S.E.2d
626, 631 (1999), affirmed in part and reversed in part by, State v. Moore, 343 S.C.
282, 540 S.E.2d 445 (2000), relied upon by Appellant is factually distinguishable in
that, while the witness in that case only observed the perpetrator for a very brief
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~ counter door and that his attention was focused on that individual. Thus, while it
‘was a brief time, it was sufficient. See Coleman v. Alabama, 399 U.S. 1 (1970)
(identification procedure not impermissibly suggestive; victim of shooting able to
see perpetrators in headlights of passing car for only a few seconds).

The second factor is determining the reliability of an identification
resulting from an unduly suggestive procedure is the witness's degree of attention.
In this case, Mr. Patel testified repeatedly that he was focused on the individual
trying to come through the door to the counter. The security video supports this
as well — except for a glance or two in the direction of the individual near the
door, Mr. Patel is looking at and interacting with the individual at the counter
door. (State’s Exhibit 1/6.) In addition to this evidence, there exists the inference
or presumption that “a person in fear of his life presumably has a vmore acute
degree of attention to his surroundings than a mere passerby.” Stafe v.
Washington, 323 S.C. 106, 111, 473 S.E.2d 479, 481 (Ct. App. 1286). Sée also
State v. Ford, 278 S.C. 384, 386,296 S.E.2d 866, 867 (1982).

The third factor is the accuracy of the witness's prior description of the
perpetrator. In this case, we do not have a description provided by Mr. Patel
because when law enforcement first became involved, he was badly injured (tWo
gunshot wounds, including one to his cheek); he was soon thereafter being treated
at the scene by EMS; and later he was removed from the scene for transport to the
hospital. Law enforcement really did not have a chance to talk to Mr. Patel that
night.and he did not really have a chance to talk to them. The record establishes

that no one ever asked Mr. Patel for a description of the perpetrators before he

period of time, it was “at some distance.”
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was shown the photographic line-up. While Mr. Patel testified in response to
defense cross-examination during the in camera hearing that he had told the
officer on the day he was shown the line-up that the perpetrator who tried to come
~ in through the counter door was Wearing a hoodie, Detective Cantey said he did
noﬁ get a description from him. (ROA p. 27, line 7 — p. 29, line 19; p. 35, line 25
— . 36, line 16.) Mr. Patel’s testimony about the height of the perpetrator who
tried to come in through the counter door and whether the perpetrator was
wearing glasses was not testimony about what Mr. Patel had told the police. It
was simply information provided by Mr. Patel during the hearing in an effort to
answer the cross-examination questions of defense counsel. (ROA p. 28, line 5-6;
p. 29, line 24 — p. 30, line 8.) So that information is not really a description for
purposes of Neil v. Biggers, supra. Moreover, Appellant’s challenge to Mr.
Patel’s testimony about his estimaté of the perpetrator’s height was based upon
his trial counsel’é unsworn statement as to Appellant’s actual height. As such, it
is improper. See State v. Rogers, 263 S.C. 373, 210 S.E.2d 604 (1974).

In addition to the ébove considerations, courts have held that the reliability
of eyewitness identification is actually bolstered when the witness knows the
person who committed the crime. See State v. Washington, 323 S.C. at 112, 473
S.E.2d at 482 (victim’s identification was reliable because she had seen
defendant before, knew his nickname, and had opportunity to observe him as last
customer in store night of crime); State v. Hoopingarner, 845 S.W.2d 89, 93 (Mo.
Ct. App. 1283) (“An additional circumstance supporting reliability [of an

eyewitness identification] arises where the witness already knows the defendant
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and recognizes him at the scene of the crime.”); State v. Butler, 331 N.C. 227,
237, 415 S.E.2d 719, 724 (1992) ‘(“The danger that a suggestive photographic -
line-up will result in a misidentification is much greater when the witness has
never seen the perpetrator prior to the time of the crime.”) The fact that Mr. Patel
recognized the perpetrator trying to come behind the cash register as someone he
knew by sight, but not by name, because he was a customer of the store, bolsters
the reliability of his identification.

Therefore, even assuming arguendo this Court were to find Mr. Pétel’s
identifications of Appellant did result from unnecessary and unduly suggestive
police procedures, it can only conclude that both of the identiﬁcatioﬁs were

nevertheless so reliable that no substantial likelihood of misidentification existed.
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I

Appellant has not properly preserved any issue regarding the trial

court’s exclusion._of testimony that Appellant’s statements to law

- enforcement were consistent. Even if this issue is properly before the court,

the trial court properly sustained the State’s obiections' to Appellant’s

attempt to have a police officer testify that the statements Appellant gave to

the police_were consistent with each other because such testimony was

improper self-serving hearsav.» (Issue II)

During the presentation of the defense’s case, Appellant called Detective
Cantey to the stand. He testified that he was a detective with the Rock Hill Police
Department and was in charge of the investigation in this case. (ROA‘p. 137,
lines 1-6.) Upon learning that there were two suspects in the area, the police tried
to set up a perimeter and called a K-9 unit out. (ROA p. 137, lines 14-24.) He
talked to Appellant the day after his arrest, on August 2 or 3, 2012. (ROA p. 138,
lines 14-19.) When defense counsel asked Detective Cantey if Appellant had
maintained the ;same story, the State objected on the ground of hearsay. (ROA p.
138; lines 20-23.) The jury was seht out and an in camera hearing was held.
(ROA p. 138, line 25 —p. 139, line 2.)

During the in camera hearing, the defense first argued that the statements
made by Appellant to law enforcement were statéments made by a party-opponent
under Rule 801 (d)(2), SCRE, and, therefore, not hearsay. The State contended
that a party’s own statements would not be the statements of a “party-opponent”

under the Rule, but would be inadmissible self-serving hearsay. (ROA p. 139,
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line 3 — p. 140, line 2.) The trial court asked the defense to make a proffer, and
they did so as follows.

Q. He told you he wasn’t there that night.
Correct, sir?

A I’m sorry. I misunderstood you.

* * *

A. He told me what?

Q When you interviewed Mr. Maldonado
shortly after this occurred, he told you he

~was not there. Correct? At the store.

A. I interviewed Mr. Maldonado after his arrest
and he told me that he was not there the
night of the shooting.

Q. Okay. He told you he was in the Innsbook
Apartments. Correct?

A. In the playground there: Yes, sir.

Q. Yes, sir. And told you he were there with
two guys named Marcus and —

A. I think it was David.

Q. Marcus and David?

A. Yes, sir.

Q. Okay. And as a matter of fact he firmly
maintained that story with a subsequent
interview with another detective. Correct?

A. Yes, sir.

(ROA p. 140, line 9 — p. 141, line 6.) At the conclusion of the proffer, the State
argued that the proffered testimony did not fall under Rule 801(d)(2), and that
there was no exception to the hearsay rule that would allow a nontestifying
defendant to introduce his own self-serving statements containing an alibi. (ROA
p. 141, lines 11-23.) The Stafe then provided the trial court and the defense with
copies of State v. Terry, 339 S.C. 352, 529 S.E.2d 274 (2000), and State v.
Atchison, 268 S.C. 588, 235 S.E.2d 294 (1977). In response to the State’s
position, Appellant argued that the testimony was admissible under the co-

conspirator exception to the hearsay rule because they were made in furtherance
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of or in the course of a conspiracy. (ROA p. 142, line 23 — p. 143, line 7.) The
trial court sustained the State’s objection, referring in its ruling to both the
Atchison and Terry decisions. (ROA p. 143, lines 19-24.)

Appellant then requested that he be allowed to ask Detective Cantey, in
the presence of the jury, if Appellant’s statements to law enforcement had been
consistent. He argued that since the co-defendant had given multiple versions of
what happened that night, he should be ablg to introduce evidence that
Appellaﬁt’s statements had been consistent in an effort to attack the credibility of
" the co-defendant. (ROA p. 145, lines 10 — 23.) The trial court denied the request
finding that it was an attempt by the defense to gét in “through the back door” that
Appellant’s statements have been consistently exculpatory. (ROA p. 145, line 18
—p. 146, line 7.)

’ There‘after, when the jury rpturned to the courtroom, Appellant had
Detective Cantey confirm that there was no forensic evidence linking Appellant to
the crime. (ROA p. 147, lines 1-10.)

On appeal, Appellant argues that the trial court erred in not allowing him
to present evidence that the statements he made to police were consiétent because
the evidence was not hearsay since it was not offered to prove the truth of the
contents of the statérnént. )

Respondent first notes that this issue is not preserved for appeal. At trial,
appellant moved to bé allowed to present evidence that Appellant’s statements to
law enforcement were consistent; the only argument advanced in support of this

request was that Appellant should be allowed to present evidence that his
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statements had been consistent since the record had established that the
cooperating co-defendant had given several inconsistent statements and the
admission of this evidence would purportedly go the co-defendant’s credibility."*
For the first time on appeal, Appellant has argued that the testimony that his
statements were consistent is not hearsay because the testimony was not offered to
prove the truth of those statements.

As stated in Argument I, the well established rules of issue preservation
and appellate procedure preclude a party from raising an issue for the first time on
appeal and from raising one gréund below and another on appeal. State v.
Brockmeyer, supra; State v. Sterling, supra; State v. Baker, supra. Inasmuch as
Appellant has changed thé ground of his argument, he has failed to preserve or
present any issue for this Court to review. Id.

However, assuming arguendo, this Court finds that Appellant has properly
preserved and presented his -challenge to the trial court’s ruling excluding the
'evidence of his statements’ consistency he proffered for the pufpose of attacking
the co-defendant’s testimony, his argument is without merit. There was no error
in the trial court’s ruling.

In criminal cases, this Court reviews errors of law only and is bound by
the trial court's factual findings unless they are clearly erroneous. State v. Wilson,
345 S.C. 1, 5-6, 545 S.E.2d 827, 829 (2001); State v. Nelson, 380 S.C. 226, 228-

229, 669 S.E.2d 595, 596 (Ct. App. 2008). The admission of evidence is within

14 Appellant initially attempted to admit the actual statements he made, but the trial
_ court sustained the State’s objection. (ROA p. 139, line 3 — p. 140, line 2; p. 142, line
23 —'p. 143, line 24.) Appellant has not appealed that ruling, but instead only
appealed the subsequent ruling disallowing his questioning of Detective Cantey as to
whether his statements were consistent.
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the sound discretion of the trial court, whose exercise of such will not be
disturbed on appeal absent an aBuse of that discretion. State v. Nelson, supra;
State v. Pittman, 373 S.C. 527, 577, 647 S.E.2d 84, 170 (2007). To constitute an
abuse of discretion, the conclusions of the trial court must lack evidentiary
~ support or be controlled by an error of law. Id.

Hearsay is defined as is a statement, other than one made by the declarant
while testifying at the trial or hearing, offered in evidence to prove the truth of the
matter asserted. Rule 801(c), SCRE. Rule 801 further defines a “statement” as
either an oral or written assertion, or nonverbal conduct of a person, if it is
intended by the person as an assertion. Rule SOi (a).

It is well established that a defendant cannot introduce his own self-
serving hearsay statements. State v. Sweet, 270, S.C. 97, 100, 240 S.E.2d 6438,
649 (1978); State v. Aichison, 268 S.C. at 594-595, 235 S.E.2d at 297.

[A] defendant cannot introduce in his defense his
own statements made to others.

State v. Adams, 68 S.C. 421,47 S.E. 676, 677 (1904).

The trial court properly excluded the proffered evidence for two reasons,
one addressed by the trial court aﬁd one not addressed, but supported by the
record. While the trial court did not address the relevance of the proffered
evidence, it is clear that the proffered evidence did not go to Kadeem’s credibility
(it did not, as required by Rule 401, SCRE, make Kadeem’s credibility any more
or less certain). Because it was simply not relevant for its proffered purpose, it
was properly excludable.

Moreover, despite Appellant’s assertions to the contrary, having a witness
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attest to the consistency of Appellant’s statements does go the content of the
statements. And, because the label of “consistent” ifnplicitly reflects upon the
content of the statements, the evidence was clearly being offered for the truth of
the matter asserted. The fact that Appellant was not seeking the admissioh of the
statements themselves does not impact this conclusion. This proffered evidence
was the functional equivalent of hearsay, which the trial court properly excluded
as self-serving.'> See State v. Sweet, supra; State v. Atchinson, supra; State v.

~ Adams, supra.

5 The trial court also found that admitting evidence of the consistency of the
statements could only have been construed by the jury to mean that Appellant had
consistently given exculpatory statements. Such evidence would have been much
more likely to result in the bolstering of Appellant’s credibility without him having to
take the witness stand and be subject to cross-examination by the state. That clearly
would have been improper.
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IIL.

By failing to include a ground of objection, Appellant failed to

preserve any challenge to the qualification of Officer Moreno as an expert in

dog tracking. If the issue is properly before this Court, the trial court did not

err in qualifying Officer Moreno as an expert, and, if there were error, it was

harmless beyond a reasonable doubt. (Issue III)

The Sfate called Officer Johathan Moreno, a K-9 Officer and canine
handler with the Rock Hill Police Department, to the stand. (ROA p. 56, lines 5-
13.) He testified that he had been qualified in a court of record as an expert
tracking dog handler (ROA p. 56, lines 14-16), and also that he had some
experience and training in tracking with a canine. (ROA p. 56, lines 17—19). He
explained that he started his training in handling a tracking dog in 2011, when he
was sent to a week-long handler’s school in Kings Mountain where he trained
with a variety of agencies frofn across the east coast. Officer Moreno also trains
with his canine sixteen hours a month (four hours a week), and they respond to
call outs such as in this case where the canine is used to apprehend suspects. The
canine he works with, Molly, is used only for tracking people. (ROA p. 57; lines
4-14.) In addition to the monthly trainings with his dog, he- has done “real life,
real crime” tracks with her. In some of those cases, they were successful in
tracking down a suspect and in others they find things that suspects discard as
they are running away. (ROA p. 57, line 15 — p. 58, line 1.) The State offered
Officer Moreno as an expert tracking dog handler. (ROA p 58, lines 2-3.)

Appellant then asked Officer Moreno how many suspects had he run down prior
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to the events in this case in July 2012; Officer Moreno replied he had .run down
two by July 2012. (ROA p. 58, lines 9-15). Appellant then told the trial court he
did not think Officer Moreno was qualified, but the trial court ruled against him
and qualified him as a canine handler. (ROA p. 58, lines 16-18.)

After being qualified as an expert in dog tracking, Officer Moreno testified
that he and Molly were called out to 348 South Cherry Street at approximately
11:00 p.m. on July 25, 2012. (ROA p. 58, line 22-23; p. 61, lines 19-24.) Officer
Moreno was told they were needed to track two suspects fleeing on foot. He met
with Officers Vandermolen and Sizemore, who gave him a dgscription 'of the two
suspécts, and told ﬁim they were last seen running on Pursley Street heading
toward Stadium Street. (ROA p. 62, lines 6-23.) Molly picked up a scent behind
the store on Pursley Street that led them to 328 Pursley Street.. When they
reached the back yard of that residence, they located a rifle under some bushes
behind an abandoned éar. (ROA p. 62, line 10 — p. 63, line 21; p. 64, lines 6-7.)
Once someone from forensics came and secured the gun, Officer Moreno and
Molly continued to track. They also found a red bandana inside a trash can at 333
Bynum Avenue, and, on the steps at the rear of the residence at 328 Berry Street,
they located a black, long-sleeve t-shirt. (ROA p. 66, line 17 — p. 67, line 16; p.
70, lines 11-12.) They did not locate the second suspect. (ROA p. 69, lines 17-
19.)

On appeal, Appellant argues the trial court erred in qualifying Officer
Moreno as an expert in canine tracking because he had only been working as a

canine handler for approximately a year before the crimes in this case, he and his
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canine had only run down two suspects as of July 2012, and no evidence had been
presented as to whether the canine was a breed characterized by an acute sense of
smell or any other indicia of her reliability. (FBOA at 13.)

The State first maintains that Appellant has not preserved any issue for
appeal. Appellant’s objection at trial was a general one — “Your Honor, I submit
he is not qualified.” (ROA p. 58, line 16.) Because he did not state any grounds
for his objection, he failed to preserve any issue for appeal. See State v. Byers,
392 S.C. 435, 445_-446, 710 S.E.2d 55, 58-59 (2011) (to preserve error for
appellate review, party must make contemporaneous objection on a specific
ground(s)).

However, if this Court were to find the issue preserved for appeal,
Respondent disagrees with Appellant’s assertion of error.

There are six prerequisites to laying a sufficient foundation for the
admiséion of dog tracking evidence in the state courts of South Carolina:

(1) the evidence shows the dog handler satisfies the

qualifications of an expert under Rule 702,
SCRE; '

(2) the evidence shows the dog is of a breed
characterized by an acute power of scent;

(3) the dog has been trained to follow a trail by
scent;

(4) by experience the dog is found to be reliable;

(5) the dog was placed on the trail where the
suspect was known to have been within a
reasonable time; and

(6) the trail was not otherwise contaminated.
State v. White, 382 S.C. 265, 272, 676 S.E.2d 684, 687 (2009).

The first prerequisite is that the dog handler satisfies the qualifications of

38



an expert under Rule 702, SCRE. That rule provides that a witness may qualify
as an expert by knowledge, skill, experience, training, or education. /d.

The qualification of an expert witness and the

admissibility of the expert's testimony are matters

largely within the trial court's discretion. To present

expert testimony, a party must show the witness

possesses through either study or “experience the

knowledge or skill in a business, profession, or

science making him or her better qualified than the

jury to form an opinion on the particular subject in
question.

(Citation omitted.) State v. Harris, 318 S.C. 178, 181, 456 S.E.2d 433, 435 (Ct.
App. 1995). See also State v. Goode, 305 S.C. 176; 178, 406 S.E.2d 391, 393 (Ct.
App. 1991) (no abuse of discretion in qualifying witness as expeﬁ és long as
witness has, by study or practical experience, such knowledge of subject matter of
testimony as would allow him to guide and assist Jury in resolving factual issue
that is beyond scope of jury’s good judgment and common knowledge). Here,
Officer Moreno had gone through a week-long training, worked with his canine
four hours a week on training exercise, had been working as a tracking dog
handler for about a year (since sometime in 2011) when the tracking in this case
occurred on July 25, 2012, and had worked two call outs with his caniné by July
25, 2012. His training and experience in the area of dog tracking clearly made him
~ better qualified than the jury to form an opinion on the particular subject in
question. The first prerequisite of State v. White, supra, was satisfied.

The second prerequisite is the evidence shows the dog is of a breed
_ characterized by an acute power of scent. In this case, there was no testimony of

canine Molly’s breed (a photograph of Molly was introduced as State’s Exhibit
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14). However, there was evidence of the selection process‘ for a tracking dog that
Molly successfully completed — the testing from any early ‘age, through play, to |
determine whether a dog has a good enough sense of smell to be a tracker. (ROA
p. 59, lines 9-24.) The State contends that this is sufﬁcieﬁt to satisfy the second
prerequisite of State v. White, supra.'® .

There was sufficient evidence presented to establish both prerequisites
three and four. Officer Moreno testified in some detail as to the training of Molly
to follow scent and track people. He also festiﬁed that Molly had proved to be
reliable. The fact that she had not had as many ;)pportunities to track is a matter
that goes not to the qualification of Officer Moreno as an ekpert, but to the jury’s
determination of his credibility and the weight to be given to his evidence.
Moreover, Appellant thoroughly cross-examined Officer Moreno about Molly’s
limited “real life” trackiﬁg experience.

Prerequisites five and six relate to the tracking in ‘the instant case. The |
evidence establishes that canine Molly was pﬁt on the Atrack the two suspects were
believedv to have taken within a short period of time. WhilAe_;,,vwe dﬂo not know when
they began the actual tracking, the record establishes that they were called out at
around 11:00 p.m., minutes after the crimes occurred. Moreover, there is no
evidence that the trail was otherwise contaminated. The State contends that the
evidence was sufficient to satisfy these final two prerequiéites of State v. White,
supra. '

Inasmuch as the prerequisites set out in White were $atisfied, the trial court

' This should be especially so in those cases where the defense does not challenge
this specific factor of expert qualification because, had an objectlon been raised, the
State could have presented the evidence at that time.
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properly qualified Officer Moreno as an expert in canine tracking.

Furthermore, even if there were error in Officer Moreno’s qualification as
an expert, it would be harmless beyond a reasonable doubt. There were two
people involved in this crime, Appellant and Kadeem. Kadeem testified at trial
that he bought the rifle used in the crimes for $30.00, that he and Appellant
‘planned to rob Mr. Patel at gunpoint, that he was wearing a black shirt and a red
bandana when they entered the store, that he was the one armed with the rifle
during the crime, and that he shot Mr. Patel. The evidence recovered through the
canine tracking was a rifle, black t-shirt, and red bandana, and tended to inculpaté
Kadeem and not Appellant. Moreover, there was overwhelming evidence of
Appellant’s guilt — the identification of Mr. Patel; the testimony of Romailo that
on July 24, 2012, Appellant and Kadeem were planning to rob Mr. Patel’s store; .

and the testimony of Kadeem that he and Appellant committed the robbery.
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CONCLUSION

For the foregoing reasons and any other appearing in the Record on

Appeal (as provided for in Rule 220, SCACR), this Court should affirm the

judgment of the circuit court.
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