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STATEMENT OF ISSUES ON APPEAL

1. In-court identifications of accused criminals are inadmissible if a suggestive out-
of-court identification procedure created a very substantial likelihood of irreparable

“misidentification. - Vipul Patel was able to view a portion of the face of a man who - .

- attempted to. rob his store for just a few seconds, but identified Kairon Maldonado, who
-was familiar to Patel as a customer of the store, as the would-be robber in a photo lineup. -

nearly a week after the robbery at a time when Patel was in pain and on medication. -

Should the trial court have suppressed Patel s 1dent1ﬁcatlon of Maldonado‘7

2. Rule 801(c) of the South Carohna Rules of Evidence defines hearsay an out-of- -
"court statement offered in evidence to prove the truth  of the matter asserted. At trial,
Maldonado was not permitted ask the police officer who took Maldonado’s statements
whether Maldonado’s statements were consistent without.divulging the contents of the .
statement or asklng the officer about the truth of the statements. Should the trial court =
~ have allowed this testimony as non-hearsay? o '

3. Rule 702 of the South Carolina Rules of Evidence imposes an affirmative and
meaningful gatekeeping duty on trial courts to exclude unreliable expert testimony and
- allows dog-tracking evidence to be offered through an expert only when the dog is of a
-breed with acute smell and has demonstrated rehablhty The trial court allowed

testimony from Officer Jonathan Moreno as an expert on canine tracking even though the |

State did not demonstrate that his canine was of a breed characterized by an acute power
of scent and had only. successfully tracked two‘ suspects. Should the trial court have .
excluded Officer Moreno’s expert testimony? ‘ '

STATEMENT OF THE CASE

On November 15, 2012, at a Court of General Sessions, the Grand Jurors.of York‘
County returned true - bills on - indictments against I.(airon( Brenton Maldonado'
(“Maldonado”) for Attempted Murder (Case No. 2012-GS-46- 3888) Attempted Armed h
: Robbery (Case No. 2012-GS-46-3890), and Criminal Consplracy (Case No. 2012 GS-46-
' 3889) all of whrch'were-alleged to have occurred on July 25, 2012. (R. pp. 160-165'
Indictments pp. 1-6). On March 18, 2013, Maldonado made an oral motion to suppress_
' 1dent1ﬁcat10n evidence. (R pp. 9 38; Tr. pp. 9- 60) On March 18, 2013, Maldonado S
motion was demed and he was put on trral before the Honorable John C. Hayes I and a.

jury in York County. (R. p. 40; Tr. p. 62). On March 20, 2013, after deliberation



| fellowing a three-day trial, the jury returned a verdict of guilty‘with respect te 'the
indictments for Attempted'Armed Robbery and Criminal Conspiracy anel nor guilty rNirh )
| - respect to the indictment for Attempted Murder. I(R. p.. 152; Tr. p. 300). .OrliMareh 20,;
2013, the trial court sentenced Maldonado to concurrent serltellees of rwenty yeers and
five years for attempted armed robbery and criminal conspiracy, respectively. (R p. 159;
Tr. p. 307).. On March l29, 2013, Maldonado filed and served notice of appeal. - (R. p-

179; Notice of Appeal p. 1).

FACTS

On July 25, 2012, Kadeem Sanders (“Sanders™) ahd another marl attempted to rob
Cherry Roaci Discorlnt‘ Feoci and Beverege'(the ‘;‘Store”)A and shot its‘ewner Vipul Patel
(“Patel™). (R. p. 9; Tr. p. 9.) Sanders confessed to the crime and pled guilty.‘ (R. p. 119;,
Tr. p. 190.) The State alleges that Malelonado was the o‘ther man, and charged him Wirh :
attempted armed robbery, attempted murder, and criminel conspiracy. (R Pp- 160;165;_
‘In‘dictme‘nts p. 1-6.) Maldonade denies involvement and pled not guﬂfy. (R. p.-9; Tr. p :
9) o "

Patel owns and frequently works -at the Store. (R. p. 11; Tr. p. 28.) Many .

| teenagers who live in the nearby n.eighborhood trequently shop at the Store. (R. p. 12;- B

Tr. p. 29.) Just‘before 11:00 PM on July 25, Patel prepered to close che Store for the :
| evenrng when two “yourig kids,” whom Patel believed to be teenag'ere, rushed mto the” "
Store. (R. p. 12; Tr. p.:2§.) dne of 'the teenagers——leter revealed to be Sandere;stayed
near the front cioor of the Store while the other—alleged to be Mal'donéciofapproached a
swinging deor that separated the area behind the counter frorn the restlofv .the Store and .

told Patel to “give [him] the money.” (R. p. 14; T. p. 31.) The teenager who approached .



the counter wore a hoodie, and his face was partially obstructed such that Patel teotiﬁed ,
that he could only see ‘falmoot most of his faee.” (R.p. 155 Tr. p 32)

Between ﬁve and seven seconds after the teenagersentered th‘e Store' Sanciers -
fired three shots' from a riﬂe he carried hitting Patel twice.’ (R p- 12, 117 Tr. p. 29, |
188.) Both teenagers then fled the Store on foot. (R.p.47; Tr. p. 101 ) Police arrived at
the Store shortly thereafter, and Ofﬁcer Larry Vandermolen pursued and aipprehended ‘
‘Sanders. (R. p. 47; Tr. p. 101.) Ofﬁcer Jonathan Moreno used a tracking canine to traick
the,teenagers"seent from the Store. (R. pp. 63-68; Tr pp- 121-126.) Ofﬁcer i\‘/Ioreno_’si
 tracking canine Molly located a rifle, a t-shirt, and a red bandana, but didnot loc,a.te'either’
suspect. (R p- 67 Tr. pp 125.)

Patel was seriously injured. (R. p. 83 Tr. p. 143. ) He was airhfted to Carolinas "
Medical Center in Charlotte North Carohna where he remained for several days (R. p.
83; Tr. p. 143.) Patel was ﬁrst able to speak with pohce on July 31 when Rock Hill
police officers .v151ted his home to take his staternent. (R. p. 27; Tr. p. 44.) At the time, .
Patel was in pain and taking high doses of pain medication. (R. pp. 27-2A8; Tr. -pp.. 44-45.) '
He was also scaredland stressed. ('R.' p- 29; T. p- 46.) Patel waé shoWn a photographic'

-lineup that day. (R.'p. 23; Tri p. 40.) Mald.onado’s photograph was inel_uded in the -
- lineup. (R. p. 166; Tr. Exh. 2.) Patel identified Moldonado as the teenager Who' stayed
near the counter door. (R. p. 23, 171' Tr. p. 40, Exh. 9) Patel told Officer AlTen Cantey
that he recognlzed Maldonado as a customer of the store. (R. p 34 Tr p. 51 ) No other
customer of the Store was 1ncluded in the hneup (R. p. 25; Tr. p. 42)

On August 3, 2012,ian article appeared in the Rock HiTl Herald that_identiﬁed

Maldonado as a suspect in the robbery and contained Maldonado’s photograph. (R. pp-



24-25; Tr. pp. 41-42.) Patel- viewed the article and Maldonado’s accompanying
photograph. (R. pp. 24-25; Tr. pp. 41-42.) One week later, on Aﬁgust 10, Patel was able
to go to the policev station to meet with pélice officers. (R. pp. 25-28; Tr. pp. 42-45.)
Patel described the teenager Whé stayed near ;[lle countef door, telling police ;;hat that the
- teenager was approxirhafely 5 feet 5 inches tall and worev‘ a da‘rk-colored hooded
sweatshirt and glasées. (R..p. 28; Tr; p- 45 ) Maldonadf)‘is 5 feet‘ 10 inches tall. R. p.
39; Tr; p: 61.») _ Still p}.lo'tosA from video surveillance of the Store show that the teenager
allegéd to be Maldonado was not weariﬁg glasses. (R.p. 30, p. 171;Tr. p. 47, Exh. 9.)
Maldonado and Sanders were eéch indicted for ‘attempted armed robbery,
attempted murder, and criminafc'onspiracy. (R. pp. 160-165, pp- 119-123; Iﬁdicfmeﬁts
pp. 1-6; Tr. pp. 190-94;) Maldonado and Sanders each gavé stétéments to pqlice. (R. pp.
120-123, p. 1.41; Tr. pp. 191-94, I215.)' Maldonado gave statefﬂehts on July 26 and
August 2, 2012. (R. p. 138; Tr. p. 212.) In each statement, Maldéhédo consistently told
officers that he had not been at the Storé on July 25, but rather ha‘d been .at Innsbrook
Comr.nons apartments §vit11 two friends na@éd Marcus and David. (R. pp. 140-141; Tr. p
214215) | |
Sanders, on the. other hand, gave seyéral conﬂicting ‘state‘ments to police. First,

immediately after he was 'caught, he told police that he knew nothing about the fobbery.

(R.p. 122; Tr. p. 193.) The second time Sanders spoke with police he apparenﬂy refused =

to cooperate, telling police officers that one officer “was a dog” and the other “was an
alieh,” so the interview was concluded. - R. p. 123; Tr. p.194.) The third time he spoke
with police agreed to a plea with prosecutors under which he would serve fourteen to

. seventeen years in prison—rather than the sixty years he was facing—in exchange for a -



guilty plea and his’ testimo‘nyagainst Maldonado. (R. p- ‘12,5; Tr. p. 196.) Afterwards; he ‘
spoke with the solicitor and told the solicitor that Sanders went to the Store u\fith the’
intention of “dlscussmg some problems” he had wrth Patel rather than to rob h1m and :
that he only shot Patel because he beheved he was reachmg for a gun (R. p 128 Tr p
199.) Sanders also wrote a letter to Maldonado in which he said, . . . they told me they -
was going to drop your [charges] if 1 gave rnyself up s0 I told them I made you go in.the
store and got you high and drunk on four locals [sic] and 'coke so you should be go'od.”

“(R.pp. 128, 134, 177; Tr. pp. 199, 205, Det Exh. 1.)

Maldonado was trred before a Jury March 18-20, 2013 (R. p 1; Tr. p. 1) The o

jury returned verdlcts of guilty on the indictments for attempted armed robbery and
criminal conspiracy. (R. p. 152 Tr. p 300) At trial, Maldonado sought to suppressz "
vPatel’s identification of hrm (R. p. 38 Tr p 60.) Maldonado ] motron to suppress »V "
Patel’s identification of him was denied. (R. pp. 39-40; Tr. pp.. 60-61.) AMaldonado also
sought to elicit testimony that he gave two .consistent statements to polioe in contrast to '
Sanders’ many contlicting 'statements. (RQ p. 141; Tr. p. 215.) ‘The State objeeted to "such
testimony as inadmissible hearsay, and the objection Was sustained. (R'. p- 143; Tr p.
217.) Maldonado also objected to the trial court’s certiﬁeation of Officer Moreno asa
canine-tracking expert,i and his' objection was overruled: (R'. p 58; Tr..p. 116.)
Maldonado seeks to cure these three errors in this appeal. - | |

- ARGUMENTS

Maldonado seeks a new trial as a result of an accumulation of errors. - First, -
Patel’s identification of Maldonado should have been suppressed because Patel made it -

after an unduly suggestive identification procedure and it is not otherwise reliable. Next,



Maldonado shonld have been perrnitted to elicit testimony that his two statements to
police were consistent with one another. Finally, the jury should not have heard expert ,
testimony from Officer Jonathan Moreno and his tracking canine Molly because the State
did not demonstrate that Molly is reliable before tendermg Othcer Moreno es an expert

I. THE TRIAL COURT ERRED BY ALLOWING ADMISSION OF PATEL’S -
OUT-OF-COURT IDENTIFICATION OF MALDONADO '

Patel’s identification of Maldonado is plagued by nnreliability._ Patel was asked- |
to identify the would-be robber of his Store Si,X days after he suffered grievous injuries
while he was stressed, scared, in pain, and hedvily medicated. (R. p. 27-28; Tr. pp. 44-
45.)) Afterwards, Patel’s unreliable identification continued to gain traetion as Patel wes' o
exposed to Méldonado’s photograph in the r'nediad.' Patel’s out-of—court ‘identiﬁc’étion,_
should heve been suppressed because his pre-identiﬁcation encounter with ‘police was
undul}r suggestive and,-eonsidering the totality of the circumstances, there are not

sufficient indicia of reliability in Patel’s identification of Maldonado. .Neil v.v' Biggers,

409 U.S. 188, 199-200 (1972).

A Patel’s identification of Maldonado whlle he was 1n|ured and on paln o
medication was lmpermlss1blv suggestive. . ‘ C

An out-of-court identification of the defendant violates due process and must be
suppressed when the identification proeedure used by police was unduly suggestive and
conducive to a substantial likelihood of misidentification.. State v. Liverman, 398 S.C.

130, 138, 727 S.E.2d 422, 425 (2012). “Reliability is the linchpin in determining the

“admissibility of identification testimony . .. .” Manson V. Brealhwaite, 432 U .S. 98, 114

(1977). 1t is critically 1mportant that suggestrve or unreliable 1dent1ﬁcat10n procedures

are suppressed; indeed, “[t]here is almost noth1ng more convincing [to a jury] than alive -



human being th tékes the stand, points a ﬁngen at the defendant, and says ‘Tha‘;’s fhe “
one!”” Watkins v. Sowders, 449 US 341, 352 (Brennan, J .,1dissenvting)'(1979).

The punpose of barring evidenne of unnecessarily suggestive confrontations is 'to
~deter police from using unreliable identification procedures. Neil, 409 U.'S.iat 199. To
that end, the South Carolina Court of Appeals has explained tnat identification evidenCe :
should be suppressed -When.doing SO would achieve police deterrence. State v. Tisdale,
338 S.C. 607, 612, 527' S.E.2d 389 (Ct. App. 2000). |

Here, Pétel was asked to identify tne perpetrator o'f the robbe.ry at a time when he -
likely would not have been permitted to testify in court be>cause ‘of his une'of 'pain '
medication. See, e.g., Ain.Jur.Zd Witnesses § 181 (2013) (“Persons infbxinated at tAh:e_
tirne they are offened as .Witnesses are excluded from tgstif)‘/ing.”).lﬂ | Patel Wasr heavily..
medicated and suffering from paiin, stress, and fear. (R. pp. 28-‘294; Tr. pp. 45-46.) Pnte'l, ‘
in his groggy state, selected the only pérson in the pho’tdgraphic lineup who looked
fanliliar to him: Maldonado, a cuétomer of the Store. (R. p. 28; Tr. p. 45.) No oiher :
customers of tne Store were included in the lineup. (R.‘p. 30; Tr. p. 47.) .-Appl}'fing the
Court of Appeal's’ féasnning in Tisdale, police should be deterred fro_rn obtaining
identification Iev'id'ence from witnesses who are undgr | the influence’ of intoxicating .
substances, incliudin‘g pain rnedication, such that they could nnot even C(')mnetentl\y téstify |
when tne identification is made. - Under the circumsténces, the photogr'aphin_ | linéup

presented to Patel was thus unduly suggestive.

' Indeed, the Supreme Court of New Jerséy-recently. appointed a special master to

undertake a thorough analysis of the reliability of eyewitness identifications and =~

concluded, among other things, that it was “undisputed” that alcohol intoxication can
promote false identifications.. State v. Henderson, 208 N.J. 208, 27 A.3d 872 (2011)
(citing Jennifer E.. Dysart et al., The Intoxicated Witness: Effects of Alcohol on
Identification Accuracy from Showups, 87 J. Applied Psychol. 170, 174 (2002))

7



Making things worse, Patel’s first identification of Maldonado was cemented
.when Maldonado’s-image was published in news articles linking Maldonado to the |
robbery of the Store. (R. pp- 24-25; Tr. pp.. 41-42.) Although medid identifications of an
accused do not constitute identiﬁcation procedures for analysis under Neil, A‘rhe South
Carolina Court of ‘Appeals recognized the possibility of a case “whereothe mrnd of a .
witness iS SO clouded by suggestions from nongovernment sources that a conviction"
'based principally on the ‘restimony of that witness violates due process.” Tisdale, 338
S.C. at 613, 527 S.E.2d at 392 (citations omitted). Studies have shown that once
witnesses idendfy an ‘innocent person from a mug shot, “a signiﬁcanr number” then .v
“reaffirm their false identification” ina late lineup—even if the actual rarget 1s present.
Henderson, 208 N.J. at 255 (citrng Gunter Koehnken ‘et al., Forensic Applicdiioﬁs of
Line-Up Research, in Psychological Issues in Eyewimess_1dentiﬁcation 205,:_ 208 -
(Sigfried L. Sporer et al. eds. 1996). Asa result, even if Patel uvas no longer tuking pain _' :
medication and groggy_ 1n subsequent interviews - or iden'tiﬁeations, the ‘tarnt of ~
unreliability lingered and all identrf'rcation evidence - followiné Patel’s initiai '
1dent1ﬁcatron of Maldonado is unrehable and should be suppressed State v. Ti raylor .
360 S.C. 74, 81, 600 S.E2d 523, 526 (2004) (a w1tnesss subsequent ‘in- court
videntiﬁcution is madmlssrble “if a suggestrve out-orjcourt 1denr1ﬁcatron procedure -
. created a very sub_.stantial likelihood of irreparable misidentrﬁcation.”). |

B. There were not sufficient independent indicia of rellabllltv in Patel’
’ identification of Maldonado.

An identification under .suggestive, circumstances can be rescued if there are
sufficient independent indicia that the identification was reliable. Neil, 409 U.S. at 199.

Patel’s identification of Maldonado was not, however, independently reliable. To



determine whether an out-of-court identification is nonexhglesé independently'reliable’ _
despite a suggestive identification process, courts look to: the witness’ opportuﬁity to
view the suspect at the time of the crime, the witness.’vdegrlee of attentibln,.the accuracy of
any prior description, the level of certainty demonstrated at the confrontation, and fhe.
time be;tween'the}c-rime and the confrontation. Neil, 409 US 199-200. Each of ‘t\he'seg.
factors weighs against ,the reliability of Patel’s identiﬁcation: o

e Witness’ opportunity to view the suspect at the time of the crime: Patel had only

five to seyen.seconds' to view the teenager who ap_broached tﬁe couﬁter, door. (R.
pp. 20-21.; Tr.‘ 37-38.-) In a dissent cited favorably Ey thé? South Carolina Supreme
~ Court, the Court of Appeals found that when a witness only viewed suspects for a ..
few seconds, this fact-or weighed against reliability. State v. Moor(z, 334 5.C. 411,

421, 513 S.E.2d 626, 631 (1999). Not only was Patel’s exposure toMaldonado

brief, but Maldonado’s face was partially obscured. (R. p. 15; Tr. p. 32.) This

factor thus weighs against the reliability of Patel’s identification of Maldonado. -

. Witness’ degree 6f attention: Patel testified that hé ldoked directly at the teéﬁager .
who he later ideﬁtiﬁed .as Mélddnado, but still photographs from surveillance
- video taken at the Store shéws that Patel was looking directiy at Sanders, not the | ,j‘ '
‘teenager whonapproachédlthAe counter. (R. p. 89; Tr. p. 149.) , Patel thus had 1
divided attention_fo'r the mere five to.seven secénds that the ‘Feenagers‘ V;Ieré" m thg |

Store, and this factor weighs against Patel’s reliability.A

o Accuracy of prior description: Patel’s prior descriptions of Maldonado were -
inaccurate. Patel described Maldonado as being about 5 feet 5 inches tall, when

in fact Maldonado is-5 feet 10 inches tall. (R.. pp. 28, 39; Tr. pp. 45, 61.) - Patel



told police that_Malclonado was wearing glasses and no bandana when in fact still
photos ftom the surveillance video show that the teenager near the counter was B
not wearmg glasses and was wearing a red bandana R. p. 30 Tr. pp. 47. ) Th1s

factor thus weighs agamst the reliability of Patel’s 1dent1ﬁcat10n

Level of certainty demonstrated at the confrontation: The record is not eleef
whether Patel indicated that .he was especially - certain or unsure of his
identification ol". Maldonade in . the photographic lineup,‘ but Patel’s medicated
state and pain cast doubt on his ability to col‘rectly identify the teenager near the |
counter deor. |

The time between the crime and the confrontation: Six days passed between the

crime and the confrontation. (R p. 27; Tr. p. 44.) Although there does not appear - ‘
to be'a br1ght-l1ne rule as to how much time is too much time between the cr1me’ '
and the confrontétion, South Carolina courts have found ‘that gaps ef one to two .
weeks are satisfactory. See, e.g., State v, Gaml)re’ll,‘ 274 SC 587; 266 S.E.2d 78
(1980) (two weeks): State v Johnson, 318'S.C. 372, 375, 458' S.E.2d 49, 50-51"' |
(Ct. App. 1995) (one week). -This factor thus ‘does not weigh agqinst ' the «- ‘
reliahility of Patel’s identification. |

Nearly every Neil factor weighs in Maldonado’s favor. Patel’s identification of

Maldonado is thus not.independently reliable, and Maldonado’s motion to suppress

should have been granted:. " Maldonado thus fespectfully requests that this matter be

remanded for a new trial.

MALDONADO SHOULD HAVE BEEN PERMITTED TO "ELICIT - . o

TESTIMONY THAT BOTH OF HIS STATEMENTS TO POLICE WERE o
CONSISTENT WITH ONE ANOTHER. '

10



Maldonadoiga\}e two consistent stétements to police. (R. pp 138, 144; Tr. pp. :
212, 218.) Sanders gave several statements to law enforcemeﬁt, none-of- Wthh was N
_consistent with any other stafefnent. (R. pp. 119-124; Tr pp- 190-95.) At‘ trial, after
Sanders implicated Maldonado, Maldonado éought to. askAOfﬁcer Allen‘Cantey to
confirm that Maldonado’s two statements were consistent with eacﬁ othéf, in contrast to
Sanders’ various fnconéiétent stéteménts; (R. p. 144; Tr. p. '218.') -The State obje:c£éd th'at‘
such testimqny was hearéay that was not subject to any excépﬁon, and the trial court -
| sustained the-objection; (R. p. 144; Tr. p. 218.) |

Maldonado’s questioﬁ did not, hoWever, elicit hearsay. Rule 801 "olf thé ‘Sc;u,th.
Carolina Rulés of Evidence defines hearsay as “a stétcrnent, ofﬁef than oﬁe made by the R
decléyant while testifying at the trial or hearing, offered 1n eVidAence‘to i)rove tfle t;uth Of
the matter assérted. Here, Maldonado asked: | |

Q:  Youtalked AtoiM'r. Maldonado a short time after [the robbery] did Ayou4 not? o

A: | talked to [Maldonado] a few days after his—I believe it wés the da-y. ,
after his arrest. ' : ,

Q: | August 2™ ‘or 319 -'
A: I beliévé it was. Yes, sir..
Q:  And sﬁbseque’nt of the news _hé’s maintained the same story"— .
R. p. 138;-Tr. p-212)) Maldonado then madé the folldwing profter:
Q:  Have [Maldonado?s] statementsA been consistent? -
A To 'thc best of my knowledge.
(R. p. 144; Tr. p. 218.) The. State objeclted on the grounds that thé question elicited |

hearsay and its objection was sustained. (R. p. 144; Tr. p. 218.)

11



Maldonado merely asked - Officer Cantey if Maldonado had consistently told
Officer Cantey the same information; he did not ask Ofﬁ(ier Cantey to disclose the
iriformation iiself. The question vdici not, therefore, ask Officer Céritey to testii‘y abou‘i
Maldonado’s statement tql prove the trlith of its contents. See, €.g, Bociiok Oititdoor' :

‘Media, Inc. v. Summey Qutdoor Advertising, Inc., 294 S.C. 169;'363 S.E.2d 390 1(1.987) :
(determining that testimony that a cbnversatioh tooi( place was not hearsay when it Was
not offered to prove the iruth of the statements made duririg the C(‘)nve-,rlsation)l.

At trial, the Staté relied on State v. T erry to argtié that Maldonad(i could not aék
Officer Cantey whether his statements had been consistent i«vit_h one 4an0ihver. V(R’. p. i142;
Tr. p 216.) In Terry, the Court evaluated the issue of whether a statemeiit against penaI. '
interest may be admitted by a non-testifying defendant pursuan‘i to Rule 8(i4(b)(3) of ther‘
South Carolina Rules of Evidence. 339 S.C. 352, 355, 529 S.E2d 274, 275 (2000). The |
Supreme Court held thiit Terry, who elected not to testify, could not thergafter aidmit,'the
self-serving statement he mad¢ to the polii:e. Id. at 356-57, 529 S.E.?d at 277. Thé :
rationale for this holding was that a defenciant may not claim “unavailability” as a‘. V\.litriess‘ .
by virtue'of exercising his Fifth Amendment priyilege ‘against self—incrimination. Id.
Terry is inapplicable‘; it stands only for the proposition that a criminal 'defeiidant is“rriot'” '~
“unavailable” when hé chooses not to testity i)uisuant to the Fifth Ameiidni_ent, and an' |
exculpatory statement may not 'bé admitted bi/ a hon-téstifyiiig dgfendant pursuant tvoith_ei,'
‘hearsay excéption for 'witnessevs' who zire unavailable. And most iniﬁortantly, Terry has
‘1o bearing when th¢ evidence sought to be adinitted is‘ not hears'a'y.» T eri’y thus doeé not "

preclude Maldonado’s introduction of non-hearsay evidence, and the trial court erred in

t
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refusing to allow Maldonado té ask Ofﬁcef Cantey if Maldonédé’s ‘Stelltérhents were

consistent with oné énother.

iII. THE TRIAL COURT ERRED WHEN IT ALLOWED THE STATE TO
TENDER OFFICER JONATHAN MORENO AS AN EXPERT 'ON
CANINE TRACKING. - .

Rule 702 éf the South .Cérolina Rules of EVidehce imposgs.an “affirmative and |
meaningful gatekeeping duty” Qﬁ trial courts: it must deteérmine that all'expert testimbny

lcénsists of knowledge that will assist. the trier of fact to understand evidence or to .

determine a fact iﬁ issué. Siate v. White, 382 S.C. 2.65; 270, 676 S.E.2d 684, 687 (2009). .

Sufﬁcient foundati_on for the admission of dog tracking evidence through ,eXpert» '~

testimony is est-al:)lished iif (1) the evidence shows the dég h_éndler satisﬁes thé

qualiﬁcétions of an expert under Rule 702; (2) the evidénce shows thét the dog is a breed
characterized by an acute power of sce'nt;. (3) the dog has been trained to follow'a trail .byA -
scent; (4) by experience the dog is found to be reliable; (5) the dog waé plaéed on the trail
where the suspect was known to have been within a reasonable time; and (6) the trail was
- not otherwise contaminated. /d. |
The State offéred 'Ofﬁcer Jonéthan Moreno as an expert in canine traqking. c

Before the staté offered Ofﬁcef Moreno as an expert, Officer Moréno teétiﬁed Qﬁ voir

dire that he began trainiﬁg as a canine handler in 2011, approximately a year before trial. :

(R. p. 57; Tr. p.~ 115.) On cross examination, he testified that his tracking'cavr.line' Molly -

had “run down” just two éuspects as of July 2012. (R. p. 5_8; Tr. p. 116.) The'Stafé did‘

not offer any other evidence of the qualifications of .Ofﬁ(-:er Moreno ér his dog Molly. |

The trial court allowed Moreno to testify as an expert over Maldonado’s objection. (R. p.

58; Tr. p. 116.).
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The ‘State’s tender—which .-only established that Officer Moreno had been a A'
canine:handler. for approximately a year and that rMoll'y had had two sucée'ss‘ful tracks—-
was insufficient to establisﬁ Officer Moreno as an expert under Rule 702. See, eg, 4

- White, 382 S.C. at’ 271, 676 S.E.2d .at 687 (finding that dog -tracking"evicviAence waé
reliable when the State demonstrated that the dog was a German Shepherd who had been |
tracking for more than 7 years and héd more than 750 tracks); State v. Childs, 299 S.C.. -
471, 476-77, 385 S.E.2d 839, 842-43 (1989) (finding no abuse of discretion when a trial |
court admitted doc tracking testimony from a sheriff who had “fun” bloodhounds fbr
eleven years and testihiény was offered about the dog’s power of discritﬁination between
human and ofher scenfs). Fér example, tﬁe State (iid not establish that Molly is a bfeed

characterized by an acute power of scent or offer any evidence as to Molly’s reliability

“other than her two.successful tracks. The trial court thus abused its discretion by .

allowing Officer Moreno to testify ébout Molly’s track;and the e{/id:enc;e she ldcated. .
State v. Jones, 343 S.‘.C. 562, 572, 541 S.E.2d 813, 818 (2001)(ﬁndi_ng error in the trial> -
court’s decision to admit unrélia.lble’expert evidence); State v. Council, 335 S.C. 1.,' 20,
515 S.E.2d 508, 518 (1999).

CONCLUSION

Errors accumulated in Maldohado’s trial. Firét, the State was perrhitted to puton
e\)idence'about Patel’s unreliable identiﬁcation of Maldonado. Next, Maldoﬁado was not
- permitted to set ﬁp a stark contrast to S;lnders’ wildfy inconsistenf statements-td law -
enforcement by shoWing that his stateme.nts were consistent. Finally, the trial cc‘)urt’,
accepted Officer Jonathan Moreno as an exbert even though the State did not prove the = -

reliability of his tracking dog Molly—who ultimately found the rifle that thé jury latér g
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determined was used in the armed robbery—as it is required’ to do. These érrérs are not
harmless. State v. «Mitchell, 286 .S.C. 572, 573, 336 S.‘E.2d‘ 150, 151 (“Error is only
* harmless when it could not reasonably have affected the résult of' the tfial.;’). Patel’s
identification of Maldonado, Maldonado’s consistent statements, and the e\}idénce found )
by Molly are crucial pi-eces of eizidence. Because the trial court incorrectly ruled on
several crﬁcial pieces of e\}idence, this matter should be remanded for é few trial. State v.

Davis, 371 S.C. 170, 182, 638 S.E.2d 57, 64 (2006).
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