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8 .
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BEFORE:
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TRANSCRIPT OF RECORD

NOVEMBER 14, 2013
GREENVILLE, SOUTH CAROLINA

THE HONORABLE C. VICTOR PYLE, JR.
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ATTORNEY FOR PLAINTIFF:
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TIMOTHY SULLIVAN, ESQUIRE
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OPENING STATEMENTS - MS. TESSITORE 25
1 THE COURT: All right. Swear the jury.
2 | MADAME CLERK: Would you please stand and raise your
3 rigﬂt.hand for the oath. The proper response is I will.
4  You shall well and truly try the case 2013-GS-23-4280, the
5 State versus Everette Martin Jenkins, indicted for
6 shoplifting and a true verdict rendered according to the law
7 and the evidence so help you God? I will?
8 THE JURY: I will.
-9 MADAME CLERK: Thank you. Please be seated.
10 THE COURT: All right. Brief opening statements,
'11 solicitor. - |
12 MS. TESSITORE: Yes, sir. 1It's still morning. Good
13 morning, ladies and gentiemen of the Jjury. My name is
14 Jennifer Tessitofe. And it's my privilege and duty to
15 represent the State of South Carolina and the County of
16 Greenville in this case here. today.
17 This case is as simple as simple can be. It's a one,
18 two, three, connect the dots. And as soon as you do that,
19 those dots will form a line that will point to the Defendant
20 in this case. |
21 You're-going to hear from probably three witnesses at
22 most in this case. And they're going to tell you what they
23 saw that day on March 17th of 2013 out at the Advance Auto
24 Store in Greenville County.
25 And if you just listen carefully to their testimony,
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OPENING STATEMENTS - MR. SULLIVAN o 26

listen carefully to what they tell you what ﬁhey saw, what
they heard, that’s”goingAto be the.evidence in this case.
We’re'noﬁ talking about a, you know, it's not CSI
Greenville. :We.doﬁ'tfhave fingerprints. We don't have aﬁy
of that kind of fanéy stuff. ,

It's going toc be probably the last case of the week. I

‘know you feel that you're just so lucky to be here and that

you were able to serve today in this terh éf court.

And basically YOubjust neéd to use your common sense
and your own life egberience in whatever you do and wherever
you've been in life. Youijust put those things together
and, like ilsaid, juSt simple one, two, three, connect the
dots. And at the end of this case I will ask you to find
this Deféndant, Everette Jenkins, guilty of the crime
charged, shoplifting. Thank you.

THE COURT: Mr. Sullivan.

MR. SULLIVAN: ,May it please the Court, Ms. Tessitore.
I'm Tim Sullivan, and T represent Mr. Jenkins. I'm going to
be brief. VThis case is simple.

‘The only thing is is 6nbe a mistake is made it puts
reasonable doubt or doubt in your mind. Certain mistakes
made somewhere in this case, how much is the case permeated
or affected by that mistake? And that's going to.bevfor you
to decide.

What you decide today - - and it's kind of the.myth,
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everybody says, well, you're seeking the truth You're not
seeking the tfuth. Sometimes the only person that'll know
that would be the defendant and a.victim of something.

Your duty is to see if the State can prove to you
beyond a reascnable doubt what they have alleged happened.
That's your duty. You may think it's true. You may think,
well, I think it happened, but I don't - - they missed
something. They didn't do something right. Your Jjob is to
find him guilty beyond a reasonable doubt froﬁ the evidence
that's presented, nothing that you think.

So it's technically not the truth. Maybe in most cases
it is, but not always. Sometimes a person will get off for
some reason, I think they did it, but they couldn’t prove
it.

So that's your burden today. There's not just some
absolute truth, but whether they could prove it or not. And
remember, once a mistake’s made, how far does that affect
the whole case? Thank you. |

THE COURT: All right. -Ladies and gentlemen, I'll give
you a short recess. ,I-have a matter I need to take up with
the jury who is — - which is now deliberating. So if you'll
go to your jury room. Thank you. I'll be back with you
shortly, I hope.

.(Whereupon, the jury exited the courtroom at 11:15 AM)

THE COURT: They've got a question I need to take up
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with this other jury.

(Whereupon court was in recess at 11:15 AM)

(Whereupon court resgmed at 11:26 AM)

THE COURT; All right. Bring this other jury, please.

MS. TESSITORE: Your Honor, did you want to”go aﬁead
and address the pfior convictions jusf for jurisdiction?

THE COUR*: Sure. Hold them up just a minute. All
right. Let's go‘ahead and do that.

MS. TESSITORE: Your Honor, the Sfate’has the prior
convictions, a shoplifting conviction, Octobér of 2012 here
in Green&ille County. And thén there are also prior
convictions frém the State of North Carolina, a larceny
conviction in - — December 1lst éf '89. There’s a férgery
conviction from 8/31/1990. And there are others, but for
jurisdictional pﬁrposes, I think we just need two priofs.

THE COURT: All right. And you intend to use those for

impeachment purposes?

MS. TESSITORE: These as well as chers, Your Honor.

MR. SULLIVAN: Thére are probably more - - -

THE COURT: Excuse me? |

MR. SULLIVAN: There are probably more - - -

THE COURT: For enhancement? J

MR. SULLIVAN:. o - for impegchment. That's enough
for enhancement, but there's more if he takes the stand.

THE COURT: All right.
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MR. SULLIVAN:

THE COURT: Oka
MR. SULLIVAN:

our conference.

Hefs aware of that.

V.

— - — his record.

THE COURT: All right. Okay.

MS. TESSITORE:

a Court exhibit or .

29

He's got a copy of

I gave him that in

Do you want to go ahead and make those

THE COURT: Do you need to make them, I mean, do you

contest the fact that - - -

MR. SULLIVAN:

I've explained that

THE COURT: All right.

MR. SULLIVAN:

I think the Court has jurisdiction.

He said he - - -

THE COURT: All right.L Go ahead and mark them for the

record.

MR. SULLIVAN:

MS. TESSITORE: Yes, sir.

MR. SULLIVAN:

Okay.

Thank you.

He had told me he had three prior

shoplifting's and two - - I‘said that these are property

offences, not necessarily shoplifting.

I explained to him

the larcenies, forged checks, anything that involved

property, not personal injury, but - - -

THE COURT: Certainly.

MS. TESSITORE:

Okay.

Your Honor,

we will submit for
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SERBANDO GARCIA - DIRECT EXAMINATION BY MS. TESSITORE 30

purposes of the record all of -his prior property convictions

from South Carolina and North Carolina.

THE COURT: Okay:

(Wheréupoﬁ Court's exhibit 1 was marked)

THE COURT: All right. Bring the jury in.

MS. TESSITORE: Thank you, Your Honor.

{(Whereupon tﬁe jury entéred the courtfoom at 11:30 AM)
THE COURT: All‘right. Solicitor, you may proceed.

MS. TESSITORE: Thank you, Your Honor. The State calls

Serbando Garcia. .

MADAME CLERK: Mr. Garcia, please come forward.

Serbando Garcia, being

duly sworn testifies as follows:

MADAME CLERK: Thank you. Please be seated. Please

state your name for the record.

MR. GARCIA: Serbando Garcia.

Direct Examination by Ms. Tessitore:

Q.

- ol T ) :D 10

Mr. Garcia, can you tell the jufy - - how old are you?
Nineteen. -

And where do you work?

Advance Auto Parts;

How loné have you worked there?

Today, a year and a month.

Okay. And when you first started working there, in

what capacity did you work? What was your position?



SERBANDO GARCIA - DIRECT EXAMINATION BY MS. TESSITORE | 31
1 A Just retail sales.
2 Q. And as a retail salesman -~ - you said this was the
3 Advance Auto Parts. Is that - - what's the address there?
4 A. 3507 West Blue Ridge Drive.
5 Q. And is that in Greénville County?
6 A. Yes, ma'am.
7 Q. Okay. And what is your position there now?
8 A. Assistant manager.
9 Q. So when were you promoted?
10 A. Three months ago.
11 Q. Okay. Just tell the.jury firsf when - - since this
12 case arosé back in March,'fhat was when you were - - before
13 you were assistant manaéer?
14 A. (Affirmative nod).
15 Q. Okay. And tell the jury what your duties were in your
. 16 first poéition. |
17 A, My duties were just to be a sélespefson ahdAstock up
18 merchandise and do inVentory.
19 Q. Okay. And when yéu sa? do inventory, what does that
20 mean?
21 A. When the truck arrives with a;l the merchandiée, I have
22  to account for what has arfived and what hasn't and see what
23 we have out on the sales floor. |
24 Q. And how many hours a week-would you typicall? work

25

there around that time?
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SERBANDO GARCIA - DIRECT EXAMINATION BY MS. TESSITORE 32

A. At that time it was thirty-five, thirty-two.

Q. ‘Thirty-two hoqrs? Thirty-five hours?

A. Thirty-two to thirty-five max.

Q. Okay.’ Aﬂd what'else - - now did you graduate from high
school? |

A. Yes, ma'ém.

Q What high school did you graduate from?

A. Greenville Senior High.

Q. ~ And what did you do after you graduated?

A Went for one yeér of Greenville Tech and I enlisted

myself in the Marine Corps. And right now I'm just waiting
for them to process my paperwork so I can actually do my

thirteen weeks of boot camp.

Q. Bet yop're really looking forward to that, huh?

A. Yes, ﬁa’am.

Q. So in addition to‘working at Advance Auto Parts you're
also - - do you do anything for the Marine Corps now?

A.I Right now it's just physica; training, PT, tfying~to

understand what I'need to have to be a:Marine, not just
present myself and show up and one day become one. I have
to bring my paperwork, be §hysically fit and that’s pretty
much about it.

Q. Okay. Solﬁetween that and your job at Advance Auto
Parts, that\keeps you'pretty busy?

A, Yes, ma'amn.
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0. All right. Now, taking you back to March 17th of 2013,
were you working that Sunday afternoon?

A. Yes, ma'am.

Q. And how many other employees were working there that
day, that afternoon? N

A. At that time it was three employees.

o) Okay. |

A. Four employees.

Q What were your hours that Sunday just so we can get
some boundaries?

A. Normally I'm closing. So it was between the hours of
one to nine;

Q. Okay. So you close at nine EM on Sundays?

A. Um-hum (affirmative).

Q. All right. And this was March 17th. So what was the,
if you recall, just geperally, what kind of day was it
weather-wise?

A, Sunny day. Just sunny. It wasn't really hot, it was
around mid 60s.

Q. Okay. And now when you were working that day what kind
of work were you doing? Were you on the floor? Were you in

the back? What were you doing that afternocn?

A. At that moment I was assisting ‘customers and I was
gathering the parts that he needed for his - - for doing his
services.
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SERi}ANDO GARCIA - DIRECT EXAMINATION BY MS. TESSITORE 34
1 Q. Okay. So do yoﬁ'have a little bit of automotive
2 background, I'mrgueésing?
3 A. Yes; ma’'am.
4 Q. Okay. When - - just to give the jury a little bit of
5 an idea of where this Advance Auto Parts is, just generally
6 describe what is in that area. What part of Greenville is
7 it and what's in the area as far as major stores that they
8 might be‘famiiiar with?
9 A. It's West Blue Ridge and it intersects Whitehorse Road.
10 It's near a Wal-mart, McDonald's. 1It's right across the
11 street from a McDonald's.
12 Q. Okay. lAnd would you say that that Sunday afternoon - -
13 what was the traffic like as far as cuétomef traffic?
14 A. It was mildly heavy. There was more people than
15 salespersons. So we had about' two or three person for - -
16 per salesﬁan.
17 Q. Okay. And in that - - during that afternoén around
18 four PM or so what did - - did you notice anyfhing unusﬁai?
19 A. Once I was helping my'cﬁstomer, I went to go get his
20 air filter, which was located where tﬁe gentleman was. And
21 once I always go to a customer and ask them if they need
22 help or looking for ahything or assistance to find the
23 éorrecf thing.
24 I asked him and he told me that, no, he said - - he
25_ didn't move or look at me or anything. - And I found that
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kind of odd. And I got my part and proceeded.
Q. I'm sorry. Let me back you up just a second. You said

you were helping a customer so you went to go get an air

filter?
A. Um-hum (affirmative).
Q. Okay. And then there was a gentleman. Can you

describe what drew your attention to that gentleman?

A. Other than wearing a really heavy jacket on a sunny
day, he didn't move or, you know, be like excuse me, sorry.
The part that I was getting was literally right behind him.
And he was halfway between the walkway, which is really
wide. So I tried to kind of reach around behind him to get
the part that I needed.

Q. Okay. Did he say anything to you?

A. No. When I asked him if he needed any help, he's like
- - didn't acknowledge me.

Q. Okay. Did you méke eye contact with him?

A. I saw him. I saw his face. I looked at him and he

just stood straight. - And I walked around him to get the

part and proceeded to go back to the customer. And he
didn't move from the spot.

Q. And describe just generally what did you observe as far
as like the color of fhe coat and what type of coat it was.
A. Like I said, it was a heavy, like winter kind of

jacket, long-sleeved, black in color, wearing light blue
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1 pants. That's pretty much -about it.
2 Q. ‘Okay. Did he - - is that the first time you noticed
3 him?
4 A. Yes, ma'amn.
5 ‘Q. -~Okay. And did he - - at any point did you observe him
6 shopping or talking to any of the ‘other employees that were
7 on the floor? |
8 A. He was just minding his own, he was looking around.
9 When I first encountered him -he was just at the end of - -
10 at the end of the hallway looking at oil. And once I walked
11 back to my counter, I looked around to see how many more
12 people we had in the store, and I noticed he wasn't at the
13 same spot. He had moved down to the end of the last aisle,
14 which was the same walkway where the exit is.
15 And I noticed him glancing at me two or three times.
16 And I just tried to pretend like I was noticing the customer
17 over here, but at the same time look at him - - looking at.
18 him in my peripheral &ision.
19 Q. Okay. And did you.ever - when you first saw him
20 where were his hands? Was he holding anything? Couldvyou
21 see his hands?
22 A. His hands were in his pockets. He just stood straight
.23 up, didn't move much. Once ; - -
24 0. Was he with anyoneé
25 A. He was by himself. . ‘
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1 Q. Okay. And at any time did you see him coming in or
2 ‘going out with anybody else?
3 A. No, ma'am.
4 Q. Okay. And do you - — how long did you watch him for
5 approximately while you were helping the other customers?
6 A. About five minutes.
7 Q. During thaf time how would you describe as far as the
8 lighting in the store there?
9 A. Excellent lighting.
10 Q. Okay. No problem seeing -the inventory that you have?
11 A. No.
12 Q. All right. And did - - while you were watching him
13 what happened?
14 A. I had to have my attention towards the customer that I
15 was priorly helping, too. I had to gather all of the stuff
16 that he needed.
17 At one moment I walked to the back and grabbed some
18 parts and came back to the front counter. And that's when I
19 saw him move further down near the exit. But at the same
20 time he kept on - - he'had an item in his hand, just looking
21 at it, but at the same time looking at me. And every time I
22 Ilooked away and looked back a little bit, he would like see
23 that I saw him and just put it down.
24 Q. And did you susbect anything at that point?
25 A, At that point I suspectéd something. I let my manager
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know. And I-told my managef to just keep an eye out to see
if anything else ié — - anything unusual is going on. And
he said, okay. He's 1like, what's going on? I was like, I
just see that one of the gentlemen is just staring at us.
Q. Okay. And at that point did you - - what did you do

with the other customer?

A. I was proceeding to the last item that we were going to

get. He didn't know what the name of it was. So he said it

looks like some sort of odd shaped item. ‘And I said, 'you

38

15

got the vehicle outside? He said, yeah. We went outside to

see what he needed.
And -once I‘slipped outside - - he was already outside

walking across the = - it's a restaurant on the 'side of the

building, it’s called Daytona. And I noticed he didn't have

a vehicle, he was just walking across the parking lot — - -
Q. Now are you talking about the customer or are you

talking about the gentleman that you observed?

.A. ~ The gentleman that I observed.
Q.  Okay.
A. And he was walking across the Daytona Bar .and Grill.:

And I noticed he.didn't have a vehicle stationed at our
store. So he was just walking. He had a toolbox in his
left hand that I noticed.

When I finished with my cﬁstoméf, rang him out and

everything, I asked my manager if he’d sold a toolbox. He
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1 told me no. And since one of my duties is to check
2 inventory, I proceeded to do that. lAnd we haven't received
3 any of them, we haven't sold none in days or weeks, and we
4 didn't have one where it was supposed to be located at.
5 Q. Okay. Is that a fairly - - how long would that process
6 take just to check as far as whether there was. something
7  missing?
8 A. Fifteen to thirty seconds.
9 Q. °~ Okay. And what - - howvdo you do that?
10 A. A bar code number or a part number is located where the
11 item is suppésed to be at.
12 Q. And did_yoﬁ know where that particular item was that
13 you saw him holding?
14 A. Yes, ma'am.
.15 Q. Okay; So did you go to that areé?
16 A. I went to the area, got the part number, and noticed it
17 wasn't there. So I loéked it up on the computer to see if
18 we have sold it, and we hadn't sold none. So that's what
19 raised my suspicion that, you know, this gentleman walked
20 out with an item without ﬁurchasing it.
21 Q. Okay. Now,jyou keep talking about this gentleman. Do
22 you see him in the courtroom today?
23 A. Yes, ma'am.
24 Q. All right. And where is he?
25 A. Sitting beside the other lawyer.
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1 Q. Okay. And what is he wearing? |
2 A. A white collared shirt.
3 Q.. Okay. Let the reéérd reflect that the witness
4 identified the Defendant, Mr. Jenkins. Now, tell the jury
5 what you did - - well} first of all, do you have any loss
6 prevention employees that work in.your store there?
7 A. We do. | |
8 Q. Okay. Were there ‘any working that day?‘ 
9 A. No, ma'am. |
10 Q. And so at that point what did you do once you saw him
11 walking out with - - and pull up'the toolset?
12 A. Like I said, I went back into the store and looked up
13 the part number to see if we have sold one at the moment,
14 which we haven't. And i went to go to the location where it
15 was supposed to be at, and it wasn't there. I asked my
16 manager and my coworker if they sold it} and they said no.
17 Q. And so what didAyou do?
18 A. I asked my manager when I had lunch, he told me itvwas
19 five minutes ago. So what I had done.is just got in my
20 vehicle - - clocked out, got in my vehicle to see where thié
21 gentleman was going.
22 Q. Okay. When He was walking away from yoﬁr store when
23 you saw him, describe how he produced the item that you saw.
24 A. Can you repeat the question?
25

Q. When you saw him walking out where did.he - - where did
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he produce the toolset from?

A.
Q.

A.

halfway through their parking lot and he just had the

Just - - he had it in his hand once I saw him.
Okay.

He was already across the restaurant beside us. He was

toolset in his hand.

Q.

Okay. Now, did you see him come out of the door at

Advance Auto Parts while you were working with that

customer?

A. Um-hum (affirmative).

Q. Did he have it in his hand then?

A. No, ma'am.

Q. Okay. And so as far as punching out and heading out,
what did you do at that point?

A.’ At the moment I thought I wasn't going to find him, but
once I pulled out of our store's driveway and into the main
road, I saw him walking in between the Subway and between

Walgreens. And I saw the same guy, same toolbox. And

that's when I pulled up to the red light and called the
vpolice.

Q. Were you alone?

A. I was alone.

Q. Okay. And. how was the lighting outside?

A, It was a sunny day.

0. Okay. And did - - what kind of pace was he walking at?
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| 1 A.  Just a césual paée.',He wasn't speed walking, wasn't |
2 running or anything.
3 'Q. Okay. Did he know that you had seen him with the
4 toolbox ouﬁ.of his jacket? |
5 A I don't think he noticed that I saw him.
6 Q. | Okay. Did you make any gestures, Qr'sbunds or any kind
7 of motions that would alert him to you following him while
8 you were in your vehicle as he was walking?
9 A. Nothiﬁg at all.
10 Q; Okay. What_did he do - - which direction did he walk-?
11 And just tell the jury éeﬁerally - - qut‘generally, and
12 then I'm going to show you.a photo and then you can describe
13 a little bit more in detail. So just generally tell the
14 ‘jury what direction did he travel and,where did you see him
15 go. » '
16 A. Well,‘when he walked out of our store hé:turned right
17  and that's.where the restaurant, Daytona, right beside there
18 is a car wash and a Subway and a Walgreens. And that’s the
19 end of West Blue Ridge and the corner of Whitehorse Road.
20 Sb he proceeded to walk down Whitehorse Road ..
21 Q. Okay. And what did you do?
22 A. At that moment, that's when I called the police. And I
23 didn't honk at him; I just went straightfgrward and parked
24. at a church in front of a church and I gave my information
25

to the police station. And they told me - - -
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1 Q' Were you doing -that on the phone?
2 A. Um-hum (affirmative).
3 Q Okay.
4 A That‘s when they told me they were going td send
5 someone out. I just stayedvthefe to keep an eye on him. He
6 crossed theustreet from one side to the other and proceeded
7 to go to a Li’l Cricket where he pulled out the toolbox and
8 showed it to somebody. And this person just raised their
9 hands. So I assume that he was trying to like sell it or
10 give it away or something.
11 The person just walked into the store to the gas
12 . station and he proceeded to walk over the bridge. I started
13 to lose sight of him. So I pulled out of the.church and
14 went straigﬁ;forward again and parked at another location
15 just to keep an e?e on him. |
16 That;s when I saw the two police cars pull - - coming
17  from opposite directions. And they turned on their lights
18 and pulled over beside him. And I just did a - - got in the
19 median, went around and came and.parked.
20 Q. QOkay. So you maintained visual contact? You could see
21 him all the way until the time that the police arrived?
22 A. Yes, ma'am.
23 - ' Q. Okay. And what did you see the policé do when you got
24 there? |
25 A. They got>— - -
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1 Q. When they gét there. Sorry.
2 A. Well, obviously, they had their lights on. The
3 gentleman stopped and he —‘; he let go of the toolbox and

.4 put it on the ground. And that's when the police proceeded
5 to question him and arrested him. And I just parkéd. And I
6 was going to get out of my vehicle, but the officer told me
7 Just to wait right there.
8 Q. Okay. Was that a good stopping point as far as getting
9 out and talking with the bfficers?

10 A. Um~-hum (affirmatiye). |

11 Q. Okay. Was it - - did you remain in that position or in
12 that location to then talk to the police or did you go

13 somewhere else?

14 A. AWe proceeded - - to get’oﬁt of traffic, we went to a

15 1.i’l Cricket, "back to the Li’l Cricket and we parked in

16 their parking lot.

17 ‘Q. Okay. And that's the same Li’l Cricket where you saw
18 him approaching a man outside?

19 A. Yes, ma'am.

20 Q. Okay.. Did he seem to know that man at that Li’l

21 Cricket?

22 A. Not that I know of..

23 Q. Okéy; Just one minute.

24 (Pause)'

25 Q. Okay. I'm going to go ahead and ask you to look at
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1 this.
2 (Whereupqn State's exﬁibit 1 was marked for
3 identification)
4 Q. I'm going to show you State's exhibit number 1. And
5 it's kind of cumbersome, but bear with me. And if you'd
6 just take a look at that. What is that?
7 A. It'g an aerial view of the location where I worked at
8 and where the location of the man that got apprehended.
9 Q. Okay. Ana have you had an Qccésion to look at thét
10 before trial today?
11 A. Um-hum (affi?mative).
12 Q. bkay. Would that help you in just explaining to the
13 jury where you were when you first started and where you all
14 ended up?
15 A. Yes, ma'am.
16 Q. Okay.
17 MS. TESSITORE: At this time the State would move that
18 this be entered into evidence.
19 THE COURT: Any objection?
20 MR. SULLIVAN: ‘No. objection.
21 THE COURT: Without objection.
22 (Whereupon State's exﬁibit 1 was admitted into
23 evidence)
24 MS. TESSITORE: ' Okay.
25 Q. All right. As we get the easel in here, tell me, did
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1 you - - whgn you were there at the intersection with the
2 poiice and they%Wérehtalking With.him, did you remain in
3 . your vehicle? |
4 A.. I steppéd opt,of my vehicle.' Ana I was going to'walk
5  towards them, but the.officer told me to wait beside my
6 vehicle. |
7 Q.' Okay.
8. A. " So I jﬁst‘stopd,outside my vehicle.
9 Q;, Okay.  AndAwhen you saw him was he wearing the same
10 "clothing that you had seen him minuteé beforef

n A.‘ 'Umfhuﬁ”(affirmative).‘4Séme ciotﬁing,.same shoes, same
12 shirt, same - - ;
13 Q. Anything‘change?
14 A. Nothing at all.
15 Q. | Okay. i‘jUSt'néed~ydu"£o go ahead and step down. And
16 if you could( jﬁst stay,rightAtheré maybe, éﬁd just speak
17 loud enough-sé’the court feporter can'hear'ybu. And just
18 idéﬁtify for the jury‘Qhere the building is, the Advance
19 Auto Pérts'stbre. ' ‘
20 A.- AThe store lpcafion is right heré.
21 Q. Okay;‘ And just ﬁame»the lérgerAbUSinesses there.
22 A. Advance Auto Pérts, Daytbna Bar and Grill, Subway, I
23 mean, car wash/ Subway, Walgreehs, the church that I parked
24 at, Li’l Cricket, and:thé location where they apprehended

25

the man.
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1 Q. Okay. And so approximately how far are we talking
2 about between the Advance Auto Parts eﬁd where the police
3 intercepted him?
4 A A guarter to half a mile.
5 Q. . Okay.
6 A brrso.
7 Q "All right. ‘And what I'm going to do is just get a
| 8 marker and haye you just mark - .- if you could, just put an
9 X where the store is ahd.then an X Where they apprehendea
10 him.
11 A 4(Whereupon the witness marked on the-exhibit)
12 Q. Okay. And then where the Li’l'Cfickep is;‘ )
13 A (Whereupon the witness marked on the exhibit)
14 Q Okay. And ifvyou eould, just show the jury just kind
15 of using your finger thetpath:that_he took on this map from
16 point A to point B to boint C, roughly.
17 A. | He'was walking in front of the Daytona Bar and Grill.
18 And - - - . |
19 Q. ;Cen you speak up just a little bit.
20 . A. He walked. in ffontAof Daytona Bar~end’Grill and
21‘ proceeded to walk across to the Subwéy/and the car wash.
22 When I got’in‘my vehiele'l pplled out and went
23 straightforward end I.eaw,him walking behind Walgreens. I
24 had to wait aﬁ the light, but I still maintained visual
25 contact. .
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1 And he walked around the building and back onto the
2 sidewalk. That's when I called the police, proceeded to gb
3 forward. And I went down Whitehorse Road an&‘pulled into
4 this church right hefe, went straight, pulled in and
5 stationed right there at this location.
6 Q. Why don't you go ahead and just put your initials right
7 there where you were waiting. |
8 A. (Whereupon the witness marked on the exhibif)
9 Q. Okay. Let's see. Can you put your initials - - your
10 full initials.
11 A. (Whereupon the witness marked on the exhibit)
12 Q. Okay. So you were right there. And theﬁ while you
13 were there describe for the jury his path.
14 A. He just followed along the sidewalk. And at:that'
15 moment he - - I was already done talking to the police. So
16 he was around this location.
17 He decided to cross the road aﬁdyhe literally walked .
18 right in front of ﬁe and went on the other side of the roéd,
19 opposite direction. He went straight:down and crossed this
20 road into the Li’l Cricket where he showed the toolbox to
21 another person. |
22 0. Okay.
23 A. Once the person said no, he continued to walk along the
24 sidewalk across the bridge. And that's when I started to
25

- - I was going to lose visual contact. So I pulled out and
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went straight down and stationed myself a little bit further

down the map. But once I got there the police were coming

the opposite direction. .

Q. ‘Okay. 1Is there an entry and exit off of Whitehorse
Road right here?

A. Um-hum (affirmative).

Q. Okay. So these are - - -

A. It's a U-turn down this way and an on-ramp coming up
this way.
Q. Okay. Very good. And at any point in time did he

become aware of you watching him or calling the police or
anything like that?

A. Nothing at all.

Q. Okay. If you could, just resume the witness stand.
A. Okay.
Q. Thank you. Okay. And when the officers had you go

back to the Li’l Cricket there was a parking lot there where

you could all pull in. And what happened there?

A; That's when they took my information and proceeded to

write the report, I guess.
Q. Okay. Did they show you any items that - - -
A. They took - - -

Q. - — - they had found?

A. He took a lot more items than I at first had saw in his

hand. He had abcut five or six items, seven items.
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1 Q. Okay. And were you able to.get the items that they
2 produced - - did they show them to you there at the Li’l
3 Cricket?
4 A. Well, I saw ‘them at first when'they arrested him and he
5 put the suifcase down, I mean, the toolcase down. That's
6 when I saw the first item. And I noticed him having more
7  and more items coming out of his pocket.
8 Q. Okay. And did you at that point.— - how long did you
9 spend at the Li’l Cricket? I
10 A. We were there about ten minutes,'five minutes.
11 0. Okay. Then where did you go from there?
12 A. Back to the store so we could see what the value of the
13 items were.
14 Q. OkayJ And did ybu provide a value for each of those
15 items and a list? |
16 A. Yes, ma'am.
17 Q. Okay. |
18 MS. TESSITORE: One moment, please;
19 (Whereupon State's exhibit 2 was marked for
20 identification)
21 Q. Okay. I'm going to show you State's exhibit number 2.
22 If you could take a look at that. Do you recognize that?
23 A. Yes, ma'am.
24 Q. What is that?
25

A. It was a release form that I had to sign so the officer
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{ ) 1 could give the items back to me or to the store. »

2 Q. Okay. If.you could, just lean a little bit more into

3 the microphone because I think you're a little bit soft-
4  spoken. BAnd were you able to determine whether those items
5 came from your store?

6 A. They all had our store brand.

7 Q. Okay. And could you tell the jury what those items

8 were?

9 A A toolbox. It was a 73 piece socket set, the first one

10 that I saw. After that they had a ratchet, a socket set,

11 . another socket set and a ratchet and bolt set. ,
‘ 12 Q. Okay. And deoes your signature appear on that form?
<:> 13 A. Yes, ma’am.
14 Q. State's exhibit number 2? And once you signed that

15 what happened'to that property?

16 A. It came back to me, technically back to the store.
17 Q. Okay. And what was - - approximately what was the
18 value of these items altogether?

19 A. ‘About a hundred and forty dollars worth.

20 Q. Okay. Is this a fair and accurate, number 2, is that a
21 fair'and accurate copy of the document that you signed for
22 the records purposes?

23 A. Yes, ma'am.’

24 Q. All right.

N 25 MS. TESSITORE: At this time the State would move
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State's exhibit number 2 into evidence.
THE COURT: Any objection?
MR. SULLIVAN: ©No objecticn, Judge.
MS. TESSITORE: Okay.
(Whereﬁpon State's exhibit 2 was admitted into
evidence) )
(whereupon State's exhibits 3 and 4 were marked for
identificatioﬁ)
Q. Okay. Now I'm showing you State's exhibit‘number 3.

If you could take.a look at'that.' And what does that show?

A. The items.or pictures of the items that he had in his
possession.
Q.  Okay. Did - - are those the actual items or the - -

that are in that photograph?
A. No, they're not the actual items.
Q. Okay. But you were able to locate those items in order

to at least have a - - -

A, Photocopy of them?

Q. A record of the items?
A. Um—hum_(affirmative).
Q. Okay.

A. Yes, ma'am.

Q. And are they packaged in the same way that they would

‘have been packaged back in March?

A. Yes, ma'am.
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1 Q. Okay. If you could just take a look at that and - - -
2 MS. TESSITORE: Well, at this point the State would

3 move State's exhibit number 3 into evidence. |

4 THE COURT: Any objection?

5 MR. SULLIVAN: Judge, if they're ﬁot the actual items
6 they took off the Defendant, and they picked them out of the
7 store, I would object to that. They’re not the real items.
8 THE COURT: He's identified them, I think, as the same,
9 has he not? |

10 MS. TESSITORE: T believe he has, four Honor. He

11 indicﬁted that they were - - -

12 THE COURT: Overruled. Go ahead.

13 MR. SULLIVAN: Thank you, Your Honor.

14 MSA. TESSITORE: Okay.

15 (Whereupon State's exhibit 3 was admitted into.

16 evidence)

17 Q. And I'm showing you State's exhibit number 4. And take
18 a look.at that. And what is that?

19 A. That'slthe 73vpiece socket set.
20 Q. Okay. When you say the 73 piece socket set, is that
21 - - -
22 A. The item thét I saw him with first when he walked:
23 across the bar that he had in his hand.

24 Q. Okay. And approximately, if you could, just show the
25

dimensions to the jury just about how big it is before you
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show the piéture. Just téll‘them kind of - - -

A. About.yay big.

Q0. So a little bit bigéef‘than a lunch-box?

A. Much more bigger than a lunch—bog.

Q. Okay. ‘All right. And is that a fair and accurate

depiction of what that item looked like as far as the

54

packaging, and the size and the specific item as far as the

modél, and the make and all that?
A. Yes, ma'am.
Q. - Okay.

MS. TESSITORE; At this time the State would move
State’s number 4 into evidence.

THE COURT: Any. objection?

MR. SULLIVAN: No, Your Honof, in lieu of your prior
ruling..

THE COURT: ALl right.

(Whereupon State'S'exﬁibit 4 was admifted into
evidence) |

Q. Now, Mr. Garcia, once you identified these items and

31

they were returned to you did you have any other involvement

in this case?

A. No, ma'am.

Q Okay. ﬁéhyou;have video surveillance in your store?
A.~ Yes, ma'am, wé do. |

Q. Did - - was it working that‘day?
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(ﬂ\ 1 A. At the moment, no, because we were having an update to
2 the counter system.
3 .Q. Okay. So you weren'é able to retrieve any video
4 evidence of this?
5 A No, ma'am.
6 Q. Okay. Was there any question in your mind of the
7 individual that you saw in the store and followed until the
8 police got there is the same individual who had stolen those
9 items?
10 A. It is the same individual.
11 Q. Okay. And is he the same individual - - and you

12 identified the Defendant ‘as that individual today?
<:> 13 A. . Yes, ma'am.

14

Is there any question in your mind?

Q
15 A. ‘No, ma'am.
Q

16 Okay.
17 ., MS. TESSITORE: Just one moment.
18 (Pause)

19 Q. All right. I'm just going to show you a few more

20 pictures and then we'll move along.

21 (Whereupon State's exhibits 5 - 11.were marked for
22 identification)

23 Q. Okay. I'm going‘to show you what's been marked as

24 State's exhibits 5 through 11 and ask you just to take a

N 25 look at those one by one. And you can just flip them over
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1~ as you go through themi

2 (Pause)

3 0. Okay. - Have you looked at all oflthose?

4 A. Yes, ma'ém._‘

5 Q. . And are those fair and accurate depictions of the way
6 that the store appeared on the outsidg and on the inside on
7 that déy iﬁ queStién bn March 17th?7

8 A. ' Yes, ma'am.

9 Q. Okay.

10 Mé, TESSiTORE{ The State would move these to be

11 admitted.into evidence, State's exhibits - - -

12 THE COURT: Any objection to these photbgraphs?

13 MS. TESSITORE: - - - 5 through 11.

14 MR. SULLIVAN: ‘Nénve, Your Honor.

15 THE COURT: Without objection.

16 MS. TESSITORE: Okay.

17 (Whereupon State's exhibits 5’— 11 were admitted into
18 evidence)

19 Q. If you could; just briefiy describe what number 5
20 shows. |
21 A. It;s a front pibture of our store.
22 0. Okay. And there's no gquestion that it's Advance Auto
23 Parts, right? | | | -
24 A. Yes, ma'am.

25

Q. Okay. And State's exhibit number 62



34

)
N

SERBANDO GARCIA - DIRECT EXAMINATION BY MS. TESSITORE 57
1 A. That would be the point of view where I would be at my
2 register looking towards the - - kind of the front entrance.
3 0. Okay. And maybe the easiest thing is if I put them up
4 on thét. Okay. 'That way the jury can see them all while
5 you're going through themi If you could just step down
6 briefly. Okay. Can you see that okay, Mr. Garcia?

7 A. Yes, ma'am.

8 Q. Okay. Can you just point out for the jury - - and if

9 this laser pointer would help you, just press this little

10 button with the red dot and you can use that to point. And
11 if you want to step.back here just a little pit so that the

12 jury can see.

13 ‘A. dkay.

14 Q. And just use that pointer to‘just_show the jury what

15 you were talking about. |

16 A. This doesn't work.

17 0. You've got to aim and point.

18 A. This is the computer that I use - - -

19 THE COURT: Can yoﬁ speak up a little louder, please,

20 sir. |

21 A. This is the computer that I use. And this would be the

22 point of view where I would be looking at towards this door.

23 Q. Okay. And when you — - would you have been able to see

24 him from where you were right there?

25 A. Yes, ma'am. |
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1 Q. Okay. And where was he when you first saw him?
2 ,A. ‘Down around this area right here.
3 Q. Okay: All right.'.I*m going to change to - - that's
4 State'é exhibit number 6. And number 5 is just the - - what
5 part of the store is that?
6 A. That's the entrance, the front viéw of £he store.
7 Q. Okay. That's State's number 5. And I'm going to show
8 you State’s number 7. Tell the jury what that shows.
.9 A. 'This is the location where the géntleman was standing
10 at when I first encountered him.
11 Q. Okay. And is that from - - what éerspective, the back
12 of the storé looking ~ - f
13 A. That would be from the side looking towards the front
14 view.
15 Q. Okay. State's exhibit number 8,;what'does that show?
16 A. The same pictﬁre, but the front &iew looking towards
17 the back of the building.
18 Q. Okay. And when you wént to get the filter - - are we
19 able to sée that area - - — '
20 A. Yes, ma'am.
21 Q. - - - whére the Defendant was standing?
22 A, He was standing right at this location.
23 Q. Okay. And where did you go, around him?
24 A. Went right back here.
25 Q. Towards the back, bkay. And State's exhibit nﬁmber 9,

35
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1 which aisle is that?
2 A. That’s the tool aisle that we carry our stuff.
3 Q. Okay. And so that's where those ifems are usually
4 held?
5 A. Yes, ma'am.
6 Q. For sale there?
7 A. Yes, ma'am.
8 Q. dkay. And is there a similar case that - - where that
9 case would-have been taken from?
10 A. The case location is right here in that empty‘spot
11 area,-’ | |
12 Q. ‘Okay. So that's where the bigger items - - -
13 A. That's the bigger case that he took. The other items
14 - - two of them are right here in this area. One is in this
15 area and the last ones are down here in the very, very end.
16 Q. Okay. So all thé items that were taken came from this
17 aisle?
18 A. Yes, ma'am.
19 Q. And State's exhibit number 107?
20 A. It's the same alsle, but the other pcint of view
21 towérds the registers.
22 Q. And then State’s number 11, what does that show?
23 A. The entrance of our store, also the exit.
24 Q. So there's only one way in and one way out for
25 customers?
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A. Yes, ma'am.

Q. Okay. And‘that faces out to which road?

A. West Blue Ridge.

Q; Okay. Very good. Okay. Just have a seat, blease.
Thank you. Now — — okay. So you had no other involvement

afﬁer retrieving the items and restocking those?

A.

Q.

A.

0.

No, ma'am.

Okay. Just give me one moment.

.(Pause)

Had you ever seen this Defendant in the store before?
No, ma'am.

Okay. Please answer any questions that Mr. Sullivan

may have. Thank you.

A

THE COURT: Mr. Sullivan.

MR. SULLIVAN: Just a couple.

Cross Examination by Mr. Sullivan:

O

Okay. This is your store?

Yes, sir.

This is the front door?

Yes, sir.

Okay. He went out the door?

Yes, sir.

And then you conferred with yoﬁr manager?
Yes, sir.

And then you went back and checked some stock?

60

37
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1 A, Yes, sir.

2 Q. So you didn't have him under observation the whole

3 time?
-4 A. ﬁo, not the whole time, but he didn't walk far. So

5 there's - - -

6 Q. How do you know where he walked out here if you were in
7 here? When you pulled out where did you first see him?

8 Tell me on here. This is the - - -

9 A. When I first walked out to help the customer, I was
10 right - - - |

11 Q. When you came out to find him? You talked to - your

12 boss.

13 A. Uh-huh (affirmative).

14 Q. Let me check, have we sold anything? Then did you go
15 look for him?

16 A. Yeah.

17 Q. Okay. You came out. Whefe was he?

18 A. Moved down further to that building. He was right

19 there.
20 Q. Right at fhe corner. You could see him when you walked
21 out?

22 A. Yes, sir.

23 Q. Then where did he go — - you were in your truck then?
24 A. Yes, sir. |

25 Q. So you weren't watching him while you got in your

SERBANDO GARCIA - CROSS EXAMINATION BY MR. SULLIVAN 61
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1 truck?

2 A. My truck is in the same area. So .you can kind of see
3 where he was going.

4 Q. Your truck pulled in this @ay?

5 A. My truck is pulled to pull .out. -

6 Q. You were baéked in?

7 A, Yes, sir.
-8 Q. So you were getting in on the other side looking

9 through the window? |

10 A. Yes, sir.

11 Q. . Then where did he go?

12 A. Proceeded to walk in front of Subway, which is that

13 building.

14 Q. Car wash?

15 A. >The car wash is the one behind ié.‘ Go back one. That
16  one's the car waéh. |
17 Q. And this is Waigreens?

18 A. Yes, sir.

19 . Q. ‘He went in here?

20° A. . Yes, sir.

21 Q. Okay. And then he went here. How did you see him for
22 éll that time? Where were you?

23 A: I was at the light to - - .

24 Q. Here? |

25 A. Yes, sir.
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A.

Q.
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A
Q
A
Q.
A
Q

He was back - - you couldn't see him this whole time.
.You saw somebody go here and come out here, correct?

. The same person came out.

You assumed it was the same person, correct?

The same jacket, the same - - -

Aﬁd then you wéﬁt‘— - when he started this way, you
aﬁd-parked down hefe by the church?

Yes, sir.

And then you watched him come down and tﬁey stopped
person on the bridge?

Yes, sir.

And usually you have a video in the store?

Yes, sir.

We have no video today, do we?

No, not at the moment.

63

Okay. When the policeman stopped him did they turn on

their blue lights? Did anybody ever turn on their blue

lights?

“A.

Q.

Yes, sir.

So the policeman blue-lighted the guy like they wanted

him to stop, correct?

A.

Q.

Yes, sir.

Okay. One more question. The officer had you do a

statement. Do you recognize that?

A.

Yes, sir, I do.
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1 Q. What's tﬁe déte on it?
2 A. 3/17/13.
3 Q. And this.is your narrative of ghe evenﬁs?
4 A. Yes, sir. |
5 Q. Okay. This is your name?
6 A. Yes, sir.
7 Q. Where does it say you work?
8 A. On the paper it says thaﬁ I work at AutoZone, 3507 West
9 Blue Ridge Drive.‘. |
10 Q. So you have on here-thaf you work at AutoZone and this
11 is Advance Auto Parts?
12 A. A common mistake.
13 Q. We have a big picture of it. Thé jury saw it. It's up
14 here. ’Advance Auto, and you put AutoZone?
15 A. I did not write ‘the statement, therofficer did.
16 Q. Did you reéd it and say that's.wfong, office;?
17 A, I read the information, but I overlooked that one item.
18 Q. So you didn't notice the mistake?
19 A. No, sir.
20 Q. But you admit this was a mistake made?
21 A. Just the AutoZoné and Advance Auto Parts mix-up.
22 Q. Okay. Thank you, Mr. Garcia.
23 A. Yes, sir.
24 (Pause)
25 THE COURT: All right. Anything further?
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1 MR. SULLIVAN: Oh, I thought I excused him.

2 THE COURT: No, I meaﬁ, - - oh, you through?

3 VMR. SULLIVAN: Yes, sir. I said - - -

4 THE COURT: All right. Any redirect?

5 MR. SULLIVAN: - - - he may be excused. I'm sorry,
6 Your Honor, I was walking away.

7 MS. TESSITORE: No redirect, Your Honor. Thank you.
8 MR. SULLIVAN: I apologize.

9 THE €9URT: You may step down.

10 MR. SULLIVAN: I thought I made myself clear, thank
11 you, Mr. Garcia, I'm through, but I'll be more specific.
12 THE COURT: All right. Solicitor.

13 MS. TESSITORE: Your Honor, the State calls Deputy
14  White. o |

15 Johﬁ White, being duly
16 sworn testified as follows:

17 MADAME CLERK: Thank you. Please be seated.: Please
18 state your name for the recérd.A |

19 MR. WHITE: Deputy John White.
20 Direct Examination by Ms. Tessitoré:
21 Q.  Deputy White, how long have yéu been working with the
22 Greenville County Sheriff's Office?
23 A. Approximately six years.
24 Q. And in what capacity?

25

A. Patrol officer.-

65



JOHN WHITE - DIRECT EXAMINATION BY MS. TESSITORE 66

1 Q. And whatAdO‘you‘do as a patrol officer?

2 A. We answer 911 calls and prevent, deter crime.

3 Q. Okay. And 911 calls of any nature?

4 A. If ﬁhéy call, wevgo. .

5 Q.. Okay. And did you have the occasion to respond in that
6 capacity back on March 17th of 2013; this year, out to the
7 Advance Auto Parté? |

8 A. I did.

9 Q. Okay. Could you tell the jury just generally what the
10 nature of the call‘was and what you were looking for as a
11 result of that call?

12 A. I received a call‘about a shoplifting thaf just

13 occurred. The dispatch advised:that there was a black male
14 weéring a black jacket and blue jeans carrying a toolbox

15 walking down'Whitehorse Road and he was actively being

16 followed by the complainant.

17 Q. When you said complainant, that's - - -

18 A Mr. Garcia.

19 Q. Okay.. And what time of day was this approximately?'
20 A About 4:30.

21 Q All right. And how is the lighting at 4:30 in the

22 middle of March? |

23 A. It's véry'bright.

24 Q. So what did you observe when you got out fhere?

25

A. When I got on-scene I observed the Defendant walking

43
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across the 124 overpass on Whitehorse Road. He was walking

southbound on the northbound side.

Q.. Okay. And what did you obse;ve about him?

A. He had a black jacket, blue jeans.and he was carrying a
foolbox.

Q. Is that'a - — as far as his clething?

A. It was the exact description that the dispatch gave for

the person we were looking for.

Q. Okay. And what did you do at that point?

A. I made a u-turn, I met the Defendant at the very end of
the overpass. I activated my emergency. equipment because I
was in six lanes'of traffic and there's a merge ramp right
there, so traffic that was céming-up around the corner could
not see me. And another deputy was behind me with his blue

lights activated as well.

Q. Okay. So you were the first officer on the scene right
there?

A. Yes, ma'am.

Q. And when you say yoﬁr emérgency equipment, just tell
the jury — - what does that mean?

A. The overheéd lights, blue lights and hazards.

Q. Okay. Did you - - what did you do when you - - after

you had activated your emergency lights?
A. - I exited my vehicle and approached the Defendant and

told him I needed to speak with him for a few minutes.
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1 Q. Okay. Without getting into the conversation,'could you
2 tell the jury what he did in response to your presence at
3 that point?

4 A. ‘He stopped. and placed the toolbox down by his feet.

5 Q. Okay; Did —(— what did you do after - - well, let me
6 just back up one sécond. Did another‘officer arrive?

7 A. Yes, Deputy Ford.

8 Q. All right. And where was Mr. Garcia at the time that
9  you approached the Defendant?

10 A, I didn't know where he was. I wasn't focused on him, I
11 was focused on the Defeﬁdant at the time.

12 Q. Okay. And what ~ - did you conduct any other kind of
13 pat-down or anything like that at that timé and that

14 location? |

15 A. At that time? No.

16 Q. Okay. Aﬁd why didn't you do it at that time?

17 A. Because at that time it wasn't pésitivé‘that this was
18 the subject that we were working — - looking for. I wanted
19 to get further information before I started placing my hands
20 on him.

21 Q. Okay. And did he identify himseifé

22 ' A. He never gave me ﬁis‘name.

23 Q. Okay. Did you place him into your patrol car?

24 A. After I interviewed him, yes, ma'am.

25 0.

Okay. And, again, without getting into the hearsay,
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1  just as a iesult of talking with him did you place him into
2  your patrol car?

3 A. I eventually placed him‘in handcuffs and put him in the
4 patrol car, yes.
5 0. All right. And then where did you take him from there?
6 A. We went from the overpass about a hundred yards up to
7 the Li’l Cricket, which is at the intersection of Whitehorse
8 and Page.
9 Q. Okay. Did Mf. Garcia - - when you were f‘f at any
10 point in time from the first point when you saw the
11 Defendant and saw Mr. Garcia, was he able to identify the
12 Defendant?
13 A. Prior to me placing the handcuffs on him, Mr. Garcia
14 showed up on the scene. We confirmed with him that this was
15 the subject that he was following.
16 Q. Okay. |
17 A. After he confirmed that this was the subject, put the
18 handcuffs on him and then moved him to a safe location.
19 Q. All right. And so the safe location was the Li’l
20 Cricket?
21 A. Yes, ma'am.
22 0. And when you got to the Li’l Cricket what did you do
23 there?
24 A. I talked to Mr. Garcia, he confirmed that this was the
25 subject that‘he saw leaving.the'store carrying what he
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believed to be the stolen merchandise.
Q.- Okay.l And what .did you do after - ; based on that?
A. That was when Deputy Horne arrived; It was almost
shift change. I briefed'Deputy Horne what was going on.
Deputy Horne took over the investigation there.

Q. Okay. Were yoﬁ able to - - did you search the

— .

Defendant before Deputy Horne arrived?

A. We searched him back on the bridge prior to putting him
in our car. It's a policy that we check them for weapons
and - - -

Q. . Okay. And did you find any other items?

A. Yes, ma'am. There was numerous tools that were found
in his jacket pockets.

Q. Okay.> I'm going to show you State's exhibit 2 and ask
you to just take a look at thét. Are those the items that
you observed?

A. Yes, ma'am.

Q. Okay. And they're listed out. Were there - - I'm
going to show you State's exhibit number 3 and 4 and just
ask you to - - see if you recognize those particular models.
Do those appear to be the - - -

A. They appear to be the same.

Q. Okay. And did you have any other involvement after - -
you said this was shift change?

A, Yeah. On Sundays we get off at 6:45.
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1 Q. Okay. So when a shift change occurs and you're in the
2 middie of a call, is that why; I mean, - - -
3 A. So we don't get held over doing reports and being at
4 the detention placing prisoners in. |
5 Q. Okay.
6 A. We have a swing shift that comes in and starts taking
.7 those calls for us.
8 Q. So that's when Deputy Horne came in. And what was his
9 shift, if you know?

10 A. He works Echo Platoon; He works two to two;

11 Q. Okay. So he was going to be working until two in the
12 mqrning?,

13 A. Yes, ma'am.

14 Q. Okay.

15 A. I was getting off in an hour or so.

16 Q. All right. And was the direction of travel of the

17 Defendant when you first observed him, was he heading

18 towards or away from the area where the Advance Auto Parts
19 was?

20 A, Away. He was heading southbound.

21 Q. Okay. Did the Defendant have any éhopping bags with
22 him?

23 A. -'No, ma'am.

24 Q. Did he héve any receipts with him?

25 A. No, ma'am.
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1 Q. ’Was he - - was there anyone else'with him or around him
2 when you observed him? g
3 A. No, ma'am, he was by himself.

4 Q. Okay. ‘And did you have aﬁy other involvement after - -

5 well, from the Li’l Cricket, did you transport the Defendant

6- or what happened from the Li’l Cricket back to Advance Auto

7 Parts?

8 A. ﬁHe was in the back of my car, we went back to the

9 incident location. I transported him from the Li’l Cricket
10 back to Advance Auto and sat with him'while Deputy Horne
11 went in and did his paperwork.

12 Q. Okay. And then after he finishedvthe paperwork what

13 did you do?

14 A. I turned him over to Deputy Horne and tﬁat was the end
15 of my involvement.

16 Q. Okay. All right. Please answer ény guestions that Mr.
17 Sullivan may have.

18 THE COURT: Mr. Sullivan.

19 MR. SULLIVAN: Just a couple.

20 Cross Examination by Mr. Sullivan:

21 Q. You didn't make a written report of your own?

22 A. I did not.

23 Q. Okay. So all the written report is by Officer Horne?
24 A. Yes, sir.

25 Q. Now, let me ask you this, when you activate, and I'm
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1 being educated here, when you activate the blue light,
2 doesn't it activate the in-car video?
3 A. It does.
4 Q. Do you have a copy of that with you today so we can
5 see? Wouldn't it have a picture of him with you stopping
6 him?
7 A. I don't have it.
8 Q.  You've never loocked at the video? The car would have
9 had video inAit?
10 A. 'The car does have video.
11 Q. And it would activate it automatically and the blﬁe
12 lights come on?
13 A. Yes, sir.
14 Q. And you don't have that with you?
15 A. No, sir.

16 MR. SULLIVAN: Nothing further, Your Honor.

17 THE COURT: Thank you. You can step down.
18 MS. TESSITORE: We'd ask that this witness be excused.
19 THE COURT: Any objection? |
20 MR. SULLIVAN: No objections, Your Honor.
21 MS. TESSITORE: The State would call Deputy Horne.
22 Jonathan Horne, being
23 duly sworn testified as follows: .
24 MADAME CLERK: Thank you. Please be seated. Please
25 state your name for the reéord.
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1 DEPUTY HORNE: Deputy Jonathan Horne.

2 Direct Examination by Ms. Tessitore:

3 0. Deputy Horne, how long have you worked for the-

4 Sheriff's Office?

5 A. Almost five years.

6 0. And what's your position there?

7 A. Deputy in uniform patrol.

8 Q.  So just like Deputy White?

9 A. Yes,'ma'am;

10 Q. All right. And did you respond also to a 911 call from
11 Mr. Garcia?

12 A. Yes, ma'am, I did.
13 0. And cén you tell the jury on that day, March 17th, what
14 you did in response to that call? |
15 A. I was leaviné another call. And so Deputy White
16 wouldn’t be held over for the upcoming shift change, I
17 responded and met'them at the‘Li’l‘Cridket, him and Deputy
18 Ford, located at Whitehorse and Paée Drive.
19 0. Okay. So you met them at Li’l Cricket?
20 A Yes, ma'am.
21 Q. All right. And when you got there, who was there?
22 A ‘When I got there Deputy White was there, the befendant
23 was 1in the back of Deputy White’s patrol car. Deputy Ford

24 was on-scene and the employee, Mr. Garcia, was also there in

25 his vehicle in the parking lot.
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1 Q. All right. Did you - - what did you do when you got

2 there?

3 A. I spoke to Deputy Whité. He briefed me thus far on

4 what they had learned in that short time of'getting out the
5 Defendant and bringing him back to the Li’l Cricket. And

6 then I - - from that point on, I took over the

7 investigation.

8 Q. Okay. When you say took over the investigation, does

9 that in;lude coilecting the items thgt were recovered by

10 Deputy White?

11 A. Yes, ma'gm. He placed them, if I recall correctly, I
12 believe on the trunk or hood of the patrol car. And those
13 were idgntifiedey Mr. Gércia as being the items from his
14 store.

15 Q. Okay. And did you.prepare a list of tﬂose items?

16 A. Yes, ma'am, I did.

17 Q. And I'm going to show you Stafe's exhibit number 2. If
18  you can just identify that.

19 ° A. Yes, ma'am. That's my handwriting and the form that I
20 completed.

21 Q. Okay. Just briefly tell the jury why you fill;out that
22 .form and if that does accurately reflect the one that you

23 filled out that day.

24 A. This form is called a property and:évidence form. And
25 whenever we turn property back over to an owner, or in this
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i case, an employeé of the séore, to prdtect the chain of )
2 evidence, we complete and list the property that we take off
3 maybe a defendant or someone else. And then we list the
4 property on here. |
5 And then we»have<the owner of the property or a store
6 employee sign that they’re receiving the property back. And
7. it just shows - - so there's no question about property that
8 we take and give back to someone.
9 Q.  Okay. And does that have your handwriting on it?
10 A Yes, ma'ém, it does. |
11 Q. So”did you feel that form outé
12 A I did. And Mr. Garcia signed under box twenty here
13 saying that he is receiving the property back.
14 Q. Okay. So you pérsonally returnedvthat'property back to
15 Advance Auto Parts? | |
16 A. Yes, I did.
17 0. Okay. Did - - what did you do other than the property
18 report?
19 A. After I did the propérty report Deputy White
20 transported the Defendant back to Advancé Auto Parts. And I
21 also went back there. I went inside with Mr. Garcia. We
22 got a price list of tﬂe‘itéms. ‘And then I also completed a
23 written statement about the - - wha;'he saw take place and
24 his actions. |
25 Q. Okay. So you did prepare the - - let me just show you
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the statemént that Mr. Sullivan had showed to Mr. Garcia.

Is that his statement tﬁat Mr. Garcia made?

A. It is, yes, ma'am.

Q. Okay. And as far as why you take a statement like that
on the scene, tell the jdry why you do that.

A. The reason we take a statement like this, it will give
us our probable cause. And it helps us put down on paper
exactly what was seen to make sure we meet the elements of a
crime.

Q. And did you personally talk with Mr.1Garcia about the

events?

A. Yes, ma'am, I did.

Q. Okay. Whose handwriting is that statement in?
A. That's my handwriting.

Q. So you wrote it out for him?

A Yes, ma'am.

Q. All right. And that's based on - —'where do you get
that informatioﬁ from?

A. As he was talking to me telling me what happened, I was
writing the information out.

0. Okay. And Mr. Sullivan brought attention to the fact

that it says that he works at AutoZone - - -

A. Yes, ma'am.
Q. - - - . as just part of the introductory information and

in the body of it saying I'm an employee at AutoZone. Was
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1 that your writing that in there?
2 A. Yes,rthat was my error. I incorrectly wrote down
3 AutoZone instead of Advance Auto Parts.
4 0. So we can assume that you shop at AutoZone and nof’
5  Advance Auto Parts. |
6 A. (Affirmative nod).
7 0. All right. So that was your mistake?
8 A. Yes, ma'am.
9 Q. But there's no question in your mind that you were at
10 ° Advance Auto Parts?
11 A.  'No, ma'am, there's not.
»12 Q. .Okay. And that information that Mr. Garcia related to
13 you,'that was the basis for you seeking the warrant in this
14 case? -
15 A. Yes, ma'am.
16 Q. Did - - so Mr. Garcia was able to identify the
17 Defendant, is that correct?
18 A. Yes, ma'am.
19 Q. / He was able to identify the items that were taken from
20 Mr. Jenkins' jacket and his - - - |
21 A. That's correct.
22 Q. ; — - hands?
23 A. Yes, ma'am..
24 Q. Okay. And based on that did ybu.also indicate in the
25

warrant that it was the AutoZone instead of Advance Auto

78
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Parts - - -

A.

Q.

Yes, ma'am, that was my érror. I did.

79

Okay. This business that the Defendant was in, Advance

Auto Parts, 1s that in Greenville County?

A.

Q.

Yes, ma'am, it is.

And did you have any other involvement after - - well,

sorry. After you got the statement and everything that you

needed as far as collecting the evidence and documenting

themn,

v

A.

and returning them, what did you do at that point?

From that point I took custody of the Defendant from

Deputy White.

Q.

A.

Okay.

And I then transported him to the detention center

where a judge issued a warrant for shoplifting.

Q.

A.

And did you have any other further involvement?

No, ma'am. After turning him over to detention, that

concluded my involvement.

Q.

Okay.

And did you - - when you were out at the

incident location did‘you.talk with any other employees

there?

A.

I spoke with Mr. Garcia's - - I believe it was the

manager on duty at the time.

Q.

Okay.

Did you try to obtain any video surveillance

that there might be?

A,

I did.

And he told me at the time it was not
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1 functioning.
2 Q. Qkay. So you did try?
3 A. Yes, ma;am. (
4 Q. 'AndAdid aﬁy other employee seem to have any kind of
5 information to pass on to you regarding this incident?
6 A. No, ma'am.
7 Q. Okay.A:All right.  Please answer any questions that Mr.
8 Sullivan may have.
9 THE COURT: All right. Mr. Sullivan.
10 MR. SULLIVAN: Just a couple. .
11 Cross. Examination by Mr. Sullivan:
12 0. Deputy. Horne, - - -
13 A. Yes, sir. 7
14 Q. - — - when you appfoached the scene did you activate
15 your blue lights?
16 A. No, sir, because they were already at the Li’l Cricket,
17 and I did not turn my blue lights on.
18 Q. And in fairness to you, on the statement you did make
19 the mistake in saying AutoZone?
20 A. Yes, sir, that was my mistake.
21 Q. And then in the warrant that was served on him that day
22 it says AutoZone?
23 A. » Yes, sir, thgt was my mispake.
24 Q. And in fairness to you, though, yéur incident report
25 says Advance Auto?
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1 A. Ygs, sir.
2 Q. There's some éonfusiqn here, right?
3 A, Okay. .
4 Q.  Okay.
5‘ MR. SULLIVAN: Nothing further, Your Honor.
6 THE COURT: .Thank you. You can step down.
7 MS. TESSiTORE: Your Honor, we'd ask that this witness
8 be excused.
9 THE COURT: 'Any objection?
10 MR. SULLIVAN: No objections, Your Honor.
11 THE COURT: Thank you, .sir. You're excused.
12 MS. TESSITORE: Your Honor, the State rests.
13 THE COURT: All right. Take the jury out, please.
14 (Whereupon thé jury exiﬁed the éourtroom at 12:36 PM)
15 THE COURT: All right. Any motions, Mr. Sullivan?
16 MR. SULLIVAN: Judge, 1'd move, due to the confusion
17 whether it’s AutoZone or Advance Auto and the fact that the
18 video, 'which would have been the best évidence, was not
19 working in the store, and the officer did not attempt to
20 look at it or obtain it and bring to court the auto - - the
21 video from the car, which comes on automatically when it
22 activates, which he admits it does, thét this charge be
23 dismissed because of the confusion and the lack of evidence.
24 The best evidence has not been presented.
25 THE COURT: I'd have to deny that motion.
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MR. SULLIVAN: Thank you, Your Honor .
THE COURT: All right. Now, will you have some
' testimony? i
MR. SULLIVAN: That's up to - - you may want to
question - - the only witness I'd have would be potentially

Mr. Jenkins.

THE COURT: All right. Mary, put him under oath.

MADAME CLERK: Please stand up and raise your right

59

hand. Do you promise to tell the truth, the whole truth and

“nothing but the truth so help you God?

MR. JENKINS: Yes, ma'am.

MADAME CLERK: Thank you.

THE COURT: fou can sit down now, Mr. Jenkins. Mr.
Jenkins, we've reached a point in your trial where you need
to make a decision as to whether or not you, yourself, will
take the stand and testify. Do yoﬁ understand that?

- MR. JENKINS: Yes, sir.

THE COURT: Okay. Now, I want to tell you that you
don't havé'to take the stand and testify, that's because
it's your constitutional right. You have no burden in this
case. You don't have to testify or produce aﬁy evidence.
The reason for that is that the burden is on thé State to
prove you gullty beyond a reasonable doubt. Do you
understand that right?

MR. JENKINS: Yes, sir.
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THE COURT: And if you don't take the stand and
testify, I would so advise the jury that that's your right
and the burden wouid be on the State to>prove you guilty.
Okay? You uﬁderstand that?

MR{ JENKIﬁS:~ (Affirmative nod}.

THE COURT: Sir?

MR. JENKINS: Yes, sir.

THE COURT: Now, with that understanding I’1ll tell you
that you have a perfect(right fo take the stand and tell the
jury your side of.the story. Okay?

MR. JENKINS: Yes, sir.

THE COURT: Sir? You understand that?

‘MR. JENKINS: I understand that, yes, sir.

THE COURT: If you take the stand and testify, then you
beéome like any other witness in é case subject to cross
examination by the State, okay. You understand that?

MR. JENKINS: Yes, sir.

THE COURT: Whétever criminal record that's subject to
the rule for impeachment purposes can be used against you.
You understand that?

MR. JENKINS: Yes, sir.

THE éOURT: Now, with that understanding have you made
‘a decision as to whether or not you, yourself, will take the
stand and testify? \

(Whereupon Mr. Jenkins was conferring with his
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attorney)

THE COURT: All right. Sir, have you made a decision?

MR. JENKINS: Yes, sir.

THE COURT: And what is. that decision?

MR. JENKINS: Not to testify.

THE COURT: You will not testify?

MR.‘JENKINS: No, sirﬁ

THE COURT: All right. Are you under the influence bf
any alcohol, drug or any other subgtance right at this
moment?

MR. JENKINS: No, sir.

THE COURT: You're sober, you know what you'ré doing
and you've made the decision not to testify, is that
correct? |

MR. JENKINS: Yes, sir. Based upon t;lking'to my

attorney, yes, sir.

THE COURT: All right. Now, he hasn't put any pressure

on you not to testify, has he?

MR. JENKINS: No, sir.

THE COURT: In other words, this is your decision,
right?

MR. JENKINS: 'He Jjust said it would be.in my best
interest not to testify, sir.

THE COURT: Okay. All right. And you're satisfied

with that advice?

61
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MR. JENKINS: Yes, sir.

THE COURT: Okay. All right. And I will inform the
jufy and because you present no testimony, then your lawyer
will have the last argument in this case. You understand
that?

MR. JENKINS: Yes, sir.

THE COURT: Okay. All right.

'MR; SULLIVAN: Judge, just for the record, I explained
to him that they could use his record against him. Right
now the jury knows nothingAabout his record, that the record
mentioned is only in front of you. So right now he's clean
as a sheet and that if he di& testify he had to do something
to combat what they said, - ; -

THE COURT: Okay.

MR. SULLIVAN: - - - and they could bring his record
out at that point. And if ﬁe didn't testify, I would get
the last argument. And if he didn't, you would tell them
they could not use it againsf him. ©Now, he wants to write
some thoughts down for my final argument. So I would ask
for about a five minute break.

THE ¢OURT: Well, I've got some ﬁore to do with this
other jury deliberating.ll |

MR. SULLIVAN: Okay.

' THE COURT: It's going to take a while to do that. So
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MR. SULLIVAN: Okay.

THE COURT: . - - - we're going tQ Suspend for lunch as
far as you're concerned. So that'1ll give you time .to talk
to him,Aokay?

MR. SULLIVAN: Okay. That'llvbe fine.

THE COURT:’ All right. Okay. Bring this jury right
now, this jury.l

" (Whereupon the jury entered’tﬁe courtioom at 12:47 PM)

THE CbURT: Ladies and gentlemen, in the trial of a
criminal case a defendant has absolutely no burden. That's
bedause the burden is always on the State to prove a
defendant guilty beyond a reasénabié doubt. The Defendant
in this case has’exercised his constitutional right nof to
take the stand and testify in his defense. I will charge
yoﬁ more thoroughly oﬁ‘that right during the course of my
charge.

So insofar as yoﬁ}re éoncerned, I'm going to excuse you
for lunch.‘ I've got'some other matters I need to take up
with the jury that’éhnow deliberating.:

So during the:lunch recess do not talk about this case
among yourselves or with anyone else. If anybody contacts
you'aﬁd trieé to talk to you about this cése, get their
names and addresses and repqrt that to me.

Please keep your badgés oh during the lunch recess. I

ask that you do that so that everyone involved with the case
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will know that you are a juror on the case and it would be
highly improper for them to talk about their case or this
case in your presence.

So with that, I'll excuse you and ask that you be back
in your jury room at 2:30, 2:30 at which time we’ll have the
final arguments by the attorneys and then my charge on the
law. So please be back at 2:30. Thank you.

(Whereupon the jury exited the courtroom at 12:49 PM)

THE COURT: All right. Please be back at 2:30.

MS. TESSITORE:V Thank you, Your Honor.

(Whereupon court was in'recess at 12:50 PM)

' (Whereupon court resumed 2:47 PM)

THE COURT: All right. Solicitor, you ready to talk to
the jury?

MS. ’;l‘ESSITORE: Yes, éir.

THE COURT: ‘Okay. Ering them on.

(Whereupon the jury entered the courtroom at 2:48 PM)

THE COURT: Okay./ Solicitor.

MS. TESSITORE: May it please the Court, Mr. Sullivan,
Mr. Jenkins. Ladies and gentlemen of the jury, when I first
stood up here I told you it was going to be a simple case.
It's a simple case, hopefully you agree, but it's also an
important case.

And I know I was moving swiftly through some of the

pictures and things like that, but yoﬁ‘re going to have all
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1 that to take back with you in the Jjury room just to get a
2 visual of what the store looked like and gét-an'idea, kind
3 of put together whét Mr. Garcia told you from the witness
4 stand and be able to see where this happened and have some
5 familiarity with that.
6 At the end of the case after I finish my closing
7 statement and Mr. Sullivan does, the Judge is going to
8 instruét you about the law in this case. Again, a simple
9 charge of shoplifting. And I think you all can probably
10 figure that out, it’s taking the‘merchandise from the
11 merchant withouf paying for it.
12 In this case the Staﬁe's burden is to prove that this
13 Defendant, Mr. Jenkins, went into Advance Auto Parts on
14 March 17th of this year 'in the afternoon and that he
15 concealed those items énd carried them out andldid not pay
16 for them, the same items that he was caught with just down
17 the road. And, obviously, the issue .that he is tﬁe person
18 who did it, his identity is crucial in this case.
19 And really what it comes down to in this case is
20 credibility because you dén't have the.fingerprints, and the
21 hair strands, and the, you know, hyper£echnical forensic
22 evidenée that you might get 'in a different kind of case.
23 But like I said, this is still an important case. So the
24 State presented to you what we thought was the most
25 pertinent, the most efficient and that which would leave you
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1 firmly convinced of the Defendant's guilt beyond a
2 reasonable doubt.
3 So the Judge is going to tell yoﬁ all the legal
4 definitions. And I'm not going to go through those because
5 Your Honor will give you the law as it is. I am just going
6 to tell you thaf - - I told you the checklist about what
7 shoplifting is and what I have to prove.
8 And as I told you in the beginning of the case, all you
9 need to do is apply your common sense to the evidence that
10 you heard from this witnéss stand right here and put it
11 together, and with that simple formula you should come up
12 basically with the answei being - - it’s a simple equation
13 that leads to guilty.
14 Basically what did the evidence show? Very simply it
15 shoWed that this Defeﬁdant;went in that store/on March 17th
16 wearing a dark heavy coat on a nice springtime afternoon,
17 which kind of alerted Mr. Garcia to kind of think, huh,
18 well, it's not in itself, not a méjop thing, but as he was
19 watching him he was very suspicious in the way that he was
20 acting, moving around the store, not asking for help, just
21 kind of lurking. He was lurking, he was watching Mr.
22 Garcia, keeping eye contact here and there, watching his
23 moves while Mr. Garcia was starting to notice him.
24 And he didn't just watch him for a very brief time
25 before Mr. Jenkins went out the door, Mr. Garcia told you he
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1 e&en.went up aﬁdvhé went down'that aisie where Mr. Jenkins
2 was standing right behind an end cap where he wouldn't be
3 seen by the peOpie at the register. And he stood in close
4 proximity to ‘the Defendant.
5 Hé even spoké to the Defendant, can i help you? He was
6 getting a filter off the shelf. So he turned to this
7 Defendént'and he looked at him and he said, can I help you,
8 sir? He wasn't even responsive. He was just trying to keep
9 a low profile.

iO He's_got his dark jacket on and he wouldn't move, which
11 is something that T think is particular to the fact that the
12 reason he‘wouldn't’moVe, he's wearing the jacket, he's

13 concealed heavy tools in his jacket pockets, and he has

14 . maybe at that point, it's not clear, whether he had this

15 large socket set, which is - - Mr. Garéia told you, I mean,
16 it's nét’like a little lunch-box, it's a big box.

17 So he's got this inlhisijacket. And you can see he's a
18 fairly big guy. And he's holding these items in'his jacket.
19 Maybe he wés afraid if he moved.when Mr. éarcia was close to

20 him he’d hear the jingle of the metal or he would drop.

21 something and he would give himself awéy. So. it's not a

22 coincidence that he didn't move, he didn't communicate when
23 he saw Mr. Garcia getting that close to him.

24 Now, Mr. Garcia told you, he's working there, he's

25 trying to be diligent and attend to customers, but his
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attention was drawn to this man. . He described what he was
wearing.

'He got that - - and the lighting in the store, which
you can see in the pictures, they have lighting all above
here and it's a nice well lit store. Tt was daytime. So
you have the daylight coming in. There's no issue about
identification.. He saw this guy and.he followed him with
his eyes until he saw him leaving.

Aﬁd notice that he didn't have anything in his hands
and he was walking away from the store. And that's when Mr.
Garcia did not jump to conclusions. And that's another
interesting thing. Mr; Garcia could have just run out the,
you know, run towards him and said, stop,‘you‘know, and
concluded that he was shoplifting.

The interesting thing is Mr. Garcia didn't do that. He
went right back into the store, very diligehtly, very
conscientiously and hé said, did he pay for anything, you
know? He wanted to confirm that he had not paid for
somethidé. |

And then especially when he saw the toolset come out of
his jacket as he-got off the property. At that'point, you
know, Mr. Garcia is saying, hum, something's not right, I
want to check it out before I'jump.to conclusions. éo he
went in there and took that extra measure where he checked

the inventory real quick.
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i He did the inventory. So he was familiar with what was
2 on the shelves. You can see on the shelves - - he testified
3 about the shelf where these larger items were kept. So it
4 was an easy thing to do is to look there and see,. okay,

5 there might be one ﬁissing, I'm going to.chéck the computer.
6 And he sees, yeah, there is one missing. And he didn't pay
7 fgr it, and he's walking away with one.
8 So, I mean, it didn't take much, two plus two, he
9 figures, I think I'd better follow this guy. So he gets in
10 his wvehicle, he follows him. Mr. Jenkins doesn't know that
vll he's Qeing followed. So there's no reason to rush. There's
12 no reason to run and hide. He thinks, I got away wifh it,
13 you know. And he's walking out. He was by himself. He
14 never took his jacket off. He kept walking.
15 And what did Mr. Garcia tell you? He said he followed
16 him - - let me gét something to write with. He followed him
17 from the store, -which was right here, and he saw him pull
18 out the téolset somewhere in the parking lot.of this
19 restaurant, the bar area.
20 And wheh he went back in and confirmed, he came out,
21 well, Mr. Jenkins is still walking. He's not running, he's
22 not jumping in a car. He had no - car to buy anything for at
23 this auto pérts store. He didn't indicate that he needed
24 any help there. Okay.
25 So he'é walking away with this itém and Mf; Garcia gets
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in his,cér or pickup truck and starts following him and sees
him walking all the way down the sideWalk until he gets down
to the Li’l Cricket. And he'says - — then he crosses the
street right in front of the church area where Mr. Garcia
was. So, again, he gets a closer view of him again outside,
well 1it, and then he sees him walking down.

NQw, Mr. Garqia isn't just following him to take the
law into his own hands. He's‘calling 911 and heAsays, okay,
we've got this guy, this is what he looks like, he's walking
down the road carrying a 73 piece socket set that has the
brand of the Advance Auto Parts on it, the Auto Craft model.
And he recogniées that. And he says he's carrying this. So
it's kind of unﬁsual when the police get the call, they’re
Iqoking for this. black male who's going down the street with
a dark jacket carrying this socket set.

Now, Mr. Garcia sees him at the Li’l Cricket, this is
where he puts the other X, while he's in his wvehicle over
here in the church parking lot somewhere. And he sees the
Defendant walk up to some guy who's just.there to get his
gas or whatever, and he walks up and he holds the set out to
him.

What is he doing there? Well, he's trying to get rid
of it. He's trying to tfade it for some quick money on the
streef. It's kind of going to give him away, obviously, if

he's carryihg it down the road much further and the police
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seé him, which is ultimately what happened.
. So rather than-éontinuing to try to conceal it in his

coat, he's just trying to turn it for quick cash, for

whatever he was looking for. And that man at the Li’l

Cricket is just iike, oh, no, man, he puts his hands up like
this. 'We don't know what.the conversation waé, but I think
you can infer from that thaf he was trying to get rid of
that item and walk away with the other tools concealed on
his jacke£ - —Vin his jacket. -

So then he leaves from there and Mr. Garcia sees him.
At this‘timé the police are arriving and they see him on the
bridge. He gets'on‘the bridge; the police confronts him.
The only way he can get away is to jump off the bridge. He
doesn't do that, and they catch him there. He puts the item
down on the ground. -

‘Mr. Garcia is there. - He says, that's the guy I've been

watching,. following, talking to 911. And, I mean, it's just

- - so you have poiﬁt one, point two and point three. And
all the way he's, you know, he loses sight of him in this
area in here while he's confirming that he should follow
this man. So'he did not presume anything and did not jump
to any conclusions;_ )
Aﬁd then when we get there he's caught by the police.

He's wearing the same jacket. He's wearing the same pants.

He hasn't changed anything about his face or anything else..
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_He's got the items from the store. So it's pretty simple.

Connect the dots.

And all of those things lead to today, his day in court
where he sits here. And_Mr. Garcia said, that's the guy, I
saw him, and there's no question in my mind. So if you
connect those dots, they lead straight to being firmly
convinced of his'guilt,

Now, just very briefly, Mr. Sullivan is going to talk

~to you a little bit about - - well, I'm sure he's going to

point to the fact, as you heard, there's no video. They
tried to get a video. Deputy Horne, who admitted
immediately that he scfewed up and put fhe Wrong name of‘the
auto store as AutoZone instead of Advanqe Auto Parts. Is
that a reason to have a doubt abaut his guilt? I submit
iﬁ's not. |

Deputy Horne‘was credible, he admitted his.error. He
completed the case helping out the'other deputy who was
coming off his shift and he kind of‘finiéhes up with the
case. He is able to return all of the items that were found
in the pockets and give them back to the store. They were

not opened or anything like that. So they were able to get

those back.
Mr. Garcia is - - he is the video. So he's going to
talk - - Mr. Sullivan's going to talk about, well, you know,

there's no video from the store. But Deputy Horne tried to
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get it, it just wasn't working because of the update.
That's technology. But do you say there's no video, so,
therefore, it didn't happen? That would defy common sense.

You have a man, Mf. Garcia, Who has told you that he's
going into the Marines, that he’s working hard, he's a high
school graduate, he did a little bit of college work. He's
not only diligent, persistent, and conscientious, but he did
not‘jump to conclusions. He checked before he pursued and
called for law enforcement to come out.

So that should tell you something about fhe guality and
the character,of the witness that you heard from. So you
don't need a video, you have Mr. Garcia. And it would be
great if we had theLQideo, but it would simply be frosting
on the cake at this point.

You also may wonder, well, geez, there were these other
stores out there, maYbe théy had Vidéo, you know. And so
it's this expectation, I think, that our society has that
everything — - if it's not on video, it didﬁ't happen. ..

This is a shoplifting case. So if the officers spent
all their time scou;ing all of the local businesses getting
videos and downloads, then people who ére calling for more
serious cases are going to be - - obviously, have to get in

line. That's Jjust not the way that this case was handled or

‘should be handled.

The one thing is you can make no mistake that you have
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1 the best evidence possible here, and that is Mr. Garcia.
2 And, you know, even if it was the wrong store name or
3 whatever it was that Deputy Horne talked about, that is not
4 a reason to have a doubt about this Defendant's guilt.
5 You can look at the list of the items that were taken
6 out of his pockets. You can see the picturés of the items
7 that are available for you to look at. And you can take all
8 this and this back there with you and if you apply your
9 common sense, very simply connect the dots and find this
10 Defendant guilty. Thank yoﬁ.
11 THE COURT: Mr. Sullivan.
12 MR. SULLIVAN: May it please the Court, Ms. Tessitore.
13 It sounds like a shut and dry case, shut and open, whatever,
14 but like I said when I started, there's some mistakes that
15 are made. And what I'm always interested in sometimes is
16 not what they bring into court, but what they don't bring
17 into court. Now we know there was a mistake made on the
18 name of the store. The fellow who signed said he worked at
19 the wrong store.
20 We alsé know that Deputy White was in a hurry to get
21 off, the shift changed. So he had the car video. They
22 didn't have to go to all those stores. There's stores all
23 over the place. And I can sée why they wouldn't be able to
24 find a video. But he had video in his car. It would be
25 undisputed. He could've had him on - - he could have had
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the suspect, assumiﬁg if you want it’s Mr. Jenkins or
whoever, on the dash-cam Video with whatever he had on.

I don't know how heavy his jacket was or had - - any
pockéts he had. But they didn't bring‘the jacket in here.
They didn't bring the tools because if you look at these
pictures, they testified they were huge, not like a lunch;
box, but big.

But he had seﬁeral things. Where are you going to put
all that stuff in a coat unless we know what kind of - - how
big it was? Can I put that in here? Or was it a Huge coat?
Did it have many pockets? I don't know.

But if you look at the pictures - - and the best thing
would be if they’d brought the tools in here. They've got

— - still had these kind of tools there. But if they could
have made the pictures, see they could have - - and that's
not the ones he took. They admitted that.

Whoeﬁer took them, they were returned and sold. ‘These
are pictures made -later of a similar item. They could have
broﬁght those items in here and you could have seen how big
they were. And he had several sets‘— - you have a 6 piece,
6 piece, 72, 73, 3 piece. Where are you going to hide all
that stuff and walk down the street?

He didn't have him under constant surveillande. He
said he saw him leave, he went back in to see what may be

missing, not missing or whatever. 'He was gone, whoever it
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- was, for a while. Went out and got in his truck and claimed

he was on this side looking through‘and looking at somebody,
who went. behind Walgreens, again he loses contact.

When he stopped - - we don't know what was said at the
market. As I recall the testimony, he said he saw him hold
sometﬁing up,.he didn't know what they were talkiné about.
The guy held up his hands and went inside. I don't remember
anytﬁing about holding something up or even talking to him.
The guy did like this.

But the best evidence in this case would be what they
didn't bring in, the cdat, tﬁe video from the car. That's
not hard to get; We’re not talking CSI and this kind of
thing - - they bring it for everything else they want to.
They pick and choose. They bring it for DUIs, they bring it
for wrecks. They could have bropght it in for this. 1It's
right there already recorded, ‘just take it out and give it
to them.

So they don't have the coat, they don't have him under
constant surveillance the whole time, and they don't have

the in-camera video. We don't have the tools. We don't

“have the jacket.

So you're not going to find him innocent. I think the
better_thing in the European system, one country had is
proven and not proven. So you're not saying he's innocent,

you're saying they either proved their case to your
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satisfaction beydnd a reasonable doubt or there's something

missing that gives you hesitation to say he may have done

it, but I don't think they proved it. And that's what I
want you to consider. Have they proved it to you or have
they not? Thank you. |

THE COﬁRT: Ladiés and gentlemen, the Defendant in this
case, as you know, is indicted for shéplifting. This-is a

statutory offense. And section 16-13-110 of our code of

" laws provides in part as follows; a persoﬁ is guilty of

shoplifting if he takes posseésion of, carries away,
transfers from one péfson to another of from one area of the
store or other retail mercantile establishment to another
area or causes to be cafried away or transferred any
merchgndise displayéd; held, stored or offered for sale by
ény store or other'rétail mercéhtile establishment with thé
intention of depriving the merchant of the pbssession, use
or benefit of the merchandise witpout paying the full retail
value. That is shoplifting.

Now, ladies and gentlemen, this statute that I read to
you is designed to prohibit the larceny or stealing from a
mercantile establishmént. And I'll tell you again that
larceny is defined as theltakihg‘and‘carrying away by any
person of thergoods or things personal of another with the
intent to permanently deprive that person or owner of its

property and to convert it to the taker’s own use.
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Now, the elements of this oﬁfense, each of which the

State must prove, first of all, that one must take

possession of, carry away or transfer from one place to

another_merchandise of a store. Next, it must be the
property of a mercantile establishment offered for sale.
And third, there must be an intention of depriving the
merchant of its property without paying the full value
thereof. That, ladies and gentlemen, is shoplifting.
Now, as jurors'in.this case you have a function or a

responsibility that is entirely separate and distinct from

my function as the_trial judge. The Constitution of our

State does not allow me to charge you on the facts of this
case or to discuss the facts with you or‘in any way or
manner let you know what my personal feelings, if any, are
about this case. That's because{you and you alone are the
judges of the facts.

Therefore, if during the course of this trial or during
the course of my charge you have a feeling or you have been
left with the impression that I have a pe;sonal feeling
about this case one way or another, then you disregard that

feeling or that impression. It's your duty and your duty

‘alone to weigh the testimony and evidence presented.in this

case and to pass upon the credibility or the believability
of the witnesses you heard testify.

.In this connection you have the right to believe all
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1 that a witness told you or disbelieve all a witness told

2 you. You can believe a part of what a witness told you and

3 disbelieve a part of what a witness told you. You can

4 believe one witness as -against several or several against

5 one.” You also have the right to take into consideration any

6 bias, or prejudice or 'interest you feel a witness in the

7 case might have.

8 As I told you, I am the judge of the law in this caée.

9 And I'm required to chérge you the law applicable to the

10 facts in this case: It's not a question of what you feel

11 " the law might be or what it should be. It is not

12 'necessarilY“What thexlawyers may have told you it is beééuse

13 under'yéup oath you are fequireq to take the law as i give

14 it td'you,,apﬁly that law to the facts as you determine

15 .those facts to be and to write four verdict accordingly.

16 In this case, as in'all criminal cases, this Defendant
17 comes into "the codrtroom presumed to be innocent. And this

18 presuﬁﬁtioAACOntinﬁés and carries through the entire triai

19 until andViness it is reﬁoﬁed by evidence that satisfies

20 you of his guilt beyond a reasonable doubt. The burden is

21 on the State in this case to prove this Defendant guilty and

22 to prove each and every element of the offense with which he

23 is charged beyond a reasonable doubt.

24 Some o% you ﬁay‘have in the past served as jurors on

25 civil cases. VAnd if so, you were most likely told théﬁ it
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was only necessary to prove that a‘fact was more true than
not. But in criminal cases the State’s proof must be more
powérful. As I told you, it must be beyond a reasonable
doubt. |

Now,‘proof beyond a reasonable doubt is proof that
leaves you firmly convinced of the Defendant's guilt. There
are very few things in this world that we know with absolute
certainty. And in the trial of criminal cases our law does
not require proof that overcomes every possible doubt.

If from the evidence you have in this case you believe
this Defendant is firmly guilty, then you must find him

guilty. If, on the other hand, you think there's a real

possibility that he is not guilty, then you must give him

the benefit of that doubt and find him not guilty.

Now, ladies and gentlemen, as I‘vehtoid you earlier,
our law does not compel a defendant in a criminal case to
take the witnéss‘stana and testify; And no presumption of
guilt may be raised and no inference of‘any kind can be
drawn from this Defendant's décision not to testify.

Our law never imposes upon a defendant in a criminal

. case the burden or duty of calling any witnesses, or

producing any evidence or of testifying. "Therefore, the
decision of this Defendant not to take the stand and testify
in his behalf cannot be~taken,fheld, discussed or considered

against him in any manner at all.
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1 Now, ladies'and gentlemen, upder the oath you’ve took
2 ' in this ééSe you’ ve swére to try this case based only and
3 solely on the testimony and evidence presented in this
4 courtroom. I tell you that it is your duty to lay aside all
5 = outside obinions, biaé,‘or prejudice or sympathy you may
6 have in reaching your verdict.
7 The word verdict is taken from tﬁe Latin word
8 veredicto. It means to speak the truth. You have no
9 friends to reward in this case or enemies to punish. I
10 charge you to abide by your oath and - -return a verdict that
11 speaks the truth.
12 Now, you will have in the jury room with you the
13 indictment in this case. It does not cohstitute evidence.
14 It simply sets forth fhe facts alleged by the State. And
15 this is the legal document that brings this case into the
16 courtroom and presents it to you for yourvdetermination.
17 Ladies and gentlemen, thefe are one of two poSsible
18 verdicts in this :case, guilty or not guilty. And whatever
19 that verdict is it must be unanimous, tﬁét is all twelve of .
20 you must agree.
21 Madame Foreman, whatever the verdict is, guilty or not-
22 guilty, you'll find a place on the back of the indictment
23 ‘where it says verdict. Please write out the verdict and
24 then sign your name én'the’line where it says Forepefson of
- 25 the petit jury. All right. |
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1 At this time I'm required to go over my charge with the
2 lawyers. And I need you to go back into the jury room, but
3 don't begin deliberating until I send word in for you to do

4 so. Thank you.

5 (Whereupon the jury exited the courtroom at 3:15 PM)

6 THE COURT: Anything further from the State?

7 MS. TESSITORE: Nothing from the State, Your Honor.
8 THE COURT: From the Defendant?

9 MR. SULLIVAN: Nothing, Your Honor.

10 THE COURT: All right. We got all the exhibits

11 together?

12 (Pause)
13 (Whereupon the jury began deliberating at 3:17 PM)
14 (Whereupon the alternate juror entered the courtroom

15 and was released at 3:19 PM)

16 (Whereupon court was in recess at 3:19 PM)

17 (Whereupon court resumed at 3:34 PM)

18 ' THE COURT: All right. Anything before I bring the
19 jury?

20 _ MS. TESSITORE: Nothing from the State, Your Honor.
21 . MR. SULLIVAN: Nothing for the Defense, Your Honor.
22 THE COURT: Bring them on.

23 © (Whereupon the jury entered the courtroom at 3:35 PM)
24 THE COURT: Madame Foreman, if you've reached a

25 verdict, would you hand it to the bailiff, please, ma'am.

J
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(A? 1 '(Pause) - ' |
2 THE COURT: Okay. Would you, please, publish the
3 verdict.
4 MADAME CLERK: Your Honor, in the case of

S5 2013—GS—23¥4280, the State versus Everette Martin Jenkins,

6 he's indicted for shoplifting, ‘the verdict is guilty. This

7 is signed by Patricia Riordan, our Foreperson. Ladies and
8 gentlemen, if you agrée this is the verdict you reached in
9 your deliberation room, wduld you please raise your right
10 hand.
11 (Whereupon all jurors raised their right hand)
12 MADAME CLERK: Thank you.
<:> 13 THE COURT: Anything further from the jury?
i 14 MS. TESSITORE: Nothing from the State, Your Honor.

15 ~ MR. SULLIVAN: .Nothing from the- Defense,” Your Honor.
16 ITHE COURT: Thank you, ladies and gentlemen, for your
17 service on this‘case and also for the week. You don't have
18 to come back todéy or tomorrow. So thank you so much for
19  coming and serving.

20 I want you to know I'm well aware of the fact that jury
21 service is a burden to ydu. I know that it's difficult for
22 you to take time off from your jobs and families and spend

23 it with us on jury duty, but I do hope you understand the

24 importance of being here this week. Without your presence
N : ,
25 we could not get off from our docket the cases that we do.
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1 It's a very important service that you’ve performed, and I
2 thank you very much for that service.
3 Now, iﬁ you'll report fo the jury assembly room, Judy
4 will have a voucher to give to you for your service this
5 weék. And attached to that will be a slip for you to give
6 to your employer if you need that. Does anyone have any
7 question I can try to answer f?r you before letting you go?
8 (No response)
9 THE COURT: Okay. I've enjgyed workihg with you.
10 Thank you so much. You're free to go.
11 (Whereupon the jury exited the courtroom at 3:37 PM)
12 THE COURT: Any motions?
13 MR. SULLIVAN: None from the Defense, Your Honor.
14 | MS. TESSITORE: None from the State - - -
15 THE COURT: All right. Come around, please. Okay. He
16 has a record, I beliéve.
17 MS. TESS;?ORE: Yes, Your Honor.
18 THE COURT: Can you tell me what that is.
19 MS. TESSITORE: Yes, Your‘Honor. In South Carolina,
20 2010, failure to stop for a blue light, 2012, shoplifting.
21 In North Carolina in 1983, assault, 1989, larceny, 19591,
22 eight counts of forgery, three counts of worthless checks,
23 1993, assault with a deadly weapon, 1994, robbery and
24 breaking and entering, felony éhild.abuse, 2005, damage to
25 coin machine times five, two counts of felcony larceny and
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possessioh of burglary tools, 2006} robbery, and eluding
arrest by a motor vehicle with aggravation.

THE COURT: Anything further, now, Mr. Sullivan?

MR. SULLIVAN: Judge, Everette had a right to a trial,
but we had a basic disaéreemeht,'which_we‘coVered earlier at
the pretrial situation. And he still disagrees with me on
certain things. But the jury has spoken and you have a
range of Zero'to.ten. "You've heard his record. And He's
been in jail constantlyvsense March 17th of 2013, the day
this happened. He's not been out.

Now, ofiginally - — I know you're not bound by-it, but
they offered three years with ATU. He's almost done enough
to do that, but he did not want to take that, Your Honor. I
communicated it to him. He said because of technicalities
he thought he should be set free, dismissed.

THE COURT: Okay.. Now, Mr. Jenkins, you've exercised
your constitutional right 5ot to testify. At this time you
have a perfect right to.address the Court concerning your
sentence. ‘Anything you’d like to say now before I sentence
you?

MR. JENKINS: VYes, sir. I just, you know, whatever -~ -
I'd like for you to take.into consideration, you know, I've
got a mama seventy-nine years old, I've got a family, I've
got three kids, and I've always had a 5ob and worked. And,

you know, maybe, you know, you could be as lenient as you
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can, possibly some probation or something, you know,
intensive treatment or whatever. |

THE COURT: I can't do that with this record that you
have, which is long and so old.

MR. JENKINS: Yeah, well I understand that, but I'm in
prison, you'know, I served my time, I did my time. And in
society, I mean, you know, regardless if you go to prison
for however length of time for a charge, you know, you do
your time and then you come back, you know, every time you
do something they still keep bringing it up. So I guess you
never pay your debts to society, you know. I can't keep

THE COURT: Unless you - - -

MR. JENKINS: - - —-paying for the same thing - - -
THE -COURT: - - - stop doing crime.
MR. JENKINS: - - - over and over. Yes, sir.

MR. SUL#IVAN: Judée, he did tell me his mom has a
hundred acre farm over there - - =

(Whereupon Mr. Sullivan's cell phone started ringing)

MR. SULLIVAN: God Almighty, I'm going to be put in
jail, too. That was my timer. His‘family has a farm. I
told him to get over there and work once he gets out and it
would help him to stay out of trouble.

THE COURT: All right. Mr. Jenkins, the sentence of

the Court is you be committed to the Department of



()

if_\ _/

87

SENTENCE OF THE COURT o ' : . 110
1 Corrections for‘a.period of eight years. B
2 MR. SULLIVAN: Thank you, Yoﬁr Honor.'
3 MS. TESSITORE: Thank you, Your Honor.

- 4 MR. SULLIVAN: Wait a minute. Fér the record, he Wanﬁs
5 me to file an appeal. If I drop dead out here or something,
6 have somebody from ;he Public Defender's Office file his
7 appeal for him..

8 THE COURT: Okay. You've advised him of his rights.

9 MR. SULLIVAN: i advised him of his rights to appeal.
10 THE COURT: .Okay.

11 MR. SULLIVAN: You've got ten days to file it; " And if

.12 that's turned down, -he's got a PCR within a yeaf.

13 THE COURT: Okay. Thank you.

14 MS. TESSITORE: Thank you, Your Honpr.

15 | (Whereupon éourt was in recess at 3:42 PM)
16 (End of requested transcript of record)
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At a Court of General Sessions, convened on ~ the Grand Jurors of Greenville
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AUTO PARTS, with the intent of depriving said merchant of the possession, use, or benefit of such merchand

without paying the full retail value. This is in violation of §16-13-0110 and §16-1-0057 of the South Carolina

Cade of Laws (1976) as amended.
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