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STATE OF SOUTH CAROLINA
'COUNTY OF OCONEE
June H. White, as Operating Member of
Chauga Creek Retreat, L1LC,
Plantiff,
7.
Maritvn S. Green,
Defendant,
June White, individuallv and as
Owner/Operator of Movatain Rest
Campground, William M. White, individualty
and a3 Owaer‘Operator of Hilitop Bike Park,
© James Edward (Edy Walker,

Third Party Defendants.

IN THE COURT OF COMMON PLEAS
TENTH JUDICIAL CRRCUIT

Case No: 2016-CP-37-0344

ORDER DENYING DEFENDANT'S
MOTION TO ALTER OR AMEND AND
FOR A NEW TRIAL

This matter comes before the Court upon the Defendant Marilyn S. Green's ("Green™)

Motion to Alter or Amend Findings of the Court's April 23, 2018 Order pursuant to Rule 59{e),

SCRCP. Altematively, Defendant Green moves for 2 new trial pursuant to Rule 39(a), SCRCP.

After fully considesing said Motion, this Coust finds that oral argument is not needed for a final

determination of this Motion. The Court has reviewead the Motion, ifs findings. the parties'

arguments, and the exhibits offered into evidence at trial and finds that there does not appear to

be any additional evidence or grounds to support an amendment to the Order previously filed in

this matter. Nor does the Court believe grounds exists for a new trial. Therefore, the Defendant’s

Motion to Alter or Amend is DENIED.

IT IS5 SO GRDERED.

LOZHASYD - SY3Nd NOWROD < IINOOO - WV 001 LL 12 A8 8102 - G314 ATIVOINOYL03 3

WEBLLESDD



ELECTRONICALLY FILED - 2018 May 21 11:00 AM - OCONEE - COMMON PLEAS - CASE#2018CP3700344

PerrvH. Gravely
Presiding Judge

. 2018

Oconee, South Carolina

Mav



STATE OF SOUTH CAROLINA CCURT OF COMMON PLEAS
TENTH JUDICIAL CIRCUIT

COUNTY OF OCONEE

June H White, as Operating Member

of Chauga Creck Refreat, 11.C,
CASE NO: 2016-CP-37-334
Plaintiff, :
. VS '
Marilyn S. Green, MOTION FOR TO ALTER OR AMEND
Defendant. FINDINGS AND ORDER

June White, individually and as Owner!
Operator of Mountain Rest Campground,
William M. White, individually and as
Owner/Operator of Hilltop Bike Park, James
Edward (Ed) Walker,

Third Party Defendants.

b i T i i R i i S e L L W g

Pursnant to Rule 52 {(d) and Rule 59 of the South Carolina Rnles of Civil Procedure, the
Defendant, by and through her undersigned attomey, moves before the Honorable Gravely Perry,
to amend Sis findings and Judgment on the attached Order previously filed on April 23, 2018. In
the alternative, the Defendant asks for a new trial on the matter. Defendant would respectfully

submit the following in support of this motion:

The Court’s ruling on this matter is clearly based upon the opinions of Mr. Glenn Hart,
which is an abuse of discretion. “An abuse of discretion occurs when the conclusions of the
circnit court are etther controlled by an error of law or are based on unsupported factual
conclusions.” State v. Tapp. 398 S.C. 3763 385, 728 S.E.2d 468, 473 {2012) citing State v,
Donglas 369 S.C. 424, 429-30, 632 SE 24 845, 848 (2009). |
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The Court™s ruling is based nminly on the testimony of the surveyor Mr. Glenn Hart, who
the court found to be an expert over the Defendant’s timely objection. The Defendant conceded
that Mz, Hart could testify as to what he did and even why he did it. but objected to treating Mr.
Hart as an expert as 1t would affect the weight of his testimony. The Court tabled the objection
and address the objection later, which occurred in the Court’s writien order. Defendant now
repeats her objection as Mr. Hart’s testimony was not scientific in nature and lacks reliability as
his opinions contradicts case law and st 15 not supported by the evidence. Therefore, the Court
should to alter its finding and amend the judgment in Defendant Green’s favor by keeping the
known boundary line and by removing the 15 foot easement altogether or up to the nuddle of the

road.

A summary of Mr. Hart's opinions includes his belief that the edge of 15 foot easement
as shown on the 2000 plat is actually the real property line between Ms. Green property and
Issaguena Ridge subdivision. In support of this theory, Mr. Hart cites that his March 1992 plat
accurately shows that no part of Defendant Green’s property fouches the road; that the 15 foot
easement area that is omitted! in the May 1992 plat was done only by mistake; and that the road
jumped ten (10)° feet from the fence to its present location, which is why he believes that the
Court should ignore the 1961 plat, especially where it calls for the southern boundary ﬁnc tobe

located in the middle of the road.

In Smith v. Pu Rant 236 S.C. 80, 113 S E.2d 349(1960), the Court found paro! evidenoe

to be admissible to explain ambiguity in an instrument, but it clarified that parol evidence is

L

*The distances is calculated based upon the ratio of the road being approximately two-thirds {or 10 feet) of the 15
foot easement as shown on the 2000 piat. if the fence line is the middie of the road, then there is five {5) feet from
the middle of the road to its edge and another five (5} feet from the edge of the road to the fence.
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‘should not be used to contradict the document. Yet, Mr. Hart's opinions explicitly contradicts

the 1951 and 2000 plats for Ms. Green's property as well as the May 1992 plat that he created for

the Issaquena subdivision when he claims that the property line is different than what is apparent

on the fact of the document.

Asother perspective to this matter, is that for 26 vears or since May 1992, there has never
been z dispute as to the property line, yet now the Court changed the boundary line to a point that
parties could not and did not seek in its pleadings. In Kiapman v. Hook, 206 S.C_at 57 32
S.E.24 at 884 (1945) the court stated ﬂmt “If adjoining landowners occupy their respective.
premises up to a certain line which they mutually recognize as the boundary line between the
tmcts they are preciuded from claiming that the boundary line thus recognized and acquiesced in

i5 not the true line between their respective tracts of land ™
THE BOUNDARY LINE ARGUEMENTS:

As part of his theory that the road jump ten (10) feet south of its original location, Mr.
Hart’s stated that when he surveyed the area in March 1992 he found all four corners of Ms.
Green's property, but no p#ﬂ of her property touched the road. Mr. Hart claimed that he placed
the beginning of the 15 foot easement on the boundary line. If tue, then no part of the road
 should fall inside Ms. Green’s property but outside of the 15 foot easement. Yet, the 2000 plat
created by Mr. Miller disproves this fact. In the southwestern corner of 2000 plat, it clearly
shows that the road extends past the edge of 15 foot easement, meaning Mr. Hart was incorrect
tn s measurements or his memory when he claimed that Ms. Green’s property did not touch the
-road. This point is strengthen when the 15 foot easement is shorten to compensate for M. Hart's

efrof in measuring distance for that boundary line. .
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_ M. Hart admitted on the record that in 1992 when he measured Ms. Green's boundary
line along Hwwy 28, he only measured the distance to 264 or 265 feet, which is less than the 260.6
feet a5 shown on the 196! plat. Mr. Hart explained that he changed the distance for that side of
the property due to a problem he discovered when he surveved Lioyd King’s property, which is
the property on the other side of Ms. Green's property. Yet, when examining both the 2000 plat
and the 1992 plat that Mr. Hart surveyed for Mr. Lloyd King (attached herein}, both plats |
indicate that their shared comer point (which is the northwestern corner of Ms. Green’s property)
never changed, and the same 1O, {iron old) pin remained in place between the two surveys. So
if the shared corner pin between the Ms. Green's and the King’s property never changed
location, then why would Mr. Hart believe he should shorten the distance when measuring that
side of Ms. Green’'s property? It makes no sense, and therefore Mr. Hart's choice to shorten that
boundary line should ha'\?g. been discarded. Ms. Green's property should have been shown further

wnte the road on Mr. Hart's plats.

. When reviewing the May 1992 plat of the subdivision, Mr. Hart omits the area north of
the property line. While he claims it was done in eror, the plat shows that he had to have gone

back out into the field to measure the area minus the area known to be in Ms. Green’s property.

When Mr. Hart was question as to any evidence on the ground to support his theory that
the road moved, he stated there was none and he based his theory only on the fact the eastern
boundary line ended at the corner of the fence. It appears that the boundary corner was marked as
a witness monument to the point that would bein the road.  Ms. Green provided numerous

meoes of evidence white that corn should be 2 witness momment 2ad not the middle of the road.
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First Ms. Green provided aerial photos from 1959°, 1965, 1970, and 1979 along with a
photo of the 2012 satellite image for the property, all of which shows the road has maintained ifs
present location and never jumped ten (10) feet from the fence line to its present location. To
support her position Ms. Gfeen provided photos showing a culvert that allows a small creek to
cross under the road just east of her property. Thé photos were provided to demonstrate that the
culvert is a fixed location very close to her southeastem comer of her property. Ms. Green then
identified 11 each of the aenial and satellite photos the focation of the culvert along the road,
which clearly demonstrates that from 1959 to 2012 the path of the road remained the same. Had
the road jumped 10 feet as Mr. Hart stated, then there would have been a noticeable change in
the road’s path from the 1959 aerial photo to }hﬁ 2012 satellite photo. Since there was no

noticeable change, the road did not jumyp 10 feet.

Ms. Green then testified that it would be impossible for the fence to have once been the
middle of the road. She showed on the 2000 plat how her water well is located in the area where
half the road would have been if it was once located along the fence line. Yet, she could

tdentified her water well in the aerial photos, and clearly off of the road.

Ms. Green also testified that the topography in her back yard would make it impossible
for vehicles to travel along, if the road had been located on the fence. This topography creates a
downward slope that from the fence to the other side of her house that she used to be able to
drive down to her basement’s porch. Yet, when Ms. White started scraping away berm located

on the outside of her fence, her SUV bottoms out at the gate due to the intense angle of the slope.

? The large aerial photo taken before any house was built on her property was‘cited to be taken before 1960 and it
is believed to be £959 as it is only other aerial photo available from the USDA that was taken before 1965,
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Given all the evidence that disproves Mr. Hart’s notion that the road was once located on

the fence line, Defendant asks the Court to alter or amend its findings on the matter.

I the road did not jump, then the 1961 plat which calls for the road to be t’he‘bemdmy
line shouid apply. which is supported by case law. *In locating lands, the following rules are
resorted to. and generally in the order stated. {1.) Natural boundaries; (2.} Artificial marks: (3.)
Adjacent boundaries; (4.) Course and distance. Neither rule, however, occupies an inflexible
- position, for when it is plain that there is a mistake, an inferior mezms of location may control a
higher.” Smith v. Du Rant 236 S.C. 80, 92, 113 S.E.2d 349, 356 (1960). “The vital question is
the intent of the grantor at the time the deed is e.xe.cmed‘”’ Id. The 1961 plat clearly shows the
intent to make that the scuthern boundary line for Ms. Green’s property to be the same as the

road.
THE ARGUMENT AGAINST THE 135 FOOT EASEMENT:

An easement is defined in South Carolina as a right 1o use the land of another for a
specific purpose.  The question of whether an easement.exists is a factual question in an action
at 1aw. Bundy v. Shirlev. 412 5.C. 292, 302, 772 S.E.2d 163, 168 (2015). An easement is
created by express grant when the gjmtof conveys an easement fo the grantee by deed of an

easement. Sandy Island Corp. v. Ragsdale 246 S.C. 414; 143 S.E.2d 803 (1965). “Generally,

when a deed references a plat that contains an easentent, an implied easement arises even though

the deed itself is silent.” Gooldy v. Storage. at 7 citing McAllister v. Smilev. 301 S.C. 10, 12,

389 S.E.2d 857, 850 (1990). The Court in Gooldy clarifies that “[A] presumption of an implied

easement arises unless rebutted by a specific, contrary intention by the grantor.™ Mr. Miller -

explicitly testified that the owner or buyer of the property asked for the 15 foot easement,
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therefore the owner never intended to create it. Therefore once the boundary line theory is

disproven then the easement shquid be removed complexly.

No more than ten (10) days have elapsed since Counsel for Defendant received notice on
_ March 17, 2015 of the entry of the order; therefore, this Motion to reconsider is compliant with
Rule 59 (e) of the South Carolina Rules of Civil Procedure. |
WHEREFORE, DEFENDANT PRAYS FOR THE FOLLOWING RELIEF:
ay That the court alters and amend its findings judgment in the above referenced matter.
b} That if the Court believes a further hearing on this motion is necessary, Defendant
hereby requests 2 hearing for this Court to reconsider its prior Order;
¢} For all other and further relief as this Court deems just and proper.

Respectfully Submitted,

/s Roberta Barton
Roberta Barton SC Bar No. 81110
107 N. Fairplay Street

Seneca, SC 29678

P.O. Box 2046

Seneca, SC 20679

Telephone (364) 882-5878

Facsimile {864) 882-5613

May 3. 2018
Sepeca, South Carolina.

Roberta Barion
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STATE OF SOUTH CAROLINA
COUNTY OF OCONEE

June H. White. 25 Operatmng Member of
Chauga Creek Ratreat,

Plamff,

v
Mianlyn Green,
Defendant,

June White, individually and as
Cramer/Operator of Mountain Rest
Campgroand William M. White,
Indiaidually and as OwnerOperator of
Hilltop Bike Pask, James Edward (EQ)
Watker,

Third Party Defendants.

. S e W N M T W W W NI M R

EN D P S

IN THE COURT OF COMMON PLEAS

Case No.» 2016-CP-37-0344

ORDER

This mateer weas heard as a pon-jury &rial on February 27, 2018, before the Honorable

Pery H. Gravely. Counsel for all panties sﬁpuiazeé that the tria} would be bifurcated and that

this ininat hearing would be solely for the puspose of determining whether an easement exists

acress the Defendant Marilim Green's ("Green”) property and the second portion of the trial_ if

necessary, would be for the detenmination of any issues raised by the Defendant's

commterclams:cross-claims including the assessment of damages sustained by the Defendant.

The first question is to determine whether an easement exists across progernty owned by

Defendant Green located on the east side of Highway 28 (hereinafter "subject property™). At the

trial. the Plaintiff cailed James Hart, who was qualified as an expert witness in swveyving and

who had also been involved with subdividing this property in 1992, The Defendant calied
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Randall Mhller, a registered survevor, who had also been involved in surveys of the subject
property. All witnesses festified ahout the existence of 2 road whick had gone by several
different names {"Homeland" and “Nickols™. The Defendant infroduced aenal photographs
dating back to 1831 showing the zoad in question. Both survevors testified about the existence
of an easementroad along the south side of the subjeci property. A summary of zelevant
evidence imtroduced at triad is as follows:
1) Plat of Issaqueena Ridze (3/28/02) desiznates southern property line of subject
property as center line of "30" street” (P1. Ex. 2);
23 Phat of Watkins (3/23:92) shows a road to the south of the subject property (Pij Ex 3}
3} Plat of Audy Nichols {12/1/61) shows southem property line as center kine of road (PL
Ex. 7}
43 Deed into Ella Mae Nichols, defendant Green's predecessor iz title, referemes 1961
plat {Part of PL Ex. 7} |
5 Plat of McDansel shows bovmdary line of subject property as "3 street” (Pl Fx. 8
£y Plat of Poss {10/16:08) shomws sauthe.m boundary as center line of "Wichols Lane” and
"3 Eazement-1¥ each side of property line”. {Pl Ex. 4
73 Deed to Defendant Marilyn Green references the Poss plat and states that “this
conveyance is made subject to amy and all recorded rights-of-wav, easements. .. .and is ‘
further subject to any of the féregeiug which may appear from an inspection of the
~ premises” {Part of P1 Ex 4}. |
Al plats referenced sbove ciéarlj,-' delineate the existence of an easement, 1oad or street along the
southern boundary of the sub}'e& property. Thus, the Court finds that the evidence of a road

and’or easement is overwhelming if not uncontroverted and was sperifically referenced in the

Page 2of 3
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dead to Defendant Green P1L Ex,.. B3 Y Defené&ﬁt Green ha;I notice of the existence of the
road‘easement by virtue of the mmerous mo%ﬁaeé documents showing the easement’read and as
wotld have been evident from an inspection of the property as shown by the aenial phetographs
infroduced by the Defendant.

The real issue is the location of the road/easement and the rights of the various parties in
connection with the road/easement. Defendant Green fock tifle fo the :9;1ftz«j ect property by deed
from Deutsche Bank National Trest Company, et.al. (Deed book 1676 af Page 81-02-Part of PL.
Ex. 4). This deed specifically references the plat prepared by Survevor Miller for Ross (also a
part of Pi. Ex. 4}. This plat clearly shows the location of the roadway i zefezence to the
Defendant's house and fence. Based on the testimony of Miller, who was calied by the
Defendant, and ofher witnesses, as well as g review of all the evidence, the Court finds thas thas
propetly sets out the location of the road’easement whick 15 a 30" easement” with 13 feet on
Defendant’s side of the property, and according to seid plat, the Defendant's "fence™ appears to
be the boundary line oﬁ the back portion of the lot.

Finally, the Court must determine the rights of the varions parties. "An easement is a
right whick one person has to use the land of another for a ,speciﬁé purpose. and mives ne ttfe to
the land on which the servitude is iroposed.” Snow v, Smith. 416 S.C. 72, 83, TB4 S E 2d 242
(Cr.App. 2016) {quoting Windban v. Riddle 381 $.C. 182, 201, 672 S.E2d 578, 582 £2009)).
"When the language in a plat reflecting an easement is capable of more than one construction,
the consfruction that least restricts the propenty mﬂ be aé_apteéf Id {otng Tupper v. Dorchester
Crv.. 326 5.C. 318, 326487 SE 24 187, 191 (1897). "Although the rights of the easeinent owner
gre paramooimt to those of the landowner as to the easement, the easement owner's rights are not

~ absolute but are limited. so both the owners of the easement and the servient tenement may have

12
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reasonable enjoyment.” Id. “"The owner of an easement has ali rights incident or necessary to its

_proper enjoyment but nothing more.” Id.

Here, the deed conveying the property to Ms. Green does not specificalty mention the
easement; # ondy references the péat_ pﬂ:pamé by Survever Miller for Ross. Based on the
“testimony at trial, the road appears to have been used by the Defendant, the Plaintiff, and the
Plainhff's eustomers for ingress and egress. Therefore, the easement is limited to éné:reszs and
egress for the Plaintiff; the Defendant; and the Plaintiff's members, guests, and invitess o thesr
respective properiies.
Furthenmore, i the absence of an agreement, the owner of the servient tenement is under

wo daty te waintain and repair an easement for the bevefit of the dominant tenement. Baves v
Tompkins 287 3.C. 285, 337 S E.2d 888 /Cr.App. 1985}, Ordinarily the owner of the dominant
tenement has the duty fo keep the easement in repaur. [ Eowever, when both the owner of the
dominant tenement and the owner of the servient tenement use the property subject to the
easement. such as a gravel road. a coun ma} equitably divide the responsibility for maintenance
and repair, and may take into account such factors 25 the dominant fenement’s duty of
mamntenance and repair, the burdes of the easement on the servient ezement, énd the extent of
the serment tenement’s use. Id. In this case. the Plaintiff uses the easement to ingress and egress
for its individual enjoyment as well as for its invitees, members, guests, and renters. The
Defendant, on the other hand, only uses the easement to ingress ‘and egzress from her own
property. The Plantiff cwns the dominant tenement and the Defendant owns the servient

" tenement, which is burdened by the easement. Therefore, equity dictates that the Plamtiff be
responsible for the repair and maintenance of the easement. This nding applies only to the

easement a5 it relates to this case — as shown on Plaintiff's Exhibit 4 (Plat Beok 4784 at Page 1)

Pagedof 3
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Therefore, in tight of these findings, the Court orders as follows:
1} That an easement exists as set forth above;
2} That Defendant Green iz prohibitad fn:én obstructing the right of way leading to the
Plaintiffs property and it is ordered that Defendant cea&e.; harassing, stalking, bothering or
obstracting the Plaintiff or its members, imvitees, guests, or renters; fither, Defendant
Green st remove alf obstacies from within the easement as deaipéﬁed above; and the
Defendant may not peplace sny obsiructions or barnicades therein; and

3} The Plamnff shall be responsible for appropriate maimtenance of the easement across

the subject property.
ANDIT IS SO ORDERED.
Perry H. Gravely
Presiding Judge
. South Carolina
2018

Electronic Signature Page to Follow
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Oconee Common Pleas

Case Caption: June E-Member White , plaintiff, et al VS Marilyn § Green |,
defendant, et al

Case Number: 2016CP3706344
Tvpe: Order/Other

So Ordered

s/ Honorable Perry H. Gravely, #2733

Electronically signed on 2048-03-22 4812312 page & of'S
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STATE OF SOUTH CAROLINA  } IN THE COURT OF
} COMMON PLEAS

COUNTY OF OCONEE } -
| 2016-CP-37-2A

June H. White, as Operating Member }
of Chauga Creek Retreat, LLC, }
)

Plaintiff, ) g o2

) pa p§'3

-VS- } COMPLAINT = o8

) ~ 24

Marilyn §. Green, ) > B8

) = e

Defendant. ) S R

The Plaintiff would show unto this Court the following:

I. The parties are all residents of this county, and this Court has jurisdiction.
2. The Plaintiff LLC owns real property serviced by a platted right of way

known as Homeland Drive,
3. The Defendant owns real property adjoining said roadway. When the
Defendant obtained the property it was subject to a dedicated and platted right of

way which had been surveyed and marked.
4. From time to time and on a recurving basis, the Defendant obstructs the

right-of-way into the Plaintiffs real property.
5. The Defendant’s obstructions have regularly harmed the Plaintiff and her

invit;:es.

6. The Defendant has trespassed upon the right of way to the Plaintiff's
property. '

7. The Defendant has tortuously obstructed the real property rights of the
Plaintiff witfwm’ just cause or excuse. Her use of steel rods and other obstructions

1
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has harmed the Plaintiff’s invitees, and the obstructions are v%olaﬁve of real property
rights that the Defendant has no right to obstruct. '

8. The Plaintiff is entitled to a permanent restraining order and injunction
prohibiting the Defendant from obstructing the platted right of way into ﬁ:e
Piaintiﬁ" s property. |

9. The Plaintiff is entitled to the costs of this action and damages from the
Defendant for her tortuous interference with real property rights,

Wherefore the Plaintiffs pray for an order of this Count:

1. Granting a permanent restraining order against the Defendant from
obstructing the right of way leading to the PlaintifP's property;

2. Granting an order preventing the Plaintiff from harassing, filming, stalking,
bothering or obstructing the Plaintiff or its members, invitees, guests or renters;

>3. Requiring the Defendant to remove all obstacles from within the right of
way servicing the Plaintiff"s real property and requiring her not to replace any
obstructions or barricades therein; and;

4. Requiring the Defendant to pay damages for her tortuous acts and a

reasonable attorney fee for the prosecution of this action as well as the costs of this

A iy

Robert K. Whitney

Seneca, South Carolina Attorney for the Plaing

June 7, 2016 P.O. Box 4, Seneca, S. C. 29679-0004
' {864) 882-1414 fax 885-0675

action.

Whitney Law Firm:
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STATE QF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ' ) TENTH JUDICIAL DISTRICT
COUNTY OF OCONEE )
)
June White as Operator Member of ) Case NO: 2016-CP-17.344
Chuga Creck Refreat, )
)
PlaintifT, )
Vi, )
p ) ANSWER. COUNTERCLAIM AND
Marilyn Green, } THIRD PARTY COMPLAINT
Defendant. )} -
) g ==
June’'White, individually ) = £33
Owner/ operator of Mountain Rcst )} ToEka
Campground, William M. White, ) : ®» Sim
Individuaity and as owner, roperator ) R g%g
of Hilitof Bike Park, James Edward ) i 2AE
(Ed) Walker, ) - o
Third-Party Defendants, ) a5 9
: )

The Defendant, responding to the Plaintiff’s complaint would respectfully show umte this
Honoeeble Court the following:
For a First Defense
I. Defendant denies each and every allegation contain in Plaintiffs complaint unless
specifically admitted herein. |
2. Defendant admits paragraph 1 of Plaimiff’s complaint.
3. Defendan: denies paragraphs 2, 3,4, 5,6, 7,8, and 9 of Plaintiff’s complaint and demands
strict proof thereof,
. Additional Parties
4. Defendant summons additional third-party defendants into this matter.
3. Beyond the original pleading, June White, individually and as owner, operator of Mountain
Rest Campground, is a resident and citizen of Sarasota County, Florida,
M,Z Pl O— | rageraitn oS
maisaﬁ.._... Bl RM —/m,—-
Rid

18
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L

William M, White, individually and owner/operator of Hilltop Bike Park, is a citizen and
resident of Sarasota County, Florida,

James Edward Walker, o citizen and resident of Sarasota County, Florida. ‘
Mountain Rest Campground and Hilltop Bike Park are unincorporated business located and
eperated on land owned by Chupya Creek Retreat.

Defendant alleges that all actions and conduet took place in Oconee County South Carolina. '

Defendant Green repeats and reiterates each and every allegation, fact, and defense as if fully
sct forth and repeated herein Averbaxim.v

Defendant Green will show that she owns a piece of property located on the cormer of Nichols
Lanéfi-lmneiand Drive and Highway 28, immediately porth of Mﬁl Town Express gas
station, in the community of Mountain Rest. Ms, Green's property was developed in 1961 and
has always inchuded a substandard dirt and gravel road, originally named Nichols Lane, which

ran along the south-east boundary line of the property.

. Defendant Green will show that Plaintiff owns several parcels aof land inside the Issaquena

Ridge Subdivision, which is located to the south and 1o the east of Ms. Green’s property, Ms,

+ Green's property has never been part of the subdivision and the Plaintiff™s property has never

13

touched or adjoined Ms. Green's property.
Defendant Green will show that Homeland Drive, which the Plaintiff specifically refers to in
her pleadings as her platted right of way, had originally been platted as thnrty {30} feet wide

and it progresses through the subdivision, and enteres into Highway 28 on the south side of

* Tunne] Town Express gas station zlf the while never touching Ms. Green’s property.

Page 2010
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14. Defendant wil‘f show that in June 2008 a small section of Homeland Prive, which connected
to Highways 28, was unofficially closed for unclear rcasons, and Oconee County roads
department renamed Nichols Lane as Homeland Drive.

15, Plaintiff is now claiming a real property right to Ms. Green’s property on the basis that when
Nicholfs Lane was renamed into Homeland Drive, then the act renaming of the toad to
Homeland Drive also transfer all right that the Plaintiff bad to the original Homeland Drive
into the new focation,

16, Defendant Green will show that.Plaintiff is more than aware of the renaming of the road, as
she had been living in the subdivision for more than a year prior to the name change, and that
she still maintains her rights to re-open the original location of Homeland Drive, but has failed
to do so and chose to attempt to assert a ¢laim spon my Green’s propetty in order to ex;pand
the road to benefit the commercial traffic for the f’iainﬁﬁ‘ and Third party defendant’s benefit. |

17. Defendant belioves that the Plaintiff's complﬁint is not only unreasonable but cannot be
supported by any statute, case law, or any notion of equity, and therefore Defendant Green
requests that the Plaintiff's case be dismissed with prejudice, and she be ordered to pay the

defendant gll attorney fees and costs in this matter.

18. Defendant Green repeats and reiterates cach and every allegation, fact, and defense as if fully
set forth and repeated herein verbatim.

19. Defendant will show that the Plaimiff and Third Party Defendants have conducted tortious
imerference with a real property right by repeated an’zemptb; o expand Nichols Lane into her

Page 3 of 10
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20. Defendant Green admits that Nichkols Lane has been in use for so long that the Plgintiff and
third party defendant can use the road like any other member of the public. However, as
explained above, the Plaintiff and Third Party Defendants do not own any personal interest in
any manner to Ms, Green’s propenty.

21, Defendant will show that Nichols Lane is & private substandard road, and that according to a
plat prepared by Randall G. Miller, SC RLS #19402, dated QOctober 16, 2000, and recorded in |
Plat Book A784, Page 1, records of Oconee County, South Caroling, it is gpproximately two-

*thirds (2/3) of fifteen (15) feet or around ten (10} feet in width.

22 Thercfore every time the Plaintiff and third party defendant attempted to widen past {10) feet
in width, then then they are interfering with Ms. Green real property interests.

23. Furthermore, if and when the Plaintiff and third party defendant believe that Nichols Lane is
not wide enough to meet their needs, then they should use the original focation of Homeland
Drive, which according to their plat should be thirty (30} feet wide.

24. For these reasons, Defe;amm Green ask the court to restrain and enjoin the Plaintiff and Third
Party Defendams from widening the road on her property.

For s Fourth Defense by way of a Countercls ird Pa
Plaintiff’s condnct violated county ordinances

25. Defendant Green repeats and reiterates cach and every ellegation, fact, and defense as if fully
| sef forth and repeated herein verbatim.

26. Defendant will show that the Plaimiff and Third Party Defendants have been attempting to

widen Nichols Lane into Ms. Green’s iand for the bengﬁ{ of their commercial enterprises, and

in violation of the county ordinances.

Fage 4 of 10
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27. Defendamt Green will show on the 2000 plat, referenced above, that the south cast comer of
her home is indicated 1o be thirty (30) feet from thg opposite side Nichols Lane, or that the
road is appmxmteiy twenty {20) feet away from the comer of Ms, Green’s home.

- 28, Defendant Green will show that Oconee County Ordinénce §32.214(b)-(d) and Oconee County
Ordinance §38-10.2 require 2 minimum setback of twenty-five (25) feet from 2 road’s right of
way to the building line on that property. While the county allows for substandard roads to be
grandfathered in, any attempt to expand or develop the road further would require the minimum
performance standards to be followed, which is impossible under its current situation.

29, Since the distance between the road and Ms. Groen's home is fess than twenty-five (25) feet,
then the Plaintiff and Third Party Defendants should be restrained and prohibited from

expanding the road on either side.

30, Defendant Green repeats and reiterates each and every alflegation, fact, and defense as if fully
set forth and repeated herein verhatim,

31. Defendant Green will show that the Plaimtiff and third party defendam direct commercial
traffic, including customers, delivery trucks, and building equipment to traverse Ms. Green's
property along the substandard road. At certain times of the year, the Plaintiff and third party
defendant cause over on hundred (100) vehicles to travel the road in a single day for their
commercial enterprises,

32. Defendant Green will show that Oconee County Ordinance under Chapter 26 Roads and

Bridges, the county requires private drives that service more than three (3) residential

Page 5 of 10
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33.

34,

3s.

36.

37

dwellings to have minimum of a fifty (50) foot right of way' in additional 10 the twenty-five
{25) foot setback on each side of the right of way.? Meaning there s!muid be at Jeast one-
hundred (100) feet in-between the buildings located on each side of a private road that seﬁ‘icm
more than three residential dwellings. Moreover, for roads that service commercial activity
there is a minimum of one-hundred and sixteen (i 16} feet required to be in-between the
buildings located on the side of a '@d.’ ‘
Defendant Green will show that the distance between her home the storage rental building,
which is the closest structure on the Tunnel Town gas station property, is less than ninety (90)
feet.

Sinee the road is substandard, and could never be brought up to minimurm standards, then the
Plaintiff and Third Party Defendants should be order 1o direct their commercial traffic through

the original location of Homeland Drive.

ALK

Malicious and Intentional T

.05

Defendant Green repeats and reiterates each and every allegation, fact, and defense as if fully
set forth and repeated herein verbatim.

Defendant will show that the Plaintiff and Third Party Defendants have malicious and
intentional trespassed onto Ms. Green’s property numerous times by attempting to relocate
boundary markers, tear down no trespassing signs, and 10 cause nuisance.

For such reasons, Defendant asks the court awards her darmages for each time, the Plaintiff,
third party defendant, or one of their friends or agents trespass upon Ms, Green’s propenty.

! See generally Oconee County Ordnance § 25-2 Private Road Standards and Regulation,
Z see Ccones County Ordnance § 26-1 General Provisions that require Chapter 32 performance standards to be
impose on the development of roads.

3 Spe Orones County Ordinance 25-4{1)

Page 6of 10
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For a Qeventh I)efensee by wgg of 9 Coumerchlm/ Third Parg Claim

38. Defendant Green repeats and reiterates cach and every alflegation, fact, and defense as if fully
set forth and repeated herein verbatim,

39. Defendant will show that the Plaintiff and Third Party Defendants have malicious and
intentional caused damage 1o real property by the following:

8. Removing soil and sod and other vcgefatmn from Ms. Green’s property in an attcmpt to
expand the road; '

b. Adding dirt, gravel and rocks onto Ms. Green’s property in order to suppress the regrown
of grass and other vegetation, in order o expand the road,

¢. Removing an expressly granted drainage easement on the other side of the road, causing
soil erosion, and ruts to develop on the road. Then using the ruts as justification to scrape

| the road, and Ms. Green’s property, or add additional rock and gravel to the road, which

also is placed on to Ms. Green's property in an attempt 1o widen the road.

40, For such reasons, Ms. Green’s real property suffered damages, and that the Plaintiff and Third
Party Defendants, jointly and severally, should be ordered to pay Defendant Green the amount
to correct such damages to her real property. Futthesmore, the Plaintiff and Third Party
Defendants, jointly and severally, should be ordered to pay punitive damages to Defendant

Green for their intentional and malicious actions.

41. Defendant Green repeats and reiterates each and every allegation, fact, and defense as if fully
set forth and repeated herein verbatim.

42. Defendant will show that the Plaintiff and Third Party Defendants have malicious and
intentions] caused damage to personal property,

Page 7 of 10
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& By purposely driving over Ms. Green's boundery markers, including several times where
the drove on the wrong side of the road with the specific intent to run over such boundary
markers causing them to break and splitter;

b. By throwing the boundary markers throughout Ms, Green’s property, ineluding on her roof,

her decorative mini-cabin and cauging problems her yai'd, onto her roof, and on Ms.
Green’s decorative mini cabin,
¢. Vandalizing Ms. Green property, inci'édiﬁg where June White grabbed landseape ties and
swung them on a tree until they broke, and throwing the landscape ties on the cabin in order
o damage it ' |
43, For such reasons, Ms. Green's personal property suffered darnages, amd that the Plaintiff and
Third Party Defendants, jointly and severally, should be ordered to pay Defendant Green the
amount to correct such damages 10 her property. Furthermore, the Plaintiff and Third Party
Defendants, jointly and severally, should be ordered to pay punitive damages to Defendant

Green for their intentional and malicious zctions.

44, Defendant Green repeats and reiterates cach and every allcgation, fact, and defense as if fully
~ set forth and repeated herein wrbaiimﬁ
‘ 45. Defendant will show that the Plaintiff and Third Party Defendants have maliciously and
intentionally stole Ms. Green’s property, including the theft of boundary markers, no
trespassing signs, metal objects, and other items located on her property.
46. For such reasons, Ms. Green suffered a loss, and that the Plaintiff and Third Party Defendants,
Jointly and severally, should be ordered 10 pay Defendant Green the amount to as to the value
of such property. Furthermore, the Plaintiff and Thfrd Party Defendants, jointly and severally,

Fage 8 of 10
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 should be ordered to pay punitive damages to Defendant Green for their intentional and

malicious actions,

set forth and repeated herein verbatim,

48. Defendant will show that the Pleintiff and Third Panty Defendants, along with others have
collectively engaged in conduct with the specific intent to harass, and intimidate Ms. Green
with the specific goal to attempt to cause her to abandon her property rights for the benefit of
their commercial enterprises,

45. The Plaintiff and Third Party’s actions include the prior counterelaims as well as the following
additional conduct including yelling, cursing, and threatening Ms. Green when she is outside
in her yard; making obscene gestures to Ms. Green and/or her security cameras: honking their
car horns by Ms. Green's house, especially at night; parking a truck filled with rotting garbage
in her yard cause noxiows odors to permeste into Ms. Green's home; driving up _and. down the
road in successive fashion whenever Ms, Green is seen outside by the Plaintiff or Third Party
Defendants; parking atthe gas. station w watch and shserve Mg, Green whenever she is outside
home; and increase the frequency of zctions Mwneve? she sock ussistances form law
enforcement.

50. Defendant Green alleges that the Plaintiff and Third Party’s actions are so extreme and
outrageous that that it exceed all possible bounds of decency.

51. As & direct result of the Plaintiff and Thied Party's actions, Defendant Groen has suffered
mental and emotional distress that affected her daily life, including having trouble sleeping,

getting depressed, avoiding causing her to abandon basic daily activities, causing to forge basie

Page90if10

26



cleaning of the houss, and maintenance of the yard, and causing Ma. Green to develop herding
Mnciest her 10 abandon the care of her yard and home, the her daily needs, and causing the
Ms. Green to begin in hording activity in order to avoid continued problems with the Plaintiff
and third party defendants.

32. For such reasons, Ms. Green asks the court fo order the Plaintiff and Third Party Defendants,
joim.fy and severally, to pay her for such damages including punitive damages as a resuli of

the malicious behavior.

WHEREFORE, Defendant Green in additional to the request made above, prays for the following

relief:

A. Restmining Order prohibiting and restraining the Plaintiff and Third Party Defendants,
jointly and severally, from trespassing on her property, expanding the road on either side,
and/ or directing their oénumrciﬁl enterprise throngh Ms. Green's property.

B. Actual and punitive damagcs the Plaintiff and Third Party Defendants, jointly and
severally, caused Ms Green to suffer as a direct result of their conduct.

C. Attomney fees and Costs for filing an action in violation of Rule 11 of SCRCP.

. And such other and further relief as this Court deems just and pmpcr

- Roberta Barton SC Bar No. 81110
167 N. Fairplay Strect {29678)
P.O. Box 2046
Seneca, SC 20679
Telephone (B54) 882-5878
Fecsimile (864) 882-5613

July 18, 2016
Seneca, South Carolina

Page 10 of 10

27



10

i1

i3

13

p13

17

18

Chauga Creek Retreat LLC v, Marilyn Green et ol
Lase Ne. 16-CP-37-0344
Hearing of Febraary 27, 2018
Befere The Eonorable Perry H, Grasely

2. Two and nine, which are very
similar, are not the =&ame?

A. ERight.

Q. Beiow the lire -- and &t that tims

it did not have a name, i1t said a thirty-foot

k. Righz.

2. Where 4id the thirty-foot strsec
concept come from?

2. I understand that Ms. Nichols is the
cne that gave the county the name for it.

Q. His testimony was that he said it’'s

&. I said it was below the Xichols
property iine. I has the 2ld pins. I mean,
I tied the old pins in and they matched the
oid plat. 3o as far as I was concernad, the
rrogerty iine on the tract platr, which I
don't know the -- Exhibit 3, I gusss. Yeah.
Exiiibit 3 is the property line of the
property which I surveyed, plus it is the
properiy iine of the Nichols plac.

Thers i3 a plat referenced on hers, ‘é€2.
There iz an individuwal platr of that, plus

There is a plat of all this property that at

24
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Chauga Creek Retreat LLC v, Marilyn Green et aof 23
Case No. 16-CP-37-8344
Rearing of Febraary 27, 2818
Bafore The Honorable Parey H, Gravely

X, Well, at that time I looked up the
pilats. I have the tax maps and the plats
hers that I aobtainzd from the courthouse.

2. Bimpls gquestion, how far back dig
you actually get with all these oid =urveys
to bring them forwards?

A, Welk, ever what are recorded, that’s
the plats that I pulled up at ths time that I
did the survey. 3But they were recorded in
the courthouse snd the pins pretty well match
the, uh, piacs that are thers. -

If vou notice, the parts that I 1sft our,

therse’s a plat on record that has tho3e sams

Q. You said at some point that the pins
that you referenced here went back at least
thirty or forty years.

A, I think it was 1%52, was Mr. Eari’s
piats.

a. Those pins have heen in place for a
sigrificant pericd ¢f time?

L. Y23, sir. I would aisc say that the
pin that is gusstionable where the line is, I
think that pin is-still there. I went ocur to

logate that pin becauss I had a distance from

29




[ 2]

10

it

12

i3

14

15

16

17

i8

19

20

21

22

Chauga Creek Retreat LLC v. Marilyn Green et gl 25
Lase Ko, 16-CP-37-0344
Hearing of February 27, 2018
Before The Honorable Perry H, Gravely

2. It shows half of it is on her

properry and half of it is below it. I8 that

A, Yes, sir.

<. You said that you found a pin that
had besn there for a significant pericd of

A Well, I acrtually found -- Mr, Miller
haz a telephons pole shown on nis gplat., I
have a distance iike twelve fset to5 the south
of that., Iv's shown on Zxﬁibit 3

Q. Survey of property bought from the
foreclosure sale?

A. feah.

£. It shows -- t2ll me what this says.
What is that word? Those tws words?

A. “Gravel driwve”.

2. Is it wyour opinicn that this is the
road that goes in, is pamed -- 15 now named
Homeland Drive? ‘

o ¥es, sir, that's the road. I'm surs
by kis drawing that is the =dge of the road.

2. How long is Homeland Drive as such

exigead?

30
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Changa Creek Retreat LLC v, Marilyn Green et al. 29
Case Ke. 186-CP-37-8344
Hearing of February 17, 2018
Before The Houorable Perry H, Gravely

side gf Tract L.

<. Does it encompass any of cthe Nichols
prooerty?

A, Wg, sir, the fifreen-foct right-of-
way line on the norih was the Mendslson line.

G. Tell me what exists on the bottom —-
can you read the botioxw side of cthe property
in guestion?

A, i{No werbal response).

L. Is there a fsnce?

&, Therse i3 a chain link fence.

T. ~Your testimony, I understand, is
that the rcad is below that fence; is that
COXISCT?

A, Yes, sir. I woald say that the
chain link fence at one time was put on the
progerty iine. ‘

2. Sc the properyty — the survey under
which she'tcck titig is still showing a
fence?

A, Yes, sit, it's showing that there’s
& -- he's saying -- weli, lest’s sse2, it's &
four-foct chain link fence,

2. The survey by which he took titis

savs V& thirvy-foot sasement, [ifteen foo:
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Chauga Creek Retreat LLC v. Marilyn Green ez, gl

Case No. 16-CP-37-0344
Hearing of Febraary 27, 2318
Betore The Honorable Perry H, Cravely

&1l of these pina. Correcte

A,

ida

Yes.

Angd you measured -- &Very one thait

has an “I0" is =smn “iron oid?

s

2.

That’'s correc:t.

Sz yvou measursed from here o here?

Angd here to here?

&nd as we go -- and I'm 3ust hitting

cn -- the next one is the L2, going down?

A.

[ %]

say that

not part

forced &

Yeah,

Hext one -- I think that is an L7
It?3 an L:.

Liz

{Affirmative nod].

Angd then you go over here and you
you found this one; is that oorrect?
Dig you measurs this one back here?
Yes, I 4id. I have & plat, which is

of it, becauss I actually did the

n intersection in it to tell you what

that distance is.
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Chauga Creek Retreat LLC v. Marilyn Green ez al 38
Lase Ro. 16-CP-37-8344
Hearing of February 27, 2018
Before The Houorable Perry 3. Gravely

2. What is that distance that vou had
in there?

A, The distance that I have in there is
285,86 feet.

. Two-gixey-fivwe {2€5817

Z. Um-humm, (affirmative nod).

<. Tzu are aware that on the ‘6l plat
that it was €% between the point in betweed
these two and that point?

A. Tes, it couid be. I mean, I've gone
~ut and measured and found more than four
feet before.

Burt, again, I forced this clcsure in from
this plat that I had done earlier. I made
those wariances go in there, and I asked the
compatér to tell me what it was bhetween those
pointe.  So there could have been some type
of error in my translation.

2. Sc vou could have mades a mistake?

A I could have, because I didnft have

any way <f clcsing it cthey than the

compusation.
2. But definitely thisz 1%61 plat has

it fromw this pin to this pin as 265.8 fest,

Lorregt?
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Chauga Creek Retreat LLC v. Marilyn Green et ol
LaseRe, 16-CP-37-0344
Hearing of February 27, 2018
Before The Honorable Perry H. Gravely
you stop befzre you get. oo fifteen, isn':t
that in the road?

A, T is in the road, but you're using
i3 plat that is calling the property line
the center »f the road and I've been tryving
to tell you for che %ast thirty minptes thet

I offgset that reoad frém the property line
fifreen feet. This line is pretty much
correct with whatever tract the store is on.

Q; Well, and I am tryving Io s3how some
miszakeslthaz &re in your calculations.

You s38id that when you set it up hers,
you had a completely boxed road. But if vou
look eight years Ilater, it falls within the
middle of the read.

. OCkay. Let’s say that his point is

incorrect, that he should be three fset

farcher and that would make everything metch:

A. But if he -- if what he measursed is
ZBZ.06 minus the 7€l, it still faliis in the

middie of the read. It would line up the

way that it was intended.

-

A. OCkay. Let’s ssy that he ser his

nail and cap three feet too far., 5o we pull

47
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Chauga Creek Retreat LLC v, Marilyn Green et ol 52
Case No. 16-CP-37-0344
Hearing of Febraary 27, 2813
Batore The Hororahte Perry H, Gravely
MP. WHITREY: Your Honor, if I might,
this is a -—

THE CQURT: I understand, but this is

(2]

rogs-eXamination. Let’s kind of keep it
XOVIRG TOO.
MS. BARTOR: Well, itfs ---
THE COURT: I'm just saving.
CRO5S TEAMINATICH CONTINUED
BY MZ. BARTICH:

g. Bur you're saying that that was a
cﬁe-zim& -- what are you saying about this
back pin? That it was in the middlies of the
road or --—-

A, Today it's not in the middle of the
road. It’s & fence color, there is a fence
thera., Somebody else put up & fe2nce, az they
cail it.

2. wWhat made wvou make thst determina-
tion?

. Weli, we have plats that wer
usﬁally‘used and when you come across it and
it says 133.¢6 fegt from this pin o pin —
and I usaall? get that on my plat. I'm
usually off as much &s an inch or so but I

came Gut exactly with what he had and I was
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Chauga Creek Retreat LLC v. Marilyn Green et ol
Case No. 16-CP-37-03%4
Hearing of Febraary 27, 2318
Before The Hocorabie Perre 8, Cravely

L. wWhat was the field of evidence that

A, Because the raad is not where the
rin is. I'm saying that if the pin was in
the center of the road that it had To be that

the road has moved, because the pin iz s35ill

2. So the pin is still there? Above
ground?

E. Yes, ma'am.

2. 2nd it wasz above ground even though
this other side of %he road was buried six
inches?

k. Yez, ma'zm.

Z. Sq the surveyor who buried this one
just dug that up above everything, is the
theory that yéu're basing your ---

&. FNo, I think he wrote it down becauss
reoplie were driving over the pin. But

scmeboady €lse came back in there and re-

h

stablished it. That is what this plat is
for, is putting these pins back in cass they
aYe gone.

2. But the pin here that was found was

36
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Case Ko, 16-CP-37-0343
Hearing of February 27. 2818
Before The Honorabie Perry . Gravely

>

Prior Toomy Survey, ves.

(&)
oy
(]

1]

: I don’t kmow what z2lse a

By
&
2.

(]

SYrveysr can 4o, found thess iron pins old,
I found this iron pin here, old, foo. 3ut
what am I supposed 1o da§ Iron pins move.

<. Yom said you found that iron pin but
when y¥ou iook art the wap it still gconnects
the way that it is unless you ussed the wrong
numbers. The numbers off of someone elze’s
riat, you 32id the numbers of the person are
affecied —--

MR, WREITKEY: 3She is saving he azed.
ITnis i3 Milledfs -—

THE CCURT: Let’s move on.

CRO3S EXRMINATICH CONTINUED

BY MS5. BRRTION:

. wWell, wou -——

THE CCURT: You are just arguing with

the witness —- I'm going ©o lock at it.  Move
CROSS EXAMINATION CONTIHUED

“@. 3o on the face of this plaz, do you

see anything that anyvthing that iIndicates the

sz|
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The missing pin was on the centerline of
the road on the plat. It -- when I was thers
in 2000, there wasn’t any sign of that oid

road being there.

193]

¢ I found Mr. Hart’s survey, Exhibit &,
and also this plat -— which I don’'t know if
you have this a8 an exhibit or not.

MS. BARTON: Is this a part of the
exhibits?

WITHESS: This is & plat that I ---

¥5. BARTON: Hg, no. I'm asking vou
{Mr. Whitney}, is this a plat that you
submitted,

¥R. WRITKEY: Let me see it.

(SIDEBAZR BREIWEEN LOUNSEL}

¥S. BARTON: Your Honor, would you like
& Spare one?

THE CCURT: That would be great.

MS. BARTOH: I should have gave {sic)
¥OU SOme mors.

THE COURT: That’'= good.

COTGRT REPORIER: Your Honor, I marked
that a3 Defendant’s Exhibit 5.

THE CGURT:_ Okay. Defsndant's Exhibit

5. &any chisctione

7%
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Before The Honorable Perry H, Gravely

MR. WHITWEY: Ko, sir.

THE CCURT: A1 right.

WIINESS: I used Exhibizs &, 7 and &
to 4o Ty SUrvey. |

When I used nuwber seven (Exhibit 73, I
did not see centerline of the road -- any
sign of the road being there, and this was
forty, thirty-mine years after the criginal
SUIVey.

When I looked st Mr. Hart’s plats,
Exhibits 5 and 8, which showed Ellz Mae
Kichals being the adjociner on the —- on
Exhibit & it shows her being the adj&iﬁer and
it shows the dark line as the propsrty line
with a fiftesn-foot sach side right-of-way
for the roadway. Thst is also shown on
Exhibit ¢.

¥3, BRRICHE: {Continually coughing).

THE CCURT: Do you need to take a break
for a second?

M5, BARICH: I may need to.

THE CCURT: Let’s take a bresk.

¥3. BARTICH: I'x sorry. That's why I

try ©o ¥eep & big bottle of water.
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Hearing of February 27, 2018
Before The Honorabie Perry H. Gravaly
M3, BARTCH: Thank you, Your Honor.
DIRECT E¥AMINATION CORTIINUED
BY MS. BARTON: '
. Please continue,
A. I thought that since Mr., Hart had
snown the property line being a bhettey
soiution, sipce I 4idn’t find any roadway

anywhere, I —---

L. I'm sarry, if I may ask vou ---
A, Yes, ma'am?
L Dié you say that you didn't find &

road on the properiy?

A. I didn’t zee a2 road running down
whers this line would be. I calculeted where
tnis frent pin should be and looksd fgz.iz
thera., I did not find it.

I Imew whers it -- whers it should be b?
the 2id plat, and I locked for it there and
the road was ower further, not where it was
&3 shown in 19€1.

2. &nd that is using the front pin?

I

E.

calculated where the front pin
should be and it pretty much lined up with
what -- the chain link fence that I located.

Thers was not any existing sign of the road

7é
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in the year 2400,

well, --—-

i, If there, it was on the scuthern

side 2f the property lime, the old property

. Zre you teliling me that —— let me

[

- Ckay.

[ Thers was a pin ---

A_ Correct.

&@. --- ip the y=ar -—

A. {Aaffirmative nodl.

. --- by the chain link fence?s

A. Righe.

R There was a pin on the road?

&. Ko, there was no pin found there. I
caiceiszted where thet point should be so that
I couid scan for it with my metal locater and
I éidn’t find anything in the ares.

But by celculating 4t, I knew whers the

point would be. 5o I locked from there and
there wasn’t anything down this line in 2000

that iocked iike a road as shown in T£1L.
The road that was there was over as I

showed it on v plat.

77
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Before The Bonorable Perry H, Gravely

see anytning that looked like a road going
down, Al the road was to the ieft of the
property iine, not golng down the csnter of
the oid property iine.

2. Ckay. Fhat is the difisrence

betwesn the 1%€1 plat and the -—- I mean the

¢ plat.

F- well, when I established what the
T£L platr showed for the old corner and didn't
ses anything, I locksd for the recoords and
found James Hart's plat of the property next
door. S¢ I found his pins and they matched
with the pins I'd found. Based ¢on Exhibic 8
and Exhibitv 5, I 32t the properiy line whers
it is showm.

It iz labelsd on the plat —— if you
nctics, Eila Mae Wichols is the adiciner.
That's what we label on a survey as the
adioining property owner. Ihis label 55 The
adioiner, so I re-established the dark black
line on Exhibit & and used that as the

property iine for my —- for the Hichols

2. But not the middis of the road.
A

. I show the middle of the road in

42




Chauga Creek Retreat LLC v. Marilyn Green et al.
Lase No, 16-CP-37-0344
Hearing of February 27, 2015
Before The Eonorabte Perry H, Gravely
secticsn. Right?

A. It does buat that’s a very small
distance. You world have to remember that I
wWas surveying'the edge of the gravel road, s¢
thers is a little bit of ambiguity of the
gxact point. 3Bome person may Try to call it
the sxact perfsct gravel line whareas some
pecple may sse & few stones scattered out &
bit zr a5, 52 it is & little -- &s best a3 I
couid tall when I was thers.

Q.  Well, I'm 3Just asking, you know, but
we know that this right here is fifteen fest.
Correct?

A, Right, fifteen feet —-—-

G You measursd op fifteen feetr?

A. {(Effirmetive nod).

2. Then wou did a calculation and
measured out Lo here, to 12.4€8 feet.

A. Righzt.

o] Wouldn’t that be in the middle of
that road?

L. I would have to sit down and do the
math on iz, draft ic. I couldn't tell you
exactly where it would fall.

It falls Just -- it locks like it might

81
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Certificate of Counsel

The undersigned hereby certifies that the Record on Appeal contains all material proposed to be
included by any of the parties and not any other material. "

January 25, 2019

Rob€rta Barton

SC Bar No. 81110

107 N. Fairplay Street (29678)
P.O. Box 2046

Seneca, SC 29679

Telephone (864) 882-5878
Facsimile (864) 882-5613
Attorney for the Appellant
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