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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND FIFTH JUDICIAL DISTRICT

Zachary M. Merritt, as personal representative

of the Estate of James A. Merritt, Jr., Case No: 2018-CP-40-02730
Plaintiff, ORDER DENYING DEFENDANT’S
vs. MOTION TO DISMISS, OR,
ALTERNATIVELY, TO STAY AND TO

Merritt, Webb, Wilson & Caruso, PLLC, COMPEL ARBITRATION

Defendant.

This matter came before the Court on the Defendant Merritt, Webb, Wilson & Caruso,
PLLC’s (the “Law Firm”) Motion to Dismiss, Or, Alternatively, to Stay and to Compel Arbitration
(“Law Firm’s Motion”). A hearing was held on January 10, 2019. Having carefully considered
the parties’ briefing as well as the arguments presented at the hearing, it is the judgment of the

Court that the Law Firm’s Motion will be denied.

FACTUAL AND PROCEDURAL BACKGROUND

This action arises out of the Law Firm’s alleged failure to pay the Estate of James A.
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Merritt, Jr. (“Jim Merritt”) for the fair market value of his ownership interest in the Law Firm as
required by statutory law. The Law Firm is a professional limited liability company organized
under North Carolina law. Law Firm’s Mot. § 1. The Law Firm is authorized to do business in
South Carolina and maintains an office in Richland County, South Carolina. Am. Compl. §5. Jim
‘ Merritt was the managing member of the Law Firm and held a 25% ownership interest in the Firm

at the time of his death on July 12, 2017. Id 9 10. Plaintiff Zachary M. Merritt (“Plaintiff”) is the

personal representative of Jim Merritt’s estate, id. § 2, which is being administered in the Probate

Court for Richland County, South Carolina, id. { 4. RECEIVED
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: On:.lun‘e 11, ‘20’02 the‘»o'r'ig"inalf,m’embers;oﬁfthe{l;aw!l?irmz ent"eredzan;operati'ngvagreement»

R (“Ortgtnal Operatmg Agreement”) Law: Fxrm 'S Mot 1{ 1 Law Flrm s Mot Ex A er Memtt

B then See Law Frrm s, Mot Ex: A Paragraph 1.7.0f the Ongmal Operatrng Agreement contmnedv

.“an arbttratlon provrsron 1d-g1.7. When Jun Memtt ]omed the Law Frrm on August 31, 2006 L

" the'Law Fxrm adopted an’ amended operatmg agreement (“Amended Operatmg Agreement”), Law

'-_'F irm’s: Mot 1[ 4 whlch dld not contam an arbltrauon provrston see’ Law Ftrm s Mot., Ex. B

Plaintiff filed" hts mmal complamt in tlus matter on May 18 2018 and an amended’.
""comp‘lamt (‘Cornplarnt ’)-on. October 8 2018 In the- Complamt Plamuﬁ‘ makes three statutory :
'»clalms for the Court to order the Law Fum to'pay’ .hm Memtt’s estate the fa1r market’ value of Jlm‘

;Merntt’s ownersh:p mterest in the Law Ftrm, to: pay the wages owed to er Memtt by the Law. '

)

: 'F 1rm and to tum over Jlm Merntt § personal property and eﬁ'ects to hxs estate The Complamt: -

' _,:asserts clatms for declaratory Judgment, breach of statutory reqmrement to purchase shares

;jpayment of" wages, and clarrn and dehvery or replevm

The Law Firmi ﬁled ltS Mo’non on October 18 201 8 Plamtlﬁ' ﬁled a: response in opposmon _' _

‘to the Mouon on: January 8 2019 On January 10 2019 the Court )held a heanng on: the Law ‘

. .Furn s Motron at whrch counsel for both partles and Plamnff were present

77

In its' Motton the Law Ftrm argues that Plamtxff’s clatms are subJect to the arbrtratton- :

" jprovrston set forth g 17 of the Ortgmal Operatmg Agreement and should therefore be_‘ ‘
| dlsmtssed The Law Fum asserts that the. arbttratton prov1sron is governed by North Carohna law |
pursuant toa: choxce of; law provrston in 1] 10; 8 of the Ongmal Operatmg Agreement The Law" o

~F1rm contends that the adoptton of the- Amended Operatmg Agreement dld not aﬁéct OF: modrfy' :

the arbttratlon provrsron dn: the Orrgmal Operatmg Agreement
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 Plaintiff respond's that his cléims‘:aref".not"::subjeet; -toa:an.ar-bitra'tiont provision because the:

,Amended Operatmg Agreement contams no arbxtratlon prov1s1on and; does riot require: arbltratlon:

of* drsputes such as thrs one relatmg to the valuatmn of amember’s mterest in: the Fu’m Plamtrﬁ‘ o

' »further asserts that, even: 1f the arbrtratron provrsron in: the Ongmal Operatmg Agreement were: strll. R
An effect 1t would be mapphcable to- Plamtxft’ s clarrns because ‘the clarms are based on statutory _ ‘
law, not the Orlgmal Operatmg Agreement Lastly, Plarntlﬁ' argues that the Law Frrm has fatled_ “

. -to provrde a: proper bas:s for dxsmrssal of Plamtlﬁ’s clarms because under both South Carolma: '

and North Carolma law a: oourt should stay rather that : dlsrmss clarms that are subject to

-arbitration:

' LEGAL STANDARD

It is the pubhc pohcy of both North Carohna and South Carolma to favor arbrtratxon andl_ '
“f-'_to resolve doubts regardmg the scope of arbxtrabrhty in: favor of arbltratron Zabmskz v Brzghr;
| .\.‘Acres Assocs 346 S C. 580 596 97 553 S E 2d 110 118 (2001) Johnston Cmy V. R N, Rouse.-_ -
4;& Co Inc 414 S E. 2d 30 32 (N C 1992) ln consrdermg whether to compel arbltrattort of a.; o
'idlspute a court must ﬁrst deterrmne whether the, partles had Aa vahd agreement to- arbltrate
l Stmpson v, MSA of Myrtle Beach Inc 373 S C 14, 22 644 S E 2d 663 667 (2007), T: M CS
:f..Inc v Marco Contractors Inc 780 S.E. 2d588; 593 (N C.Ct: App 2015) Although pubhc pohcy,p'_ |
- favors’ the arbltratron of drsputes a party cannot be: compelled to arbrtrate clarms unless there is: a-,
| vahd arbrtranon agreement Zabmskz 346 S C at 596 553 SE: 2d:at] 18 (“Arbxtratron is-a‘matter

-of confract, aflld.:a-rn&rtyﬂcannot?‘-be:rsql?lredi to subm,l.t'toaarbn,ratmn any dispute whl_ch.he;-has;notf

- VAs stared above, the Law. Frrm asserts that the arbmatlon provrsron ‘in the: Ongmal Operating Agreement is. govemedr _

by'North’ ‘Carolina law. That position, however,. ‘presupposes’ ‘that’ there lisa ‘valid arbitration'provision in the: Ongmal

Operating Agreement The Courtneed not decide whether. North ‘Carolina or South' Carolma law: apphes because the ‘

relevant’ standards are:the same;: under the: laws' of, both States,
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R '.}Law Frrm Law Fnrn 3 Mot Ex B 1l IV E Thxs sectron states in full

agreed to submrt ” (crtatxons omrtted)), Thampsan V. NorfoIkS Ry.Co., 535" S E 2d 397,400.(N.C.
2000) (“[P]artres may not. be compelled to arbltrate thexr clarms unless there exrsts a valid

‘agreement-to:arbxtratgs”- (citatiori omitted)). -

| DISCUSS”IO“N:.ANDANALYSI'S 1

_"because the Amended Operatmg Agreement contams 1o arbrtratron‘ provrsxon and does not requrre- B

. arbrtratron of drsputes such as thrs one..

- AS set. forth above the Law Fi 1rm adopted the: Amended Operatmg Agreement in: August o
*2006:when. J im Memtt Jomed the Firm, er Memtt was not: a member of the Law Frrm when it: -
Ag'unp]emented the Ongmal Gperatrng Agreement 1n June 2002 Sectlon IV E of. the Amended; i

o 'Operatmg Agreement governs the valuatron of a: leavmg or: dlsassomated member s mterest 1n the,

/

"-Should any Member decrde to leave or, drsassocrate themselves: from the Frrm their
_mterest in-the Firm: wrll be-deteitmined by valuation of the Firm.as:an. on-going
concern. They will recéive their sharé: of the value of the Firm:less'their debtsto
“the:Firm. The' value:of the Firm will be determined by.1 third party. apprarsal ofboth.
__the Fair: Market Value of all-Firm assets-léss:the Faii Market Value of all Firm.
Tabilities: A further explanatron of departmg Member 's:rfights of valuanon will be
‘st forth in a:further: Amendment. There isno. lump sum artlﬁcrally or. arbltranly‘
determined, “buyout” amount A -

d.. Th1s sectron lacks an arbttratnon provrsron

Secnon I of the Amended Operatmg Agreement provrdes that, 10’ the extent any. provrsron o
“in the Ongrnal Operatmg Agreement confllcts w1th the: Amended Operatmg Agreement, the terms.
of the. Amended Operatmg Agreement “prevarl and- control ” and any “conﬂrctmg termis. are;

'deleted from the: Operatmg Agreement and’ replaced by the terms: of this [Amended] Agreement

gL
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The arbitration provision in-the Original Operating: Agreement references arbitration for
the determination and ;payment> of a partnership buyout arid related valuations, It provides in
| »rele_vant' part:

: 'Netther any Member fior & successor, representative; or assngn of any Member; shall
_have -any:right, title,. or interest.in or'to. any Company property or the’ right to
. partition any: Property owned by the Company, other than-the right’ 0 initiate’an
- arbitration proceedmg pursuant to the rulés. of the. American Arbitration
~ Association Rules for. determination and: -payment: ofa partnershrp assets [sic] and
payment of‘a- partnershrp ‘buyout as‘further provided in. this agreement s
explicitly agreed by: and bétween the pames that'no civil: action shall be: maintained
-against- an individual -or the. company -as .to-the determination’ of any. Tights,
liabilities, bhgatlons valuatxons, or payment plans and that all matters will be
~resolved: by arbxtranon : : : ‘

‘;Lamen sMot Ex. Aﬂl 7

' Sectlon V. E of the Amended Operatmg Agreement, ‘however,’ supersedes 1] 1. 7 of the

Ongmal Operatmg Agreement w1th respect to valuatxon of a member s mterest and’ the valuatxon ' .
Anghts of a departed member Sectlon V. E of: the Amended Operatmg Agreement omlts any ) :

| v _requ:rement that such valuatrons and nghts be determmed in arbltratlon Therefore the Amended B :f
Operatmg Agreement does not: requrre arbttratton of dlsputes relatmg to.the valuatron of a fonnerf

“ 'member s interest. Pursuant to Sectlon I of the Amended Operatmg Agreement, the supersedmg - .
terms of the Amended Operatmg Agreement control Accordmgly, the. Court holds that Plamttff’s L

clalms are not subject to an arbxtratton agreement, and the Court cannot compel Plamtrff to. arbrtrate -

-‘hls cla;lms See Zabmskz 346 S C at. 596 553 S: E 2d at 118 Thompson 535 S E 2d at. 400

The Court further holds that, even 1f it-were to. assume that the arbltratron provrsmn in the o
Original Operatmg Agreement remams in effect, the prowsron does not compel arbrtranon of o

: Plamnff’s claxms because the clatms are based upon: statutory law not the Ongtnal Operatmg AR

' Agreement
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Plaintif’s Complaint asserts causes of action for declaratory judgment, breach of the
statutory requirement to purchase shares, payment of wages, and claim and delivery or replevin,
which are all statutory claims. The Complaint does not assert a cause of action for breach of either
the Original Operating Agreement or the Amended Operating Agreement and does not seek
enforcement of any provision of either Agreement. In fact, the Complaint does not even mention
or reference either Operating Agreement. Thus, Plaintiff’s claims are entirely separate and
independent from the Operating Agreements. The arbitration provision in the Original Operating
Agreement is, therefore, inapplicable to this action and fails to provide any basis for compelling
Plaintiff to submit his statutory claims to arbitration. See Zabinski, 346 S.C. at 596, 553 S.E.2d at

118; Thompson, 535 S.E.2d at 400.
CONCLUSION

For the foregoing reasons, the Law Firm’s Motion is DENIED. The Law Firm is directed

to file an answer to the Complaint within fifteen days of entry of this Order.

Lot Vo

IT IS SO ORDERED.

The Honorable ey Manning

South Carolina Circuit Judge
2 2019
Rxchland ty, South Carolina
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