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ISSUE PRESENTED _

Is the PCR Court’s finding that counsel wés ineffective for failing to object to the
qualification of two non-scientific experts when the State did not introduce any information
about their reliability supported by anyf_pr()bative evidence or controlled by an error of law?



STATEMENT OF THE CASE

Respondent concurs that the Appellant’s Statement of the Case is accurate.
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" STATEMENT OF THE FACTS

ReSpondent believes that a full review of the facts of this case must be outlined so that this
Court can have a more oomplete understanding of the eontext and climat'eiin which the alle'g‘at'iolns of CT
were made. Without this context, this Court may not b_e clear as,to Judge éuroh’s statem'ent in his Order
Granting Application for‘ Post-Conviction tielief that is tantarnount to a harmless error anah/sis. In h|s
| Order, Judge Burch states that “due to th_e nature of the evidencevi’n this -case" Counsel’s failure to
object to the Iaok of testimony offered hy the State "regarding the reliability of their two experts “was
' clearly p'rejudicial"‘. Only wtth a full recitation"o'f the tacts of this case Ican.it be made clear that the -
.» failure to object to the qualification of these two witnesses a_s experts was clearly prejudicial"and thus,

not harmless error.

In January of 2009, Mr. Young was Invmg in Myrtle Beach wuth his wife Nicole Young. APP p. 812
Mrs. Young was formerly married to Chad Turbevulle of North Carohna Nlcole and Chad had two
daughters named cT And TT. APP pp. 812 13. At that tlme the glrls were 7 and 10 years old
respectlvely Chad and Nlcole had been mvolved ina bltter divorce and had an ongoing battle between
the two of them over custody and visitation issues lnvolvmg the two girls. APP PP 813-14. At that time,
Chad had full custody of the minor children and Nicole h/ad visitation‘rights.: APP p. 7l74. The girls woutd
come down to South ‘Carolina from time to time and stay \rvith their mother and apolicant for the

weekend and then return to North Carolina. APP p. 813.

y
In August of 2008, CT started having some problems and began se'eing‘ counselor Ms. Denise

Scearce APP. p. 248 In November of 2008 CT disclosed to Ms. Scearce that her mother Nlcole had |

touched her genltals mappropnately APP p- 251 At that time, CT was referred to North Carolma DSS

: and was in‘terviewed by Ms. Yolanda 'Damels.'APP. p. 251. In November, Ms. Danlels expressly asked Cf

if her step father Mr. Tim Young had eve'r tou:che'd her inappropriately and the child said no. APP. pp.



776-777. However, on January 16, 2009, CT disclosed to Ms. Demse Scearce that Mr. Young had
touched her gemtals with his fingers and mouth. APP p. 259. Itis mteresting that this disclosure
occurred three days‘after yet another hearing in North parolina Family Court regarding vnsnation. APP p.
~ 258. No allegation of any. inapp'ropriate touching was ever made by CT's.sister TT. APP p. 812. Also,‘ it
 has been established that after the initial disclosure against her mother Nicole in November of 2008, all
visitation ceased and the girls dld not return to their mother and step father’s home in South Carollna
APP pp. 777 778. Therefore there was no opportunity for Mr. Young to have molested hIS step
daughter in between the time that she said he had not touched her inappropriately and the time that
she said he had. |
| In January of 2609 applicant was interviewed‘ by the Horry Police bepanment and'asserted his
innocence. APP p 816. Infact, Mr Young has maintained hlS innocence from the moment he was llrst
made aware of these allegatlons until the present day APP Generally In February of 2009, Tim was
arrested. APP. PP 306, 817. Shortly thereafter, his family\hiredl Mr. Paul Cannerella to defe_nd him. APP |
p. 818. From t‘hattime ukp through the trial ofthe.case in April of 2011,'Mr. Cannerella represented Mr.
Young. At trial, the relevant evidence regarding Tlim"s guilt or innocence consisted solely of the :
testimony of 9 year old CT. APP Generally. There was no physical evidence. There were no eye
. witnesses. There were no other alleged victims. ‘Ti‘m Young testified on his oyvn behalf denying the
allegations. It was a classic case of he said, she said. APP. pp- 770-71 At the trial, Mr. Cannerella :
neglected to ask the alleged victim any questions regardmg her initial statement in November of 2008
that Tim never touched her APP. pp.221-236. Furthermore, even though Mr Cannerella had gone
through the trouble of gettmg an out of state subpoena for Ms. Yolanda Damels he told her not to come
and therefore she was never present to teII the jury m her own words that CcT had told her Tim did not
(

molest her. APP, p. 779. Two other witnesses Who were qualiﬁed as experts did in fact testify. Ms.

Denise Scearce was qualified as a child abuse assessment expert and Ms. Diane Nordeen who conducted

v N



the forensic interview of the alleged victim was qualified as an ekpért in child development as it relates
to forensic interviewing. Mr. Cannerella did not object to either of these witnesses being qualified as

experts. (APP. Generally). '



STANDARD OF REVIEW

Respondént agrees with the Petitioner as to the standard of réview.invthis matter. We believe it
cannot be over—stated that the proper standard of review in a post-conviction relief action is whether
”any evidence of probative value” exists to sustain the post-conviction relief court’s findings. Cherry v.

.. State, 300 S.C. 115, 119, 386 S..E.Zd 624, 626 (1989)1 Also, the reviéWing court will affirm if there is any

evidence to sdpport the post-conviction relief court’s fuling.. Moore v. State, 399 S.C. 641, 732 S.E.2d
P i : ‘ ) ‘ i »

871 (2012).



~ ARGUMENT

'
i

I.  The PCR éourt’s finding that couns»evlrwas ineffectji:e’ for failing to object to t_hé '.
qualiﬁ(:afion of two non“-'scientific_'e;perf;4'When thé Sta@e did not introduce any
évi?lence of their reliability was correct, c&mpletély supported by the recérq, an;i the

N corfect legal sténdarq w.as‘ aﬁplie&. | |
o .
y

fhe fin_dings of fact and‘ ¢conclusion of law ih the PCR c'olhjrt's orde‘r-are"correct and the Granting

of Post-Conviction Relief should be upheld. The Petitioner’s arguments stfajn credulity and defy basic

Iogfcal principles. The Respondent will, wheh relevant toahis argqment, outline some of the_ spe‘cioﬁs'.

claims made by the Petitioner.v

First, Petitioner attempts to claim that the PCR court’s Order is erroneously based on State v. '
Chavis, 412 S.C. 101, 771 S.E.2d 336 (2015). The petitioner argues that trial 'cou'nseAI should not be
required to be clairvoyant and predict future case law. This assertion is correct. However; the PCR

-

court’s order was based on State v. White, 382 S;C. 2‘65,' 676 S.E.2d 684 (2009) which was in existence at

~ the time of the trial of this case. In fact, trial counsel admitted at the PCR hearing that he was aware of
. i . o . . . - T . :

White, but that he failed to object to either witness Scearce or Nordeen bei’.n‘g qualified as-an expert ,
even though no evidence of their reliability was presented by the State. As for Chavis, it was merely _
included in the Order as a footnote to'helb further explain why trial counsel’s deficient performance was’

" not harmless, but in fact quite prejudicial.



| At the trial of this case; Ms. .‘Dejnis.e écearce'.was qualified as‘ an expertin child. abuse cou_nseling
an’dtreatrnent'.1 ‘APP. pp. 247;48. Typically, in child sex cases,the-State will attempt to quality witnesses V
as experts inan eflort to provided Ieéit‘imacy to and support the credibility of child sexual abuse victirns..
These tactics have 'also‘»been used by the State at times to improperlyr bolster the testimony of alleged
child sexual abu$e victims. This is a practice that'is at’tirnes’froi/vned upon and discouraged byappellate
courts. In this case,I analyzing whether or not witnesses\sho_uld _have been qualified as experts i‘s critical.
This again is due to_the fact tha’t'th.e only evidence against the appIicant at his trial'was the testimony of

the,’9,year old alleged victim.

‘In White, this Court established the standard that should be. used m determinmg whether to
» quaiify.WItnesses provrdmg non-scientific testimony as experts Under White there is a two- pronged
test that must be met before a withess provrding non- scnentiﬁc testimony may be qualn‘“ ed as an expert
wit_ness. First, the qualiﬁcationsiof the witness must be sufficient. Second, there must be a
determination that the,expert’s testimony will be relia‘b'ie.. Both the Respondent and Petitioner agree
-tha’t this witness had sutﬁcient qualifications. But, as.evidenced by the{wording' of the Petitioner’ s
question presented there was no evrdence of the witnes‘ss reliability offered In fact, there was‘
vabsolutely no testimony in the record that would shed Iight on the relative reliability or unreliability of
“the testimony sought to be offered by Ms Scearce (Tr. Tr Generally) The Appellant attempts to argue
that State v. Tapp, 398 S C 376, 728 S E 2d 468 (2012) holds that the reliability ofa wrtness s testlmony
| isnota prerequisite to d'etermining whether ornota vintness is an expert and that the real question is
the reliability of the underlymg area of expertise ThIS is absolutely preposterous if the petitioner’ S

logic were the actual law of this state then every wrtness who had traimng, education and experience

ina particular field would be an expert as long} as the thinking in that field was deemed reliable. The

A

\

11t is interesting to note that Ms. Scearce had onIy been qualiﬁed as an expert one time ina criminal case prior to
this case.



reliability of the actual witness would bé_ irrelévant. ‘Thérefore, any witness who was trained in DNA
‘analysis would be anrexpért even if that particular person th'mgled every analysis he or she éyer
performed. What Tapp does say is that you don’t look at whether the withess’s testimony is reliable,

r‘ather'you determine the potential reliability of the witness pr)'or»tb that witness being qualiﬁéd.

A closer Iook‘at Tapp reveals th.%zt thé Subreme Cogrt found tha.{ tﬁe trial court had'erred in not - .
ve‘fting‘vthe réliqbility of the proposéd e;béﬁ’ﬁ testimon} bfior to éuaﬁfying the Witness as an expert. - - )
: How;ever, thé Court went on to find that this e!rror.v(/a's :harmless bé;:ause the other. evidence lin the case
was _sufﬁcient to convict fépp. As is argued in thiév Brief, the Frial cqurt's error of ﬁot properly vetting the
“testimony of Scegrce and Nor(;een prior to qualifying them‘:ais, e*pert witnesses iﬁ this c‘a.se could néver h
bé viewed as harmless under any objective 'ahalysis. Thglreason for this asse&ion is that the' only
evidence in thi.s case was the testif.nor'\yl of a nine year old gi}I involved in a Heated custody dispute and'.
the qualifications of these two Wifnegses as eXpérts was doné solely to -ex;)iain and add credence'to the
testimony of the nine‘yéar old. Therefore, ft cannot be said that the trial court’s error |n 'nlot properly

vetting the testimony of either of these witnesses for reliability prior to qualifying them as experts was

harmless. - .

o Petitioner’s reliance on Stafe v. Jones, 423 5.C. 631, 817 S.E.2d 268 (2018) is also misplaced.
Under Jones, petitioner argues that trial courts are “tasked only with deterfﬁining whether the basis for

the expert’s opinion is sufficiently reliable $qch that it may be offered into evidence.” While this is a

correct qﬁote from Jones, it is taken out of context and thus misstates the law of this State. What the

Supreme Court does hold in Jones is that in keeping with White and Chavis, the trial court in Jones does
properly vet the witness’s testimony pridr to qualifying the witness as an expert because testimony -was
elicited that indicated that the opinions in the witness’s testimony were supported by peer-reviewed

professional journals and trade publications. Furthermore,' testimony was elicited during voir dire that

the witness herself participated in the péer review process'a_nd had given numerous presentations on

8
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the subject. In this case, no testimony or evidence was offered in voir dire (or at'any stage) as to
- Scearce or Nordeens’ opinions were supported by peer-reviewed publications or that tﬁey had "

| participated in the peer review process or that either witness had given.numerbus presentations on the

subject of their testimony to any other professionals in their respective fields.

At the P.C.R hear'iAné,"Mr. CarAmere;‘vlla éckhdwledééd that he did not o}bject‘to the .Ia'd‘( éf'
‘testimony provided during vonr dire of the witness pré-qualiﬁcation reéardin‘g her reliabilfty. APP. p. 788.‘
| He testified that he was fam’iliar with State v. thte. APP. p 786. However, r‘\evacknovgledged that there
was no testimony offered as to Ms. Scearce’s.rgliability an.d_'yet he did not object. U;1d.er State v. White,
cou'nsel's failure to objéct was deﬁcieht an_d that because of the nature of thfe evidence in this case, was

clearly prejudicial.

\

In the present cése, other than the testimony of CT, ther.e wés no other_evidénce of guilt
offered by the State against the Defendant e;t trial. Under these ciicumlsténce.f,, the irnpréb_er
qualification of Ms. Sc"earée is far frorﬁ harmless. The cfedi'bility of fhe child witness was the
cornerstone of the state’s case. Any testimony improperly admitted that woul;i tend to enhance CT’s
credibility is not h;rmiess. In State v; I\/iitchell,"378 s.C. 3;05, 662 S.E.2d 493 (2008) this Céurt found that

.

“whether an error is harmless depends on the circumstances of the particular case (Id. At 316, 499).

. Furthermore, this céurt stated in State v. Mizell \349 S.C. '326, 334( 563 S.E:2d 315, 31‘9 (2002) that when

| determining whether or nota trial error his hérmlesé the reviewing Court must look to "Wf\éther beyond

a reasonaSle aoubt the trial eArror did‘ not contribute to the guilty ve'r(’ﬁct"} Thelr'efore, the PCR court .was
cérrect to grant a new trial on thié issue, because due‘ fo thé natﬁre of the e\;idencé in this case it cannot \
b;_ said that the résult Would have been the sarﬁebeyﬁnd a re‘asonéble‘doubt if the yvitness had not

been qualified.



-

\
The Petitioner argues that the “expert witn'eSse;” did not teétify a.bout any cqnclusiohs as to‘.tl'.le
minor child, so tﬁeir reliability is irrelevant. HoWever, the impropgr qualifying of witnéss Scéarc'e is even
rﬁdre troubling d;Je to the specific nature of her testimoqy. Mes. Scearce was allowed, because éf her /-
expert qualification, to explain to the»jurydwhy CT ’s delayed »reporfir.igv was normal for vch‘il'd sex victims.
APP. pp. 261-266. This improper bol's't'eringr‘}bf the credibility of the only witness offering evidence
againét the deféndant is untenable. Ai#o, Ms. Scearce Was allowed to conﬁnent on and bljing int‘oI
evidence the ﬁndihgs of another doctor y\;ho examined CT but"di("J nof testify at trial. APP. Pp. 268-69.
- She testified that Dr. Frank Stevens found CT to.b; suffering from PTSD. She wou!d not have been
allowed to bring,th'is e;/idence out if she had not been improperly qualified as an expert. This further
affected '.(he applicant’s quest for a fair frial _b:e;ause his attorney was unable to cross examine Dr. -
* Stevens. Such a cross éxaminati_on c'oul.d.have u_nc&eréd that CT’s PTSD could have been caused by the
abuse she‘suffered at ihe hands of her fn';thér, asi §pposed to any alléged actiéhs by Respondent. The
Petitioner attempts to argue that trial counsel’s fail_Qre to'dbjeét was not ineffective Because if was a
) valid trial strategy fo not object to the"lack of reliél‘;ility testimony offgred by the State as to :chése tvyo' ’
“expert witnesses”. Howevér, itis precis'ely /these types of s?atgments maQe by Denise Scearce at the
 trial that make the failure to object to her being qﬁaliﬁed as a witness so egregious. When there is no
other evidence of guilt but the word of a young child involved: ina héated custody bvattle, any imp’rober
bolstérih_g teétimény by a so-called expert that should not have been qualified as»suc.t‘l ca;hdt be
harmless. For ekample, there have beep nume;btjs S.C. cases where appéllate courts have ruled that
the strétégy to not object employed by trial "coﬁnsellwas not valid. These cases incll.‘_lde: D'awkins.v.

State, 346 S.C. 151, 157, 551 S.E.2d 260, 263 (2001) (the jury might think “he was trying to hide

!

something”) and in Gallrhan v. State, 307 S.C. 273, 276-7'7,. 414 S.E.2d 780, 782 (1992) (did not want to
confuse or upset the jury). Similarly, in this case, it was clearly not.a'valid trial strategy for trial counsel

to not object to the Qualiﬁcation of these two witnesses because he “didn’t want to do anything to make

-
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the jury to‘ fhink that she’s some great kinq of wifnéss".‘ If hé had,objeétgd,.the witnesses nrAnay and . |
should not havg been qualified as experts and then jury may ha\)e never heard from them. The
_qualification of 4Denis,e Scear;:e asan expert and the ['esulting t'-esfir.n.ony-was 'complete\‘ly irﬁpropér and
trial counsel was ineffective for failing to object. Theréfore,’ the PCR‘Court’s ruling was'fhe only cbrrecf

ruling that could have been made.

. ' . S . \
As to witness Diane Nordeen, at the trial of this case Ms. Diane Nordeen was qualified as ai

Y

4expert in ﬁhild abuse assessment as it relates to forensic interviewing. APP. p. 33 5. Typically, in child séx
‘cases,rthe State will attempt to qualify witnésses .as éxpérts ih ah effort to provide legitirﬁacy to and
support the credibility of child sexual ébuse vi’c'tims.' TheSe tactics have alsd been used by ;hg State at
times to improperlyﬁ bolster the testimbny of alleged child SEXl;al abusé ‘victimsl. Thisis a pr'actviée that is
at times frowned upbn and (ijiscouraged by appellate ‘courts. ‘In this case, analyzing whether br;not
witnesses should have been qualified as experts is Eriti;al. This again is due to the fact ‘th-a.tit[\'e only
.ey;Aence against applicant at his trial}was the testir;ony of nine yéar Qld alleged victim who Wés |

inv_Olved'in a heated custody battle.

Again, in State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009), this Court established the standard
that should be used in determining whéther to qualify witnesses providing non-scientific testimony as

/
experts.

Under White, there is a two pronged test that must be met befc;re‘a~witness providing non- |
scientific testimony may be qualiﬁed asan vex'pertb witnes;s.' First, the qu.a_liﬁc;tions of the Witnesé must
be sufficient. Second, there mustbe a det;-:rmination fha"c the eé(pert’ s testimony will be reliab‘Ie.' Both
the Respondent and Petitioner agree that t'his witness had suff;lciént qualiﬁéations. Howév'er, there Was

absolutely no testimony in the record that would shed light on the relative re|iabilify or unreliability of

‘the testimony of Ms. Nordeen. -

11



Again, at the PCR héaring, Mr. Cannerella acknowledged that he did not object to the lack of
testimony provided during voir dire of the witness pre-qualification regarding her reliability. APP-p. 788.

He testified that he was familiar with State v. White. However, he acknowledged that there was no

festimony offered as to Ms. Nordeen’s réliability and yef he did not object. Undér State v. White, the

PCR Court found that counsel’s failure to object was deficient and that because of the nature of the
evidence'in this case (or lack thereof), was clearly prejudicial. And similarly, as was the case with Ms.
Scearce, it was not a valid trial strategy to not object to the qualiﬁcation of the witness when there was

\

no evidence of her reliability.

In the present case, other than tﬁg t_éstimoﬁy of t’l’, ,thefe Was no other evidence gf gu>iilt‘
offered by the State against the béfendant at trial: The PCR Court found that .due to thé_ngture ofthe -
evid'ence in this case thai the imprope'r qualiﬁéation Qf‘Mjs. Nor‘d_een was far_ from harmlgss. .Again, in .
Mitchell, this Court found that ”wheth'e;' an error i§ harmlgss depends on‘. @hé cir‘cumstan.ces of tﬁé
pérticular case. Furthermore, agai‘n this cburt stated in Mizell, tﬁét When determining whetf:er ornota
trial error his harmless the reviewing Coigrt must look to..”whetﬁer beyond ‘a réasdnable doubt the trial
error did not contribute to the guilty ver'd'iCt”. Thereforé:,’ the PCR céurt was correct to grant a n_ew trial ~
on this issue, because due to the néture of thg eVidence in this case it cannot be said that the result
would have been the same beyond a reasonable doubt if the witness -had not .beeﬁ’qualiﬁed. The
bcredibilitry of the child witness was the cornerstone of the state’s case. Any téstimény improperly

"admitted that would tend to enhance CT’s credibility is not harmless. Theréfdre, it was correct for the

PCR Court to rule that a new trial must be granted on this issue. -

12



CONCLUSION

For the reasons stated above, this Court should uphold sustain the lower court’s ruling granting

Post-Conviction Relief.
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