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of parole because such a sentence was excessive and disproportionate in violation of the Eighth
Amendment {o the United States Constitution and Article I, section 15 of the South Carolina
Constitution in light of appellant’s intellectual functioning as revealed through
neuropsychological data, his level-of culpability, and the statistical data illuminating the life
expectancy of individuals in the Department of Corrections?

RESPONDENT'S COUNTERSTATEMENT OF ISSUES ON APPEAL

The plea judge properly sentenced appellant to life imprisonment without the possibility
of parole after appellant voluntarily chose to pleadguilty to remove the possibility of the death
penalty, and the judge exercised his discretion after consideration.of all information provided at

o

the plea hearing to decide the appropriate sentence for appellant within the statutory range for
mutder. | _ th .



STATEMENT OF THE CASE
On February 10, 2017 appellant pled guilty to murder, conspiracy, and possession of a
weapon dilring the commission of a violent crime: "(RspQ?.zS;.li.ﬂes 3-12; pp:98-104).. Bill
McGuire and. John:De;fong represented 'ap;jelfént' Rp. 1‘)  Solicitor Walt Wilkins and Betty
Strom represented the: State R. p: 1). The State: served appellant with:a notice: ef intentto'seek
_ the death: penalty R.ps8, lmes 20-24 Pp. 18 lmes 2-7). However, through negotiations with
-cOWéL[i& was agreed?lappellanf- WOuld_pleadfgutlty¢;'as indicted and leave sentencing in the trial
ceurt's discretion. (R .18, lines"8"2!3)
The. Honorable Eugene C. Griffith sentenced appellant to hfe 1mpnsonment for murder,
and concurrent terms. of ﬁve years: ‘each for conspxracy and the: weapons charge (R p.46, line 25
4]),4‘2,51‘1116;9). |

This appeal follows.



ARGUMENT " |

The plea judge: properly sentenced appellant to life imprisonment
without the possibility of paro!e after appellant voluntarily-chose to
plead guilty toremove the: possxblhty of the death penalty, and the
judge exercised his:discretion in sentencing after consideration of
all information provided at' the plea hearing to decide the
appropriate -sehtence: for ‘appellant thhm the statutory range for
murder:

Appellant's ,s‘en;ehcei:of life without the possibility of parole is not excessive-and
disproportionate and does not violate the Eighth Amendment because.it WM;~prp§flyﬁdét¢Mine&.
affer the plea judge considered ail the relevant informiation presented to him at the plea hearing.
The judge was within his discretion to sentence appellant to 1i.f.e-'aﬁexz-boﬂzz,defen'séac.éxunsgll and
appellant conceded they understood the only agreement between the parties was to'remove the
possibility of a death sentence, and appellant voluntarily chose.to plead guilty to avoid the risk of
trial.

The record reveals. thepleajudge took into account all the information available to him,
includinga sentencmg memorandum prepared by the defense which included results of testing
which: appellant argues demonstrates a dlrmmshed level of: culpabxhty Thxs is:so.even.though.

- the results of the neu:opsygbolog;cal testing have never been litigated and no court has‘,ev,e.r
' made a finding of intellectual disability, a point acknowledged by defense counsel. during the
pleahearing. |

Accordingly, ?ﬁigpell ant's sentence of life-without parole is not disproportionate ufider the
. Eighth Ameridment, the plea;judge did not errin making his determination, and the sentenice

should be-affirmed.

Appellant pled ':guilltyi.t‘o_--_thciindi'cted:ch@rg’es_.;of murder, possession.of a weapon during



the commission of a violent crime, and conspiracy on February 10,2017, before the'Honorable
Eugene C. Griffith, (R.p.1; p.25, lines 3-12; pp.98-104). Judge Griffith explained the rights
appellant was giving up by pleading guilty, asked appellant repeatedly if:-heé understood, and
appellant indicated he did. (Rp.S5, 'l,_ine\23v-pf.2,s: line 19). The: judgé also noied appellant had two
"very competent attomeys" advising him vaﬁd, dlscussmg possible defenses and evidence with
him, and asked appellant-again if he was waiving his rightto a trial "ﬁiecly‘;and;..vduntatily,“ to
which?appellant.-réspanded, hYes, 'éir." (R.p.7, line 20-p:8; line 13). |

The State told the plea judge briefly the facts of the :c;@s,e,. Crystal Williams (Williams)
‘called 911 at about 3:45 a.m. on January 26, 2014, claiming someqn:e_‘shg;‘;her-husba_:id,::shahe-,.
the victim. (_R;p.~9,i lines 12-18). The couple's ten-year-old son was also in the ‘ho’xf_xei inn Pickens
County, heard gunshots, ran out of his bedroom, and saw his father lying on the floor. (R.p.9,
lines 19-21), The investigation subseqnent_lx re{tealed Williams planned the murder with
appellant, communicating using a messaging *a'/‘ppi'- (R.p:9, line 22-p:10, line 13).

Williams gave:a statement and admitted to the plan, and told investigators she.and
a;ppel-lani agreed to ~_s_pl'it-"__th§;proceeds,,fro_m an insurance pﬁl‘ic_.y. (R.palo,.flines 18-25). The'two
co-defendants weféfclassfﬁates-sin junior high and reconnected two to three years before the
‘. murder (R:p.10, lines 14-17). Williams stated.appellant sent her pictures of guns; includin,gr the
on;;'hé wotild nse to shoot ,hqrféhusband. (R.p.11, lines 1-4). Onthe 'r‘lig'ht‘,cf.-th‘e murder,
‘Williame's-son ’and husband each went to bedvaﬁ'er watching television while she messaged
.appellant to.come over, Rp 11, lines 5- 17) Appellant arrived wearing all black and gloves,

- and Wllhams let him inside the home. (R.p.11, lines 18-20). When Williams told appellant her

'soii, was.in the shbuﬁé and she was scared, Williams told mvesngators-zappellant responded, "God

L The co-defendants used the "Klk" app which allows users to register ! without providing a phone
number: and to delete commumcatxons after viewing, preserving anonymity. (Rip.10; lines 2-6).
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damn, cone on man, Lets go” (Rp.11, lines 20-25). Williams stated appellant told herto
‘wake the victim up and she did, telling him the wood burning stove fieeded more firewood, and
he ‘1eﬁv't_heibed‘room.,and- Williams heard gunshots, her husband yell "no," and Williams heard one
more shot. (R.p.11, line 25-p,12, line 7).

Investigators obtained & search warrant for appellant's home and found a gun hidden
under a mattress; and & box of ammunition Iater determined to be consisterit with that used in the
shooting. (Rip.12, lines 11-21). After beingadvised of his rights, appellant also gave .
statement to investigators in which he admitted he was involved in the murder. (R.p.12, liné 22-
.13, line 5). Appellant stated he and Williams started planning the crime in October 2013,

, agreeiing_tﬁey would split the money from the insurance policy. (R.p.13, lines 6-16). On the
rmoming of the murder, Willlains messaged appellant, "Let’s go ahead and do it, humy up and
lefs go." (R.p.13, lifies 21-24). Consistent with Williams's statement, appellanttold
fin?estiéa?;irsﬁ~t’héa:twurai'ran"ged;f_o,'_r;'Williams%tq let him in herhouse, she Wouldnfwakefher husband
w» ;gnazgéncﬁ:him.rﬁﬁfa- anid _appenani would shoothim. (R:p.13, line 25-p.14, line 9). Agpeilaxxt:
adited e @mpﬁed:t'heagtmgashe was walking toward the door of [Williams's] house.”- -

| \(R;p:.l‘é;;::liﬁes 9-11).

[ present evi dénce-;szappel’lant‘f_s‘,wﬁttenz.s'tatgment, as.
‘well'as that of Williams: ,iEu:i@her,Qinvesiigatprsfihad evid"eﬁcesapﬁe_llant contacted a friend
multiple times over Facebook about purchasing  gun and silencer, and could connest physical
evidence found at appellants home o the shooting. (R.p.12, lines 11-21; p.i4;ling 16-p.15,lne
21). Inzadaitiéaé;’itﬁe;Statei‘YOﬁldigptesent.ihe-autOP-SY report which reye_aed;apﬁen@'?f?h°jﬁhe 7
victim thre times. :(R.p.15, line 22-p.16, line 7). Other evidence i - |

presenied included the messages recovered from the "Kik" app which detailed the plan between



appellantand Williams. (R.p.10, lines 6-8).
~ Following the State's -récitati‘on,fthe;;p}egiud}gé asked appellant if the facts were accurate.
and appellarit feplied, " Yes, sir.” (Rgp'_.fl“'lf;,liné 21-p.18, line 1). _ “

Thee plea judge also made sure appellant understood tffie-vsenter_iciqg ;po's_éibifliticfs; The
“case-was originall;y»nbﬁcéd asa deaﬂ’:;pénal’_tg potential trial. (R.p.8; 'li-nes;_20-24; p-18, lines 2-7).
‘However, through negotiations, it was agreed appenant-zwoqld' plead guilty ~and leave sentencing,
in'the judge's discretion—with theunderstandmgthe sentence could be anywhere-in the statutory
ﬁéﬂge’iof thinty years to life. (R;p@;llf'&,.lihﬁs' ».821'-",1,8).‘ _Defense counsel ,ajéknowjedg‘gd: itwas™"a i
‘straight up plea” ax},@f-ﬂigxcfwere"né‘l-,negoﬁa;ions~:’3Zot§}erv.,than taking the death penalty off the
table 'Q‘Z(R;p;szfs; lines 19-23). Appellant agreed hie did niot téceiwe'*t_he%prémise of any particular
sentence: |

| THE COURT: [Appellan], the same question to.you. Were you
‘promised anything else other than not facing a jury and a potential
- death penalty to:get-you to plead guilty?
[APPELLANT]: No, sir.

THE C{QUR;’F:¥3H§V¢ you been threatened or-coerced by anyone to
_getyoutoplead guily?

Q [APPELLANT]: No, sir.
plea, before asking appellant:
~ THECOURT: Are youpleading guilty to these threc offenses -
murder, possession of a weapon during the cormission ofa_
"+ yiolent crime, and conspiracy —today freely and voluntarily?
[APPELLANT] : Yes, sir.

THECOURTAre you pleading guilty on those three offenses
‘because you are in fact guilty of committing them?



[APPELLANT]: Yes, sir.
(Rpws line 8-p.20, line 18; p:25, lines 3-12). The judge found the plea was freely, intelligently, |
and knowingly entered. (Rp.26, line 1 7-p.27, line 11).

Prior to sentencing, the victira's father spoke briefly about the impact losing his son had
oon his family, telling the plea judge his son was taken by "a selfish act of greed" and his loss left
‘avoid “that will never be filled.” (R.pp.28,line 12-p.29, line 2).

Next, several people spoke on appellant's behalf; inan effort to give the judge a better
understanding 6f;appellant?s'social':history and personality, Defense counsel firstnoted hehada.
sentencing memorandum to.make an exhibit which contained the basis for apﬁellar/lt’s;arj{g(_imaﬁti
for the minimum statutory sentence of thirty years. (R.p.29, lines 8-11; p42, »Iihes._4;1;6);
Counsel then told the plea judge everyone they interviewed had only good things to say about.
appellant, he was ;wgll,,-likéd;and trusted, anid the- murder was out of character for him. (R:p.29,
line 24-p.30; line '1‘3)'.; Counsel read a brief statement from appellant's mother, then stated those
who were there to'speak in mitigation would present 4 profile: of @ man who.scored lowion
neuropsychological testing, wanted t§' be liked and could be easily misled, and his co-defendant .
lied to and took advaritage of him.. (R.p.30, line 14-p.32, line 16).

Appellant's bmther spoke’ ﬁrst stating the person who committed murder was not.the
individualhe-grew up- vmh (R.p.33, lines 3- 10) Kermit Johnson (Kermit) adtmtted appellant
made "some not-so-great choices" in life, but stated appellant was always willing "to help those
, -around‘}ﬁm‘-‘ Iahd"had«a:”‘kﬁackffdr"ﬁxing'things,'" especially vehicles- (R.p:33, line ‘1‘»1"ep;35,'-1in.e,i
,4) Appellant did not do well in school and his brother thought he dropped out in'the tenth: grade,
and. Kermit tned to-encourage. him to réturn by taking him to college with-him: occasxonally v

(R.p:35, lines 5-18).



Appellant's sister-in-law told the plea judge she had always knownappellantto be "a-
kind, caring; hardswoxking, and fun guy.” (Rip:38; lines 5-12). Hope Johnson (Hope) believed -
“things _wentf:ﬂownh'vill-" for appellant after he was shot in the leg and it became pvgﬁhahning.ifor‘
him to keep up with his affair:s;,,.aédzhe was not able to work as much, (Rip:39, line 11-p:40, line
12). |

- A-former employer told the plea judge appellant was always a good emﬁloyee}}'there; :
‘when he needed him; and dependable. (R.p.40, line?.’d—_p;/-l 1, line 13). Appellant's ex-girlfriend
aind mother of his ¢ight-year-old son also spoke. (R.p.36;lines 20-23; p.37, lines 6-10). Ashley
- Ramey (Ramiey) stated appellant was. a 3“tr=u_!_w}' great person" who made a mistake, and sheasked
"t:hé:jud'g“_é{tbv’"'haye; some mercy" and give app‘éll'arit "a sentence of something other than life."™
(R:p.37, line 21-p.38, line 1),

 Finally, appellant spoke. He expressed remorse for the murder, and apologized to the
victim?s,-féIﬂily-_ {(R.p:43, lines 5-8)-

Defense counisel emphasized again-"everybody is at__-a.vc\mﬁplete loss as to how somebody
could convince this man to-do'this:® (R.p.41, lines 19-21), Counsel told the pleajudge the
school recc'zrds.-faﬁd.aﬁéumps;ichéldfgﬁi’cal' testing, along with the statements about appellant's

é}iéfa@téi*;mj'ad"e‘-f});yij:_t;hoséii»who knew him, provided a.starting point to better understand "how he
| _Qéuld-iieédﬂpéd;f\bévégﬁlliﬁleﬁ' (R.p;til.,_,.line'2i-p.42~. line 3). Cdunsfavl_:as'ked for the minimum
;éenteﬁﬁﬁf ?;ndl'gsger{ed’, §;iﬁﬁn-"cqns;ﬂt_aﬁonfwiﬁx‘-appellate attorneys.at South 'Carolina‘ Commxssmn
,df;l'ﬁdiggﬁt:Def;n“se_, hehad a duty and obligation:to object to any sentence exceeding the

minitmum “based on a very strong [intellectual disability] claim,? [appellant's] level of

2 Respondent notes fhere has never been a finding that appellant is intellcotually disabled as no
*+ such-claim has ever been litigated. :



culpability, the neuropsychological data, and statistics from the Department of Cortections”
regarding life expeetancy-of fimhé’_tes.; (R;p-.42-ﬁ,-:;line.-4-p.433 line2). |
his-objection, It-:gpp_earssfmm;.,sthgl~.r¢c.ordsf;s,§t,tached ~to:the=memorandum ;appellant-;rqpeated:_
first and third grades, and left school in the tenth grade, (R.pp.69-74), Neuropsychological
’ testing completed by '_IflqrasBpaney,;Ph.D.,«,indicat_ed appellant self:reported he wasan ‘aveiia'ge
student who was ‘invre“gﬁl‘a'r«-Clés"s"ég-,u,AOt%fSﬁéciﬁi-iaﬂucatibn. or self-contained classes. (R.pi54;
1?9387*89;)9 Appellant received a full scale 1Q score o‘ﬁS on the Wechsler Adult Intelligence
Scale-IV (WAIS-IV) tie'st’,__,prelimihﬁtily‘:plﬁdiﬁg-him in the borderline ;‘aﬁge-gﬁintcl}icqmal‘ .
functioning, (R.p.54; pp.88-89). Further, some of appellant's reported cognitive issues bezanm
120512'_‘a;ﬁ'erihe;wa‘s .SﬁOt inthe leg and fell from his truck, 'Wéllfaﬁéri tl‘l:fdevelogmqntal age of
-Ca’xzdhr‘ia;D?paﬁm[éntgioﬁfcqfrect}onsfﬁsGBQ);, and _mdlca,te_dathe‘averageeagezqiadqathﬁbyz:nauﬁél
cause‘s';;6£=i’r‘xélé.fihﬁdt¢jsﬁih 'c,orrgéﬁonal;insltitujtionsg (R.p.55; ppi93-97). In addition, the
document contained a social history obtained through interviews conducted bygthe defense which-

defense counsel maintainied lessened-appellant's-level of culpability (Ripp.56-62).

, { concurrently w:th deﬁcxts in adapnve behavmr andmamfested
durmg the developmental penod,f- ‘which is before the age of eighteen; S.C..Code Ann §:44:20+
© 30 .

4 Respondent riotes the‘majonty of the social history is hearsay and affidavits of those:

ed to the memorandum or otherwise:presented to the plea judge, nor

: : ak encing. ‘However, as dlscussed ‘below; the judge. noted:he-

the document pno 1o determmmg appellant's sefiténce. (R.p-46, lines ; X
He 3 220::220;487'S.E.2d-590, /594 (1997) (citing United Smtes v, Sllverman, 976\

1y Cir. 1992)) (explammg the -admissibility of evidence at sentencing is

; o_nal prowsmns which require the evidence be relevant. andreliable, but

‘which is 1nadmxss1ble at tnal may be: consxdered at:sentencing).

9




:’r:he--smte'-_nggted for the plea judge the plea negotiations with appellant and defense.
;_qgggsglwege.-pﬁt»{the»'fresult'.Ofﬂtihei evidence contaiﬁe”d'in=the’.izsentendii;g:memdtandum:_ (Rip43, '
ilin_e_s”s i;;;zg;l-g)'; TheStatemmntamedat was not conceding to any assessment that indicated
appellant was intellectally disabled. (R.p:43, line 20-p.44, line 6). Defense counsel agreed,
| statmgthememorandnm "provided sort of the underpinning of an [intellectual disability] claim,"
but because the parties reached a-plea agreement, the iseue;hadz not been fully :liﬁgatedi (Rip.44,
lines 7-16). '

The State bneﬂy gave appellant‘s ctiminal hzstory, which included pleas to-assault and
“‘battery.of a hlgh and aggravated nature and two counts of: assault and battery, and. rexterated its
regﬁef‘st:»fgt:éa'; life sentence. (R.p.17, lines 1‘;5“-_19; p44; ,hge:12_3~¢p;45; line 7). ‘The State :asked the
pleajudgeto ‘consider several factors when »,adeterrnining_ appellant’s.'ssentenee; including: (1)
¢évidence of appellant’s mahce, such as’ has contmuous attempts over two.months to.contact a
ﬁ'xend about buying.a gun; (2) appellant was. mstrumental incarrying out the murder asthe
-person who shot: the vxctxm, (3) ambushmg the. vxctxm as he came out of his bedroom;.(4) killing
the victim-in order. to get money from the lifed msurance policy;(5) appellant's co-defendant
previously pled guilty and was sentenced to hfe thhout parole; and, (6) appellant] had mulnple
opportumtlestowalkawayfrom iﬂiefplan.vandrfaﬂed‘ to do-so.. (R.p:16, line 8-p.17, line 174,-~p..45,f,
‘Tines 8-24).

"IIhe1p‘l‘e&ju”dge*'a_ee‘ePted;a‘ﬁpe‘llant'.éS’ guilty pleas. (R.p:6, line 1. iTBen,,fcohﬁazy-:io
- =-appeiiénfs'asserﬁ0ﬁ'ihat the judge sentenced apf:ellant’- w‘itﬁeut‘*myv explaiation, the judge made
- clear he relxed on everythmg before him to-exercise his. dnseretmn in determmmg appellant‘
sentence.. Pnor to: sentencmg, the Judge stated, "[clonsidering everything that has been presented

- -tome," wmch:mpluQed',,th§;opponumty o review "the;sentencing memorandum with-all

10



attachments" and statements made during the hearing. (R.p.46, lines 12-20): TheJudgeﬂlen

sentenced appellant to: hfe ‘imprisonment for murder, and conclirrent terms of five years edch for

Standard of Review -

Itis well settled that an appellaté<,c6tift haszho{juriédigtibnttoi,dismb;.'becauge-=ofan§g¢aj
excessiveness, 4 sentence;within fhe, f-stamtory'iiniiks unless the statute itself violates the
prohibition against-cruel and unusual punishment or the. ‘Sehtenqe is the result of prgji,.ldi.cggor
- partiality: Wood v. State, 2575.C. 179, 182, 184 S.E2d 702, 703 (1971). .A trial court has broad
- discretion in sentencing within statutory limits. Brooks v. State,, 3,2:5‘=}S_aC:'.;-2,69;, 271,481 S';E;:Zd-

712, 713 (1997).. A sentence is not excessive if it is Within the statutory limits and there are no
facts supporting anallegation of prejudice. Garreit v. State; 320 S:C. 353, 356, 465 S.E.2d 349,
350 (1995). |
The ’PIeaJu&ge Did Not Abuse His Discretion in Sentencing Appellant

The plea judge was well within his discretion to sentence appellant to life after he freely,
voluntarily, ,andgin'tell‘iﬁgje_qﬂy‘6565@-.-to- plead guilty to.avoid the ‘deathgécnal_ty; The sentence
appellant received was within the statutory range for ‘murder and properly determined after the
judge considered all 'th‘é;télgvém?:iﬁfbﬁﬂa‘t’hn:presenté_d*td him at the plea hearing.

"A .=persaxi_ who i;‘s-;cériwiic;ed,of or pleads guilty to murder must-be punished by death; or a

max_idatory' n_iixiimutrjx‘vténnaofi’mbiiéonment for thirty years to life.” 8.C..Code Ann. § 16-3-
- 20(A) .-&B@zitm:eﬁ to li_fc:; itmeans without the possibility of parole. Id. 'rheseventy ofa
sentence. djesiénaﬁeﬂi:fbr ‘a:‘parﬁgulargofféhs&tcmains-afnia_tf(_cr vof,legisléﬁve".pxem g_z»iﬁvé‘.j :Siaie Wi

Burdette, 335 $.C. 34,41, 515 S.E:2d 525, 529 (1999). When exercising discretion to-determine

1



. asentence thhm agiven. designated statutory range, a judge must be penmtted to consider’ any

| and-all information that reasonably might bear on the proper sentence: for a particular defendant.
State v. Hick9,377 §.C.322,325, 659 8.E.2d 499, 500 (Ct. App. 2008) (citing Wasman v. United
Smtes468USSS9 (1984)); see also State v. Franklin, 267 S.C. 240,246, 226 S.E.2d 896, 898

: (1976)(holdmg, inexercising his discretion, a sentencing judge f‘mgy.;gpprcpﬁately conduct an
1ihguiry‘b',road;i'n--Séoee,- largely unlimited eitheras to-the Idné;-of’infqnnafﬁbn.vhe may-consider or

 the:source from which it may come") (citations omitted).

The pleajudge did not abuse his discrefion when the record reveals he:considered all the
information before him, including the sentencing memorandum prepared by defense counsel and
;s:ateiggentsmgde;-atfihe,hearing-, “The memorandum contained hearsay from interviews conducted -
‘by;ithjejvdETéﬁs_ef-geam, resulisof Qn”euroigsyeholggigal 'teéti\ng,-’iand statistics from SCDC, all of
‘which appellant ergued atthe plea. hear‘iﬂg, and eoﬁtinﬁes to argue ofi.appeal, demonstrates a
dxrmmshed level.of: culpabxhty (Rip:29;.p. 42). Defense counsel madeclear-his- argument for the:
minimum statutory sentence rested-on the basis’ provxded i the memorandum and counsel
beheved that information; along with the people who spoke on. appellant'’s behalf, pmvxded a
starting point for the judge to better understand "how [appellant] could be duped, be gullible."

R <pp':'4'1-435 'T‘here‘ ismo in‘dicatibh-‘i’ns the record the judge ignored the information ordid not
gwe 1t any weight. Priorto sentencing, the pleajudge noted for the record he considered
everything that had beeni presented to him, indicating he took into account. the very mfonnatlon
rappellant wished him to-examine. (R.p: 46), see also-Hicks, 377 8. C at 325, 659. S:E2d at 500
““(noting a sentencmg judge's discretion includes consxderatxon of any’ and all information that
:easgnebly, right bear on the properstatutory sentence of 4 particular defendant).

However, the judgealso weighed and considered information from the State. The judge.
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listeried to the statement from the victim's father, as well asthe facts of the case as presented by

the solicitor. Thie State:argued a life sentence was appropriate given the facts of the case,

including evidence of malice-such.as .appﬁliant?s cotitinugiis attempts to purchase a gun, lying in

wait and ambushing|the victim as he walked out to get firewood, and committing miurder to get

‘moneyfrom an-insurance policy, and 'tha‘t#égpellam'sco=d§fendant. pled guilty and was seritenced
1o life. (Ripp.16-17; p:45). While appellant hoped his guilty plea to murder-and two other

charges would result in‘a mmunum setitenice of ihir;t_yfyéars;’ imprisonment; the only agreement

between the parties was to remove the possibility of a death sentence, and both defense counsel

and:appellant told the Judge dunng the hearmg thiey understood the negotiations:. (R PP 18-19),

seealso Ballon v, State, 376 S:C. 130, 137-38, 654 S:E. 2d 870, 874 (Ct.. App. 2007) (ﬁndmg

admissions made- dunng a.guilty: plea should be; cons1dered conclusive unless-a defendant
preserits valid reasons why he'should be.allowed to depart from-the trnth of his statements)

(CItlngCraWﬁrd v United States, 519 F.2d 347 (4th Cir. 197 5), overruled on other grounds by

United Statesv; Whitley, 759 F.2d 327 (4th Cir. 1985))., Appellant ‘caniot now complain about

his sentence when he voluntarily chose to'plead guilty to avoid the risk of going to trial and

agreed sentencing was in the plea judge's discretion. (R.pp:5-8; pp.18:20; pp.25-27); see also

Statev. Ray,310S.C. 431, 437, 427 S:E2d 171, 174 (1993) (holding a defendant's knowing and

voluntary waiver :ofﬁéhts:-r.muStiibfe‘:;ests;lbiisﬁed,by a.complete record, and may be accomplished.

by the iQQIlGQuy‘?fbety.'eene'the;plea:judgeandith&d"‘eféﬁdaﬂt, the judge and defense counsel, of

‘both).

aﬁccgz@inglx,-g;hej‘recbrd\;demmstratgs5theajuc1gé did not abuse his discretion ifi'sentencing

'ajppfe’iléﬁtito’; atétin within the statutorily permitted range for niurder:and this.Court should affirm

- hi§ determination.
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Appellant's Sentence Not: Excessive, Cruel and Unusual, or Disproportionate
‘The sentence appellant received for the murder-for:—fhirgaconspiracy- that left the father of'a

young son .dcad;.did tiot violate the Eighth Amendment. It was not excessive, cruel and unusual,

to expgnd;gmlt:y;plea_:;unspmdgncc'm ouuunsd:cnon. The Eighth Amendmen; prqhxblts‘cmel
sandifungéugl_;puni'shmenta | U.S. Const. amend. VIIL However, :theuE_ig:ht"h. Amendment only
e ‘forbids extreme senténces that :aré_gros"sly_diSproﬁbrftionatezto't'he crini‘e. Harmelin v. Michigan,
501.U:8. 957, 1001 (1991) | What constitutes ,éru‘e‘lfand-, unusual punishment is an gyolxiii;g
sta.ndard and 'imiélvgs‘.lod{ing;at’héw'societyrpresently v’i‘ews a particular punishnfent. -St‘ate: v,
Wilson, 306 8.C. 498, 509-10,413 S.E.2d 19,26 (1992). The clearest and most reliable
: -expré'.ééibﬁ ofa s(j‘ciety’szzcont‘empnfary~value‘s* is derived from laws enacted byﬁispg_\:;mry's.
legislatures. State v. Pittman, 373 8.C. 527, 563, 647 S.E2d 144, 162 (2007). To establish
 evolving standards of decency preclude a particular punishment, the appellanit bears the heavy
burden of showing our cultire and Jaws have emphatically and virtually-universally-rejected a
pamcular sentencmg practnce Id at 565, 647 S.E.2d at 164. "It is riot the burden’ of the state to-
| estabhsh 4 nanonal COnsensus approvmg what their citizens have voted to do, rather, itisthe
: _h'eavy burden-of the defendant to establish a national consensus aga;nst.xt;.'" S(ate v. Williams,
380 S,C. 336, 347, 669 S E.2d'640, 646 (Ct. App: 2008).

As-discussed, both defense counsel. and appellant acknowledged at the plea hearing the
onlyagreement dunng ’njegotmt;mns was to remove the;‘po_ssxblhtyeoﬁa 'de_am sgn;enceg {R.pp:18-
19). Sentencing:wasto be:in the plea judge's discretion. Appellantcannoton appeal asserta
lower lgvel of responsibility for the murder based on a claim of diminished:intellectual

functioning that has never been challenged and Wher_e no court has-ever made a finding-of -
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intellectual disability. As corréc.tfly pointed out during the plea hearing and conceded by counsel,
any iséﬁe of intellectual disability was never fully I'it’ig_atedi,because,-,appellént cﬁds,eto:‘glégd
“guilty. (R.ppi43-44), Appellant continually maintains in his brief he is iintclleiciually’:&isab_led;\
the nature-of his disability makes him less culpable than others convicted of the,..sa'me-bffe‘r_ise;,
and an imposition of a life sentence is cruel, imu‘sual, and excessive.. Again, there has never been
a 'ﬁ}ndi'ﬁ_gvﬁy any court that appellant is intellectually disabled. -See S.C. CodeAnn z§;‘44620é3.'0;
(defining intellectual disability as "significantly sub-average general intellectual functioning
existing.concurrently with deficits in adaptive behavior and manifested during the developmental
period"); see also Atkinsv. Z:Vi'rginiq,_ 536 U.S. 304, 317-18:(2002) (cautioning "[n]ot all people
who claim to be mentally retarded will be so impaired as to fall within the range of mentally
tetarded offeriders about.whom there is & national consensus," and;relying on a clinical definition
~ of intellectual. di§§bi_1ity that required sub-average ,intell.eétual functioning and significant
limitations in adaptive skills such as communication, self-care, and self-direction that manifested
‘before age eighteen, the developmental age). Further, while'those with intelleﬁtual disabilities
are categorically excluded from execution; which was not at issue here és‘.-appEIIant chose to
‘plead. guilty; the Atkins Court cautioned menital "deficiencies do not'warrant an eXemptién‘ from
criminal sanctions," but “do diminish their pe.itsénal:culpabi‘lity“ as it related to the most extreme
rsancti’ﬁn'avaiIabI'e 1o a state—i:e. the'death 'pena};y. See Atkins, 536 U.S. at 318-20. By
appellant's own.admission of guilt at his plea hearing, his level of culpability was the same as his
‘co-defendant, not Iesé; ‘MOreovér;_fas=-previously demonstrated, the plea judge considered the
| results of neuropsychological testing as part of his overalliipquiry at the hearing and the sentence
‘was a proper exercise of his discretion.

Likewise, appellant is not entitled to an individualized sentencing hearing despite: his

15



disctission>0f cases 'hdldigg,xx;xandatory'life’ without parole sentences »fOr.‘fjlf;venil'esf violated the
- Eighth Amendment. First, those cases involved & categorical chai]enge toa -sénteﬁéé;an& the
analysis does niot apply here. Second, there is no requirement for .indivi’dx;aiiZed. senitencing ina
guilty plea hearing for an adult bqﬁéizder outside a .Cap_it#l, context. Appellant presented
 mitigation evidence at the discretion of the pleaj udge:ivim considered it prior to sentencing; but-
it was not required. See Franklin, 267 S.C. at 246, 226 S.E.2d at 898 (holding; in exercising
 discretion'in sentencing, a judge may conduct a broad inquiry, largely unlimited, as to the kind of
information-considered or the source from wh:oh it may come). The United States Supreme
Court has expressly -:ejcctéd '!h@-;‘COhcept of "required mitigation" in any context other than its
deatlhpcnaltyjurispmder;cc; and has only recently expanded that to include proceedings
inyol,\{iggjpyenil‘es_,;Qfgciﬁg-.ili,fq- w’ithout ‘parole sentences for homicide. See Harmelin, 501 U.S. at
995-96 -(ho‘ldin_g_,a claim that it _is 91’1161 and-uriusual to impose a severe, mandatory seritence
withont consideration of mitigating factors has some support in'the "individualized capital-
sentencing doctrine” of the Court's death penalty jurisprudence, but the dbcﬁine may not be
extended 'Outside*tl}g?qapital :co;;;eit b‘ecauseggf the qualitative differences between i;léath and all
othet penalties); see also Miller v .Azabama,ﬁs? U.S. 460, 479:80 (2012) (Holding the Eighth
. ‘Amendment prohibits sentenéiﬁg.j'uvenilc‘honii;,id,e offenders to "fﬁanc:iato:y 3Iife\without5ipar01;=
without ;ﬁist.;;onsideriﬁg} thie hallmark features.of youth). - Similarly, oi;r Supreme Court has only
codified the requirémentfcr‘indiwidualized'.;sgnt_encingiin_ the capital trial context. See generally .
S.C. Code Ann. :§l,§: ,‘-1’_6-'3fzo(Bi-(C):-(pmvidiﬁé for the sentencing proceeding ma death penalty
eligible trial or plea). Qz_va-courtsraléo provide for such sentencing proceedings for juveniles, See
Atkeny. Byars; 410 SC 534, 545, 765 S.E:2d 572, 578 '(20:14)/'(¢xplaining juvenile homicide

offenders-could still receive life without parole sentences, but only after "an individualized
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hearing where the mitigating hallmark features of youth are fully explored”). However, because
appellant was an adult offénder not subject to the death penalty, he wasnot entitled to'an
mdxvxduahzed sentencmg heanng The plea judge. followed the proper procedure-and used his
, dlscretwn to. allow family members, fnends, and former employers to.speak on appellant's behalf
pn‘ori'tp:sentencmgi

Accordingly, the sentence was not disproportionate to the-crime committed, fit the
offendﬁr'gchn_,fthefin:fOnhation,a?ailabl'e and reviewed by the plea judge, and should be affirmed
by this Court, . |

Relief Sought Is Not Proper

Finally, the relief sought is not proper underour case law. In an dction at law on appeal, -
the jurisdictio\ngoﬂ lhe appellate court éxtends ‘merely to the correction of errors of law. Wayv.
State, 410 8.C. 377, 382, 764 S.E:2d 701, 704 (2014) (citing Carson v. CSX Transp., Inc., 400
S.C. 221, 734 8.E.2d 148 (2012)). “In the case of an illegal sentence, the well settled practice in.
this jurisdiction is to affirm the conviction but set aside the sentence and remand the case to the
trial court 'for:theiﬁurppse oﬁ-res‘el:tencing ;th‘é defendant." Staie v. Perry, 245 S.‘C. 40,42, 138
S.E.2d 643, 645 (1964) (citation omitted).

| ‘Appellant aéks the: Court to vacate his sentence and impose the "mandatory minimum

sentence of thirty years' imprisomnent." While respondent maintains the sentence appellant
received was proper-and should be affirmed, even'if this Court were ‘t; find the plea judge abused

his discretion, at most, our case law would only allow the Court 1o vacate the sentence.and

5 ln addmon, ne1ther Mrller nor Aiken foreclosed a court's ability to-impose a life without parole
sentence on & juvenile. Miller, 567 U.S. at 479-80; Aiken, 410 S.C. at 545, 765.S.E.2d at 577-78.
Neithet opinion supports the argument the plea: Judge in appellant's case was prohibited from '
sentencing him:to life imprisonment, as neither opinion references the: applicability-of life
withotit parole for an adult offender who voluntarily chose to plead guilty to-avoid the risk of
going to trial.
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remand for resentencing,

In summary; the record demonstrates the plea judge did not abuse his discretion ' when Hc
sentenced appellant to life for mtuirde;:- following the consideration of all the relevant information
presented to hixﬁ-.--at-fthe:»pléaheﬁ‘rih’g, the sentence was riot disproportionate to-:,thencl'inie, -
committed and fit the offender given the information available, and the séntence:shoﬁld'b;e

affirmed by this Court,
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Forall of the foregoing reasons, it is:respectfully submitted glhis Court should affirm the

plea judge's sentence impesed following appellant’s freely, voluntarily, and intelligently entered

euilty plea:
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