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. PER CURIAM In this domestrc relations matter, Ivery M. Chestnut (Husband)

. _appeals the family court's finial divorce decree; arguing the family court erred in (1)

- awarding Mashell Chestnut (Wife) $750 per month in permanent perlodro alimony,
- (2) finding Husband's premarital personal property. was transmuted into marital



_ property, (3) awardlng Wife one-half of the equity in the mar1ta1 home and (4)
awarding Wife $4 015.72 for attorney s fees. We affirm.

L Allmony

" Husband argues the famlly court erred in awardlng Wife $750 per month in
' perrnanent per1odlc alimony. We disagree. :

: "Permanent[] per10d1c ahmony is a substitute for support [that] is normally
" incidental to the marital relationship." Butler v. Butler, 385 S.C. 328, 336, 684 -
“S.E.2d 191, 195 (Ct. App. 2009). "Alimony should ordinarily place the supported
spouse, as nearly as is practical, in the same position he or she enjoyed during the
~ marriage." Hinson v. Hinson, 341 S.C. 574, 577, 535 S.E.2d 143, 144 (Ct. App.
- 2000). The famlly court has a duty to formulate an alimony award that is "fit,
equitable, and just if the claim is  well[-]founded." Allen V. Allen 347 S.C. 177, 184,
554 S.E.2d 421, 424 (Ct. App 2001).

In makmg an ahmony award, the farmly court must cons1der the following
statutory factors: (1) the duration of the marriage; (2) physical and emotional health
of the parties; (3) educational background of the parties; (4) employment history and

~earning potential ‘of the parties; (5) standard of living established .during the -
- marriage; (6) current and reasonably anticipated earnings of the parties; (7) current
and reasonably antlclpated expenses of the parties; (8) marital and non-marital

" properties of the parties; (9) ‘custody of children; (10) marital misconduct or fault; '
(11) tax consequences; (12) prior support obligations; and (13) any other factors the
‘court considers relevant. S.C. Code Ann. § 20-3-130(C) (2014).

| ~ We find the family court did'-not err in awarding Wife $750 per month in-
~ permanent periodic alimony. See Stoney v. Stoney, 422 S.C. 593, 594, 813 S.E.2d
486, 487 (2018) ("[TThe proper standard of review in family court matters is de
~ novo[.]"); Id. at 595, 813 S.E.2d at 487 ("[D]e novo review allows an appellate court
~ to make its own findings of fact[.]"). At the time of trial, Husband was forty-nine
‘years old and Wife was forty-eight years old; and the parties were married for.a
| perlod of ten years. See § 20-3-130(C)(1). No children were born out of the -
* marriage, but each had three children of their own from previous relationships. See
- §20-3-130(C)(9). The parties maintained a comfortable standard of livirig primarily
: based on Husband's income. See'§ 20-3-130(C)(5). Husband's and Wife's financial
* declarations listed the incomes and expenses for each party. Husband's financial
declaration indicated his income was $8,961 per month, which included his full-time
salary and retirement benefits. Wife's income was $1,580 per month, which included
wages from her part-time job as a bus driver and $250. 00 in temporary spousal



" support. See § 20-3-130(C)(6). Husband had monthly expenses totahng $6 737, and
L Wlfe had monthly expenses totaling $2,176. See § 20-3- 130(C)(7) |

The family court found that even if Wife's income was doubled it would leave

a great disparity in income between the parties. The family court noted that while
Husband's income had increased during the marriage, Wife's income remained the
- same. This trend was due to the fact that Wife's part-time employment permitted
her to have a flexible schedule that was convenient for both parties' personal and

child care needs, as opposed to Husband's work schedule. The family court

“acknowledged that Wife's income would not afford her the same standard of living
the parties were accustomed to during the marriage because "her expenses to

" maintain a separate household [took] on a greater proportion of her income." The

family court awarded Wife fifty percent of the marital personal property, which the
‘parties stipulated was valued at $5,600. See § 20-3-130(C)(3). The family court
“granted the divorce on the ground of one year continuous separation, attributing no
fault to either party, and ordered that the award of alimony would be deductible to
Husband and taxable to Wife. See § 20-3-130(C)(10), (11). Thus, upon our review
of both parties' financial declarations, monthly expenses, net monthly incomes, non-
marital property, and the statutory factors, we find that Wife has a need for alimony .

- and her alimony award is reasonable under the circumstances. See Stoney, 422 S.C.

~ at 595, 813 S.E.2d at 487 ("[D]e novo review allows an appellate court to make its-
- own findings of fact[.]"); see also McElveen v. McElveen, 332 S. C. 583, 599-600,

506 S.E2d 1,9 (Ct App. 1998) (considering the wife's financial declaration and =

: monthly expenses in determining if the family court's alimony award was reasonable

~ under the circumstances of the case), disapproved of on other grounds by Wooten v.
Wooten 364 S.C. 532,615 S.E. 2d 98 (2005).

~ Husband contends the family court fa11ed to consider the financial obligatioﬁs
arising from his ‘son's college expenses and his other son's special needs.

~ . Additionally, Husband maintains that the family court did not glve proper weight to

"the employment history and earning potential of each spouse" and "the current and
* reasonably anticipated earnings of both spouses." -We disagree. |

Husband listed the following in his financial d_e'claration: "Wofk Related Day -
Care," $400; "Children's incidental expenses," $300.00; "School lunches, supplies,

- “field trips, and fees," $ 400.00; and "College for Son," $500. One of the factors that

the family court must consider when determining an alimony award includes "the
overall financial situation of the parties, especially the ability of the supporting
~ spouse to pay." Patel v. Patel, 359 S.C. 515, 529, 599 S.E.2d 114, 121 (2004)
’ ("Three important factors.in awarding periodic alimony are (1) the duration of the
~ marriage; (2) the overall financial situation of the parties, espe01ally the ability of -



" the supporting spouse to pay; and (3) whether either spouse was more at fault than -
~ the other."). As such, the family court had to consider Husband's income and.
expenses listed in his financial declaration to determine his overall financial position.
" Nonetheless, after reviewing Husband's monthly expenses, which include expenses
for his son enrolled in college and disabled son, we find Husband has the ability to
pay, and the family court properly considered the parties' employment histories,
‘earning potential, and reasonably anticipated earnings. See Stoney, 422 S.C. at 595,
‘813 S.E.2d at 487 ("[D]e novo review allows an appellate court to make its own
findings of fact[.]"); Lewis v. Lewis, 392 S.C. 381, 384, 709 S.E.2d 650, 651 (holding
~-the appellate court may find facts in. accordance with ‘its own v1ew of the
preponderance of the evidence). :

_ Further_more, there are addltlonal factors that weigh in favor of awarding Wife
-alimony. See Allen, 347 S.C. at 184, 554 S.E.2d at 452 (providing that in making an -
alimony award "[n]o one factor is dispositive"); see also § 20-3-130(C)(13)
- (providing the court should consider other factors that it finds relevant in making an
award of alimony). The parties were married for a period of ten years and during
the course of the marriage, Wife was a homemaker and caretaker of the parties'
respective children. Wife is currently employed in the same field of work as she was
“during the course of the marriage, and her income is substantially lower. than that of
- Husband. Although Husband was the primary wage earner, Wife contributed ninety
percent of her income towards the family's expenses. Therefore, because the family .
‘court analyzed the relevant statutory factors in determining its award, a review of
~ therecord supports the findings of fact, and there is'a vast income disparity between
- Husband and Wife, we-find the family court did not err in awarding Wife $750 per
‘month in alimony and the award is "fit, equitable, and just." See Allen, 347 S.C. at

" 184, 554 S.E.2d at 424; Bodkin.v.. Bodkin, 388 S.C. 203, 216-17, 694 S.E.2d 230,

23738 (Ct. App. 2010) (finding award of alimony proper where husband was

- primary wage earner and responsible for payment of majority of the marital bills,

wife was. prlmary caretaker of parties' child and husband's children, and husband had
~ greater earning potential); Patel, 359 S.C. at 529-30, 599 S.E.2d at 121-22 (finding
award of alimony proper when husband was financially able to pay alimony award
- and was highly educated and wife had a high school education and had been out of

- work for more than 20 years); Ricigliano v. Ricigliano, 413 S.C. 319, 333, 775
S.E.2d 701, 709 (Ct. App. 2015) (finding husband was entitled to permanent per1odlc
~alimony when husband's income was, substantially lower than wife's income,
husband was living well below standard of living that he enjoyed during the
marriage, and wife. was' more educated than husband and maintained steady
employment, while husband's income fluctuated); See also Stoney, 422 S.C. at 595,



: '813 SE. 2d at 487 ("[D]e novo review allows an appellate court to make its own

o 'ﬁndmgs of fact[.]").

' II. Transmutatlon of Personal Property

Husband contends: that the family court erred in finding premar1ta1 personal
property had been transmuted into marital property Specifically, Husband argues
- that Wife's mere use of the personal property is insufficient to support a finding of -
 transmutation. He claims the property is traceable and there was no intent to make
the property marital. We d1sagree

- Marltal property is "all real and personal property [that] has been acqulred by
the parties during the marriage and-[that] is owned as of the date of filing or
' commencement of marital litigation . . . regardless of how legal title is held." S.C.
- Code Ann. § 20-3-630(A) (2014). "Equltable distribution of marital property 'is
based on the recognition that marriage is, among other things, an economic
partnership." Crossland v. Crossland, 408 S.C. 443, 456, 759 S.E.2d 419, 426
(2014) (quoting Morris v. Morris, 335 S.C. 525,531,517 S.E.2d 720, 723 (Ct. App.
1999)). Moreover , "[u]pon dissolution of the marriage, marital property should be
divided and distributed in a manner [that] fairly reflects each spouse's contribution
“to its acquisition, regardless of who holds legal title." Id (quoting Morrzs 335 S.C.
at 531, 517 S E.2d at 723)

- Non-marital property may be transmuted into marltal property if "[1] it
becomes so commingled with marital property that it is no longer traceable, [2] is
titled Jomtly, or [3] is used by the parties in support of the marriage or in some other
way that establishes the parties' intent to make it marital property." . Wilburn v.
Wilburn, 403 S.C. 372,384,743 S.E.2d 734, 740 (2013). "Transmutation is a matter
of intent to be gleaned from the facts of each case. The spouse claiming:
transmutation must produce objective evidence showing that, during the marriage,
the partles themselves regarded the property as the common property of the
marriage." Jenkins v. Jenkins, 345 S.C. 88, 98, 545 S.E.2d 531, 537 (Ct App. 2001).

- Evidence of transmutation "may include placmg the property in joint names,

transferring the property to the other spouse as a gift, using the property exclusively
for marital purposes, commingling the property with marital property, using marital
~ funds to build equity in the property, or exchanging the. property for marital

- property.” Johnson v. Johnson, 296 S.C. 289, 295, 372 S. E 2d 107, 111 (Ct. App.
1988). "The mere use of separate property to support the marrlage ‘without some
additional evidence of intent to treat it as property of the marriage, is not sufficient
" to establish transmutation." Id. at 295-96, 372 S.E.2d at 111.



In the present case, the parties stipuléted that the value of the real and persorial ',

o :property was as indicated on Husband's bankruptcy schedules, which were

introduced into evidence. The personal household property was valued at $5,600.
Husband disputes only $4,400.0f the property that includes the living room, dining
- room, and bedroom furniture. ‘Husband maintains this furniture was purchased prior
~_to the marriage.. A review of the record reveals there is conflicting testimony
regarding the furniture at issue. Initially, Husband testified that most of the items
~inside of the home were destroyed during the fire, but he did not specify the items
- that survived. Accordmg to Husband, the pieces of furniture destroyed in the fire
- were items he owned prior to meeting Wife. In contradictory testimony, Husband
stated the furniture that was in the house at the time of trial was furniture the parties
had acqulred during the course of the marrlage -

Wlfe testlﬁed that when she moved 1nto Husband's rented house she brought
furniture along with her.  Wife acknowledged that Husband had "a house full of
furniture" when she moved in, but she provided either a twin or bunk bed for her
children to use. When the combined family moved into the house Husband
~ purchased, both parties took part in looking for and selecting new. furniture for the-

“home. According to Wife, the furniture that was destroyed in the fire was the new
furniture that both she and Husband took part in selecting. Wife agreed that only a
few items surV1ved the fire, but she did not specify which items.

As pre_Vlously stated, it is undl_sputed that Husband used ‘his insurance
‘proceeds to replace all of the furniture that was destroyed in the fire. However, it is
unclear when each item was replaced. Wife stated the family moved into the rebuilt
house thirty days prior to the actual marriage. She agreed that all of the items that

-+ were destroyed in the fire were replaced. However, as the family court indicated,

- there is no testimony in the record specifying when the items were replaced, i.e.,

. -while the house was being rebuilt, during the thirty-day window prior to the

- marriage, or after the marriage. Thus, we find the household property was so
commingled that it transmuted into marital property. See Wilburn, 403 S.C. at 384,
743 S.E.2d at 740 (prov1d1ng non-marital property can transmute into marital
.. property if it becomes so. ‘commingled with marital property that it is no longer
. traceable). . Furthermore, the household furnishings were purchased and used to
support the combined family of eight. We find a preponderance of the evidence
shows the parties treated the household furnishings in such a manner during the
- marriage as to indicate their intent to make it marital property. See Johnson, 296
S.C. at 295, 372 S.E.2d at 111 (providing that using the property exclusively for
‘marital purposes is evidence that the parties regard the property as common

" property); see also Lewis, 392 S.C. at 392, 709 S.E.2d at 655 ("Consequently, the



’ family court's factual findings will be affirmed unless appellant satisfies this court

~_ that the preponderance of the evidence is against the finding of the family court.")

(internal quotation marks omitted); Stoney, 422 S.C. at 595, 813 S.E.2d at 487 ("[A]n

appellant has the burden of showing the appellate court that the preponderance of
~the evidence is against the finding of the trial judge."). Furthermore; due to the
conflicting testimony regarding the acquisition of the furniture, we defer to the
credibility determination of the family court as it was in a superior position to
observe the parties and their demeanor. See McCoinb v. Conard, 394 S.C. 416, 422,
715 S.E:2d 662, 664—65 (Ct. App. 2011) ("The appellate court generally defers to
. the findings of the family court regarding credibility because the family courtisina
~better position to observe the witness and his or her demeanor.").

I Equity in Marital Home

A. Trans'mutation

First, Husband contends there was insufficient evidence to support a finding
of transmutation of his premarital home. Speciﬁcally; Husband argues the family
court committed an error of law by relying on Wife's premarital contributions to
support a finding of transmutation. Husband cites Pittman v. Pittman, 407 S.C. 141,
151, 754 S.E.2d 501, 506 (2014), in support of this proposmon

In Pittman, our supreme court noted that it Was an error of law for the family
~court to rely on Wife's premarital contributions to Husband's business in support of

~ a finding of transmutation. - Id. The Pittman court reiterated that a finding of B

transmutation must have occurred after the date of the common law marriage. Id.
Nonetheless, the court affirmed the family court's transmutation finding, noting the -

. record revealed ample evidence to support a ﬁndlng that the parties' actions during

the marriage. mamfested an intent for the busmess to be transmuted. Id.

Here we acknowledge that the famﬂy court rehed on contrlbutlons Wife made
| durlng the engagement period, thus prior to the actual marriage. Specifically, the
family court took into consideration that the parties combined their families and
became a household.of eight 11V1ng in a three-bedroom home; both parties searched

~ for a bigger home to accommodate the combined family; and Wife was instrumental

in reworking the floor plan to add an additional bedroom when the house was rebuilt .

o after the fire.

However, there is other evidence in the record that demonstrates the parties
regarded the residence as the common property of the marriage. See Nasser-
Moghaddassz V. Moghaddassz 364 S.C. 182 190, 612 S.E. 2d 707, 711 (Ct. App



2005) ("Our broad scope of review does not relieve appellant of [his] burden to
- convince [the] [appellate] [c]ourt {that] the family court committed error."); see also

- Johnison, 296 S.C. at 295, 372 S.E.2d at 110 ("As a general rule, transmutation is a
matter of intent to be gleaned from the facts of each case."). Wife testified that a

- - large portion of her income was given to Husband to contribute to the family's

- household expenses. See Hamiter v. Hamiter, 290 S.C. 508, 510, 351 S.E.2d 581,

582 (Ct. App. 1986) (providing funds derived from salary earned during the marriage
- are marital property) Wife stated one of those expenses included the mortgage for
the residence at issue. Thus, Wife's marital funds ‘were used to build equity in the
home. See Taylor-Cracraft v. Cracraft, 417 S.C. 570, 576, 790 S.E.2d 423, 426 (Ct.
App. 2016) (providing that using marital funds to build equity in the property is
evidence that the parties regarded the property as common propetty). Additionally, -
Wife testified, and Husband agreed on cross-examination, that during the marriage
the house was referred to as "our home." In fact, Husband agreed that the term, "our

home," included Wife. See id. (providing that using the property exclusively for

- marital purposes is evidence that the parties regarded the property as- common
- property). Therefore we affirm the family court's ﬁndlng of transmutatlon

: B.AEqu1tab1e Drstrlbutlon, '

i Ne'xt Husband maintains the family court erred in awarding Wife fifty percent
of the equity in the marital home. Husband contends the family court failed to
.con51der his premarltal contribution. We dlsagree '

» In maklng an equ1table apportlonment of marital property, the famlly court t_
‘must glve weight in such proportion as it finds appropriate to the following factors:
(1) the duration of the marriage; (2) marital fault; (3) the value of the marital property

o ~and the contribution of each spouse to the acquisition, preservation, depreciation, or

appreciation in value, including contributions as a homemaker; (4) the income and

- ‘earning potential of the parties and the opportunity for future acquisition of capital -

assets; (5) the parties' health; (6) additional training or education needed; (7) the

. parties' non-marital property; (8) the existence or non-existence of vested retirement

benefits; (9) the award of alimony; (10) the de51rab111ty of awarding the family home;

(1) tax consequences; (12) prior support obligations; (13) liens and any other

“encumbrances upon the marital property; (14) child custody arrangements and.

~ - obligations; and (15) any other factors the court considers relevant. S.C. Code Ann.

§ 20-3-620(B) (2014). These criteria are intended to guide the family court in
exercising its discretion over apportionment of marital property. Johnson, 296 S.C.

at 297, 372 S.E.2d at 112. "The ultimate goal of [equitable] apportionment is to
divide the marital estate, as a whole, in a manner that fairly reflects each spouse's
contribution to the economic partnership and also the effect on each of the parties of



~ ending that partnership." ‘Kzngv ng, 384 S.C. 134, 143, 681 S. E.2d 609, 614 (Ct
App 2009) :

. As prev1ously stated, the record reveals the partles were mamed fora perlod
. of ten years, and upon Husband's demand, the parties separated in June of 2013. See

- § 20-3- 620(B)(1) (2). Husband earned a majority of the parties' income throughout
‘the marriage, worked longer hours than Wife, and received retirement payments
along with his full-time salary. See § 20-3-620(B)(4), (8). Husband's earning

. potential is much greater than Wife's, and while Husband's income - increased
- throughout the marriage, Wife's income remained substantially the same. See § 20-

- 3-620(B)(4). Wife worked part-time as a bus driver throughout the marriage, and
her flexible schedule was convenient for the family's child care needs. See § 20-3-
620(B)(3). ‘Husband discouraged Wife from accepting employment opportunities
that would have increased her income. Nonetheless, Wife provided Husband with -
. 90% of her income to contribute towards the family's household expenses—

including household bills, the mortgage, and furniture. See § 20-3-620(B)(3). Wife
‘used the remainder of her income to purchase gas to transport the parties' children to
and from school, grocenes for the ‘entire famlly, and anything else the children
' needed

We. acknowledge that Husband obtained a VA loan to purchase the home
during the engagement period; thus prior to the marriage. See § 20-3-620(B)(3).
' However, contributions to the acquisition, preservation, and appreciation of the
. home are not limited to monetary value. .Once Husband and Wife married, the
. combined family of eight lived in the home for a period of ten years, during which

Wife performed homemaker duties contributing to the upkeep of the home. See Doe

v. Doe, 370 S.C. 206, 215, 634 S.E.2d 51, 56 (Ct. “App. 2006) (noting it would be
‘unfair to the spouse who. undertook household duties for the family court to
apportion the marital estate solely based on the parties' direct financial
- contributions); see also Walker v. Walker, 2958.C. 286, 288, 368 S.E.2d 89, 90 (Ct.
App. 1988) ("Equitable distribution is based on a recognition that marriage is, among
other things, an economic partnership."). Wife was also a caretaker of the six -
- children in the household. - Specifically, -Wife was instrumental in caring for
Husband's disabled son: she visited his school during her lunch break if he had
- problems, participated in his educational development, showered and changed him

at school if he soiled himself, handled all of his paperwork and attended special =

‘needs meetings. Additionally, as the family court noted, Husband refused to allow .
Wife to take anything from the home and refused to allow Wife to use one of the
‘three vehicles at the residence once the parties separated, procla1m1ng that all the
items belonged to.him. See § 20-3-620 (B)(15) (allowing the court to give weight



in such proportions as it finds appropriate to any other relevant factors enumerated
in the famlly court's order) -

_ Furthermore the total net Value of the dlsputed property, 1nclud1ng personal
- ‘and real, owned by the parties at divorce was $56,926. Husband has an earning
" capacity and income of over $100,000 a year, and he received marital assets totaling
'$28, 463. Wife has an earning capacity and income of $18,960 a year, she received
- $23,465 in marital assets, and she -was awarded $750 per month in permanent
periodic ahmony See § 20-3- 620(B)(9) Based on our view of the preponderance
of the evidence, we find the fifty percent division of the martial residence is fair and
.~ equitable: See Stoney, 422 S.C. at 595, 813 S.E.2d at 487 ("[D]e novo review allows
~an appellate court to make its own findings of fact[.]"); King, 384 S.C. at 143, 681
S.E.2d at 614 ("The ultimate goal of [equitable] apportionment is to divide the
martial estate, as a whole, in a-manner that fairly reflects each spouse's contribution
to the economic partnership and also the effect on each of the parties of ending that
‘partnership."); Johnson, 296 S.C. at 298-300, 372 S.E.2d at 112-13 (affirming a
50/50 division of the marital estate although the parties were married for one year

- and most of the appreciation in the value of the parties' assets was attributable to

‘Husband's earnings and income because there were important equities weighing in
favor of Wife, such as'the contribution of Husband's- wages to the appreciation in

~ value of his non-marital property, Wife's contribution to the improvement of the non-
marital property, and Wife's role as a homemaker); see id. at 299,372 S.E.2d at 113

. ("How the individual factor|s] [are] weigh[ed] depend[s] on the facts of each case.").
: Therefore we afﬁrm the family court's apportionment of the marital home.

- IV Attorney s Fees

Husband argues Wlfe S attorney fee award should be reversed if thrs court
-~ reverses the family court's decision. Because we affirm the rulings of the family
court, we also affirm the award of attorney's fees-to Wife. See Rogers v. Rogers,
- 343 'S.C. 329, 334, 540 S.E.2d 840, 842 (2001) ("[Slince the beneficial result"
obtained by counsel is a factor in awarding attorney's fees, when that result is
reversed on appeal the attorney S fee award must also be recon31dered ").

- AFFIRMED.!

' LOCKEMY, C.J., and THOMAS and GEATHERS, JJ., concur.

! We_decide this case without oral argument pursuarlt to Rule 21_5',- SCACR.
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'ORDER

After careful consideration of the petitio_n for rehearing, the Court is unable to
- discover that any material fact or principle of law has been either overlooked or

disregarded, and hence, there is no basis for grantmg a rehearmg Accordingly, the
‘petition for rehearing is denied. -
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' THE STATE OF SOUTH CAROLINA
- in The Court of Appeals

APPEAT, FROM RICHLAND COUNTY
~ In the Family Court-

George M McFaddm Jr., Fam11y Court Judge

Civil'Action No. 2014-DR-40-3574 -

- Ivery M. Chestnut, .................. e e "...... Appellant,

- Mashell Chestnut, ....... . ceen e, v .......... Respondent.‘_

APPELLANT’S PETITION FOR REHEARING |

*Pursuant to the authority of Rule '221(;1); SCACR, the Appellant petitions this Honorable
Court to rehear the appeal. The pomts supposed to have been overlooked or m1sapprehended by the

~ court are as follows

L '_ .The Court of- Appeals should rehear the 1ssue of ahmony as 1ts op1mon makes numerous

_ :factual ﬁndmgs in support of alimony that actually should not be a basis to award Wlfe
_ ahmony » “

2 ‘The Court of Appeals should hear the eduitable distribution of the‘ personal property as the ' | :

‘_ personal property at issue was purchased with premantal funds, and was largely property of
‘Husband’s ch11dren from pnor relat1onsh1ps Thus it clearly was not transmuted

.‘ 3. The Court of Appeals should hear the equ1table d1stnbut10n of the equ1ty in the marital home

B . ias 1ts tra.nsmuta’uon fmdmgs do not comport w1th pnor case law and, even if they do, Wlfe "
~ should not have recerved half the equ1ty therein. | v
A4 Assummg arguendo the Court of. Appeals either overlooked or rmsapprehended the issues "

above it should recons1der the award of attorney’s fees to W1fe -
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ARGUMENT

There is an inherent contradiction in the Court of Appeals’ decision. The Court of Appeals
concluded that Wife makes so little money that, even when hér children are grown and she no longer
needs to support them, she still needs fmanéial support from Husband. However, during the
marriage, this same income apparently allowed Wife to provide for herself and her three (four?)!
children, and make such a significant contribution to Husband’s household expenses that Husband’s

pre-marital home was transmuted.
This was a mid-life marriage that produced no children and did not impact either party’s
earning capacity. Wife came into the -marriage,working part-time as school bﬁs driver .and left the
‘marriage working as a part-time school bus driver. Wife entered the marriage with numerous minor
childfen to support and le.ft the marriage with her children grown. Finally, Wife left the marriage.

Given these facts, Husband Shquld not be obligated to provide her support for the remainder of her

life.

L The Court of Appeals should rehear the issue of alimony as its opinion makes numerous
factual findings in support of alimony that actually should not be a basis to award Wife
alimony o '

- The Court of Appeals’ opinion affirming the trial court’s award of $750.00 per month in
permanent periodic alimony to Wife fails to address that Wife is working well below her earning
capacity. It further makes factual findings to support the award of alimony that should not actually.
be a basis for alimony; » |

The Coﬁrt of Appeals notes that “Wife’s income was $1,580 per month, which included
-wages from her part-time job as a bus driver.” During the litigation period, Wife failed to obtain
full-time employment.. Wife has no children with Husband. If she needs support she should Work-
full-time rather than seek support from Husband. “Alimony should not serve as a disincentive for
: spouses to improve their employment potential or to dissuade them fronﬁ providing, to the extent

~ possible, for their own support.” Myers v. Myers, 391 S.C. 308, 705 S.E.2d 86, 89 (Ct.App. 2011).

'From the record it appears Wife may have actually brought four children from prior
relationships into the marriage. R. 88; TT, p. 120, lines 14-17. = -

2
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In justifying the alimony award, the Court of Appeals also notes, that “No children were bora
out of the malﬁage, but each had three children of their own from previous relationships”and that
“Wife contributed ninety percent of her income towards the family’s expenses.” However, Husband
had ’nd legal obligation to cover the expenses for Wife’s children. Given the income disparity
between the parties during the marriage, it is unlikely that Wife’s contnbutlon to the household
expenses even covered her own children.

The record reflects that Wife’s part-time employmenf- was her unilateral decision. It further
reflects that Husband typically got ‘t‘he children ready _fof school because she had to be at work at
5:00 a.m. R. 55-56; TT, p- 26, line 25-p. 27, line 11. The record shows that Husband’s sister often
assisted in the child care. R. 52-53; 'TT, p- 20, line 1-p. 21, line 9. Wife acknowledges that Husband
was good to her children during the marriage, paying as much attention to her children’s homework
as he paid to his own children’s homework. R. 88-89; TT, p. 120, line 19-p. 121, line 6. Thus
Husband and his sistef had substantial caretaker roles for the family.

Wife was working as a bus driver and bus monitor for Richland School District Two when
she met Husband. R. 68: TT, p. 68, lines 9-14. Husband denied encouraging Wife to remain in part- |
time work. R. 63; TT, p. 3 8,lines 9-11. He actually encouraged Wife to seek full-time employment.
~ R.62-63; TT, p. 37, line 22-p. 38, line 17. At trial, Wife presented no credible explanation why she
- could not obtain full-time employment. She claims she soﬁght' full-time employment during the-'
' vman'iage R.74-75;TT, p. 82, line 24-p. 83, line 3. She claimed to be seekmg full-time employment
atthe tlme of trial. R. 85; TT, p. 112, lines 12-19. She did not explain how or why she was unable
to find full-time employment.

Wife did not forgo income and earning opportunities during the marriage in order to assist
the parties and their children. Rather she continﬁed to work at the same job she had when the parties
met. The perﬁes came _in__to thisAmarriage with their own children and their own separate obligations.

This was a ten-year marriége that did not impact either parties’ eamin‘g capécity and in which

both parties raised their own children with the other’s assistance. Nothing Justifies an award of
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“permanent periodic alimony.

I The Court of Appeals should hear the equitable distribution of the personal property, as the
personal property at issue was purchased with premarital funds and was largely property of
Husband’s children from prior relationships; thus it clearly was not transmuted. '

The Court of Appeals’ opinion finds the personal property at issue was transmuted because
it cannot determine when Husband pu'rChased the new ﬁ.lrnitufe with insurance proceeds. The Court
of Appeals’ opinion cénﬂicts with S.C. Code § 20-3-630(A). Per S.C. Code § 20-3-630(A)(3),
“property acquired by either party in exchange for property described in items (1) and (2) of this
section” remains nonmérital property. Per subsection (A)(2), nonmarital property includes “property
acquired by either party before the marriage.” It is. undisputed that Husband purchased this personal
property with prerﬁarital insurance proceeds. These insurance proceeds are thus nonmarital property.
8.C. Code § 20-3-630(A)(2). As the Court of Appeals opinion notes:

[I]’t is undisputed that Husband used his insurance proceeds to replace all of the furniture that

was destroyed in the fire. However, it is unclear when each item was replaced. Wife stated

the family moved into the rebuilt house thirty days prior to the actual marriage. She agreed
that all of the items that were destroyed in the fire were replaced.

Therefore the items he purchased with these proceeds remain nonmarital. .C. Code § 20-3-
620(A)(3). Yet the Cour_t of Appeals ﬁnds 'transmutation because it determined it was unclear when
Husband used these pfoceeds to replace the furniture:

However, aé the’lfamily court indicated, there is no testimony in the record specifying when

the items were replaced, i.e., while the house was being rebuilt, during the thirty-day window

prior to the marriage, or after the marriage. Thus, we find the household property was so
commingled that it transmuted into marital property.
* (Emphasis in original),

Itis immateﬁal when Husband purchased this property with insurance proceeds since the -
insuraﬁce proceeds are acknowledged to be premarital. Per S.C..Code § 20-3-630(A)(3) “property
acquired by either party in exchange for property described in items (1) and (2) of this' section”
remains nonmarital property. Per subsection (A)(2), nonmarital property includes “property acquired
by either party before the marriage.’; So long as this personal property i$ traceable to the insurance

proceeds—as the Court of Appeals acknowledges—it remains nonmarital.
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Of the $5,600;00 in personal property, $4,400.00 was for a “Living room an,d-dim'ng room
furniture bedroom furniture for one adult and one child.” R, | 12; Defendant’s Exhibit 3, p. 4. Further
Husband noted that this property was “the same furniture we had at Fort Stewart.” R. 64;TT, p. 47,
lines 4-13. Such propei'ty was premarital. Clearly the furniture of Husband’s child had not been
transmuted into marital property. Further, Wife’s mere use of Husband’»s household furnishings is
insufficient to suﬁport-a finding of transmutation. Taylor-Cracraftv. Cracraft, 417 S.C. 570, 5 76,
790 S.E.2d 423, 426 (Ct.App. 201 6). (“The mere use of separate property to support the marriage,

| without some additional evidence of intent to treat it as property of the marriage, is not sufficient to

establish transmutation.”).

NI The Court of Appeals should hear the equitable distribution of the equity in the marital home
as its transmutation findings do not comport with-prior case law and, even if they do, Wife
should not have received half the equity therein
The key factor in the Court of Appeals’ analysis justifying the finding of transmutation is

Wife’s use of her income “to contribute to the family’s household expenses.” As noted above,
Wife’s income from part-time employment was unlikely to cover the expénses of her own children.
There is no evidence that Wife’s contribution to these expenses allowed Husband to focus his
earnings on the payment of the home mortgage; rather Husband had sufficient funds to pay the
mortgage both before, during, and after the marriage. |

Mor_e_over, there is minimal evidénce of Husband’s intent to treat this home as marital,
Husband purcﬁased the home prior to the marriage, obtaining a VA Ioaﬁ to finance it. R. 48; TT,
p. 13, lines 11-15. He néver conveyed an interest in this home to Wife. R.» 48; TT, p. 13, lines 16-

21, Shortly before the marriage the house was completely destroyed in a fire and insurance Husband

~ bad on the property ehabled him to rebuild it. R. 48-49; TT, p. 13, line 22-p. 14_, line 10, R. 61; p.

34, line 25-p.. 36, line 9. Wife did not contribute funds fco rebuilding the house. R. 49; TT, p. 14,

line 1 1-14.' She acknowledges ma.king no direct financial contributions to the house. R. 87, TT, p.

119, line 4-13. She also acknowledges she had no abﬂity to contribute financially other than

“basically gas money, any little odds and ends, personal stuff, anything that kids needed.” R. 90-91;

5
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TT, p. 123, lines 8-p. 124, line 13. Nowhere in the record does Wife indicate she made direct
contributions to the mortgage.

Wife acknowledged that Husband “pretty much paid for e\)erything.” R.73; TT, p. 81, line
16. Husband was the sole signatory to the home mortgage. R 60; TT, p. 32, lines 15-17. The deed
was solely in his name. R. 92- 94 Defenda.nt S Exhlblt 1. He never conveyed an interest in the
property to her. R. 48; TT, p. 13, line 16-21. The mortgage was solely in his name. R. 95-108;
Defendant’s Exhibit 2. When he went into Chapter 13 bankruptcy, Wife did not join him. R. 109-
171; Defendant’s Exhibit 3. |

Further, Husband’s testiniony directly contradicts this court’s determination that he

considered the home to be marital property:

Q. Even though, this was just purchased in your name, this was always our home, isn’t
that right?
A I don’t remember saying that. But, I remembered it being my home. Because, [ was.

the only'one sitting at the table, when we close the deal.

R. 60; TT, p. 32, line 10-14.

Most South Carolina cases have reached the conclusmn that property is not transmuted by
- using it in support of the marriage. Walton v. Walton, 282 S.C. 165,318 S.E.2d 14 (1984) (holding
that the wife had no equitable interest in the marital home or surrounding acreage that had been

owned by the husband prior to the marriage); Sauls v. Sauls, 287 8.C. 297,337 S.E.2d 893 (Ct. App.

1985) (holding that the marital home was not marital property where one spouse purchased and pa1d
~ forthe house before the marriage); Carroll v. Carroll, 309 8.C. 22, 419 S.E.2d 801 (Ct. App. 1992)
(holding that the husband’s condominium, purchased prior to the marriage and titled in his name
-only, was not transmuted into marital property despite the fact that the couple lived in the
condominium for approximately two years); Thomson v. T; homson, 377 S.C. 613, 661 S.E.2d 130
(Ct. App. 2008) (finding no evidence that marital home and furnishings that were owned by the wife
prior to the ma_n;iage were transmuted); Greene v. Greene, 351 S.C. 329, 569 S.E.2d 393 (Ct. App. .

6
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2002) (holding that transmutation did not occur simply because the famﬂy lived in the home and
operated a horse business and farm on the surrounding property); Carpenter v. Burr, 381 S.C. 494,
673 S.E.2d 818 (Ct. App. 2009) (finding no transmutation of the marital home that was owned by
the wife before the marriage even though husband was listed on insurance policies on the house and
participated in paying premiums).

“[TIhe mere use of separate property to support the marriage, without some additional
evidence of intent to treat it as property of the martiage, is not sufficient to establish tra;nsmutation.”
'Murray v. Murray, 312 S.C. 154, 157, 439 S.E.2d 312,315 (Ct. App. 1993). In Murray, the Court
of Appeals agreed the marital residence had not been transmuted because Wife had failed to
“produce affirmative objective evidence showing that, during fhe marriage, the parties themselves
- regarded the property as the common property of the marriage.” Id There is a similar lack of

evidence here.

Even the marital home was transmuted, it was error to avs}ard Wife 50% bf the equity, as this
fails to credit Husband for his premarital contribution to the acquisition of the home. Fredrickson
v. Schulze, 416 8.C. 141, 785 S.E.2d 392, 397 (Ct.App. 2016) (wife’s premarital down payment to
marital home was proper factor to consider in equitable distribution); Bojilov v. Bojilov, 425 S.C.
161, 819 S.E.2d 791, 804 (Ct.App. 2018) (increasing the award of the equity-in the marital home to
Wife from 60% to 70%, as the majority of the down payment came from Wife’s premarital funds).

Further, the Court of Appeals acknowledges that the family court erred in crediting Wife’s
premarital “contribut_ioné"’ in determining the home was transmuted. The family court may have
made the same error in awarding Wife 50% of the equity in the home. At a minimum, this issue
should be remanded for the family court’s reconsideration.

IV.  Ifthe Court of Appeals rehears any of the issues above, the award of attorney’s fees to Wife
: should be reversed

-If this court reverses or remands the family court’s decision, Wife’s attorney fee award
should be reversed or remanded. Sexton v. Sexton, 310 S.C. 501, 503, 427 S.E.2d 6635, 666 (1993)
(reversing and remanding issue of attorney’s fees for reconsideration when the substantive results
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- achieved by trial counsel were reversed on appeal).
| CONCLUSION
- There is an inherent contradiction in the Court of Appeals’ decision. The Court of Appeals
- concluded that Wife‘r.n’akes so little money that, even when her children are grown and she no longer
needs to support therﬁ, she still needs financial support from Husband, However, during the
marriage, ﬂllS same income app;cu'ently allowed Wife to provide'for herself and her own children and
make such a significant contribution to Husband’s household expenses that Husband’s pre-marita]
* home was transmuted.
This Was a mid-life marriage that produced no children and did not impact either party’s
, earm'ng capacity. Wife came into the marriage working part-time as school bus driver and left the
- marriage working as a part-time school bus driver. Wife entered the marriage with numerous minor
children to support and left the marriage with her children grown. Finally, Wife left the marriage.
Given these facts, Husband should not be obligated to provide her support for the remainder of her
life.
For all of the foregoing reasoné, this court should agree to rehear the appeal.
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