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Defendant Harold Gene White, Ill (“White”) has moved to dismiss the charge of Trafficking
Hydrocodone, Indictment No. 2018-GS-46-07326.1 For the reasons set forth below, the motion is
GRANTED.

During a search of White’s residence on April 17, 2017, 88 hydrocodone pills were found. The State then
indicted White for trafficking pursuant to S.C. Code Ann. 44-53-370(e)(3), which makes it unlawful to
traffic: “four grams or more of any morphine, opium, salt, isomer, or salt of an isomer thereof, including
heroin, as described in Section 44-53-190 or 44-53-210...." The question before the Court is whether
hydrocodone is included in this statute. As far as the Court can determine, this is an issue of first
impression in South Carolina.2

The State conceded in this matter that hydrocodone is not chemically “any morphine, opium, salt,
isomer, or salt of an isomer thereof, including heroin,” but that Court will analyze that issue out of
thoroughness since it appears an appeal is likely.

Itis first necessary to define the terms in the statute. “Opium” is a natural product of the papaver
somniferum poppy plant, and contains numerous chemical compounds including: morphine, narcotine,
codeine, thebaine, papaverine and narceine ? “Morphine” is a specific chemical substance: C17H1gNOs
and one of the component drugs found in opium.* “Heroin” is chemically modified morphine, a& @

different chemical compound: C33H,3NOs.5 Hydrocodone, the substance at issue in this indictment, is a C'& 1 V
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! Although the motion was originally made by the White as an objection to the indictment, the Assistant Sollc((@ oFf

requested, and the Court agreed, to dismiss the charge rather than quashing the indictment to allow for an appeal.
The ruling was made prior to the start of the bench trial, and therefore double jeopardy had not attached.

% The Court is aware of State v. Miles, 421 S.C. 154, 805 S.E.2d 204 (Ct. App. 2017), in which the Court of Appeals
affirmed a conviction under S.C. Code Ann. 44-53-370(e)(3) for trafficking oxycodone. However, Miles presented
the issue of whether the defendant must know the specific drug has was possessing, rather than the issue of what
drugs are covered by the statute.

? United Nations Office of Drugs and Crime, “The Opium Alkaloids,” mmumgmm@m&

visited 3/12/19.

* Pubmed Chemistry Database, “Morphine,” mmmmmmw@ visited
3/12/19.

op, visited 3/12/19.
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synthetic derivative of codeine or theba'ine.with the stru’t;ure CiaHaaNO3 5 it is chemically distinct from
both heroin and morphine, and not one of the chemicals found in opium. ‘
While hydrocodone is not a component part of opium, and is chenilcally different than heroin and-

morphine, S.C. Code Ann. § 44-53-370(e)(3) also in’é[ud’es,a “salt, isomer, or salt of an isomer thereof.” -
An isomer is a chemical compound with an identical number and type of atoms as another compound,

- but with a different three dimensional structufe» (i.e., the atoms are arranged and connected

differently). Hydrocodone is not an isomer of either morphine or heroin (it has a different chemical
formula), and opium cannot have an isomer because it is a mixture of numerous different chemical
compounds. ' ' ' :

A “salt” in this sense is a compound formed by mixing an acid with the base compound.” Drugs are often
mixed with hydrochloric acid (HCI) or other acids to create a sait that is dissolvable in water (for use in

. IVs, injections, etc).? Alfhough there are salt forms of hydrocodone (e.g., hydrocodone bitartrate)®,

hydrocodone itself is not a salt, much less a “salt” of morphine, heroin, or opium. .

$.C. Code Ann. § 44-53-370(e)(3) also uses the phra"séﬂ?’.ény1morphine,"» which is difficult to-interpret
because morphine is a specific chemical compound.it is possible “any” refers to the “salts” and _
“isomers” language (i.e., it means “any salt or isomer of morphine”). Even if the “any morphine” phrase '
is construed as broadly as possible, and-“any morphine” ;is read to mean any chemical derivative of
morphine, hydrocodone is not included. Hydrocodone is a chemical derivative of thebaine and codeine,

not morphine.? - S S : o '

The only remaining avenue to sweep hydrocodone into S.C. Code Ann. § 44-53-370(e)(3) is the “as _
described in Section 44-53-190 or 44-53-210" clause, and this is what the State argues. 5.C. Code Ann. §
44-53-190 and § 44-53-210.are the two statutory lists of drugs in Schedule I and Schedule 1,

‘respectively. It is difficult to determine what the legislature intended here, as none of the important
terms from S.C. Code Ann. § 44-53-370(e)(3) are “described” or defined in sections 44-53-190 or 44-53-
210. Further, those statutes include large numbers of drugs that are chemically unrelated to morphine,
opium, and heroin (e.g., marijuana, peyote, psilocybin, and amphetamines). '

Perhaps recognizing this difficulty, the State does not argue for wholesale ifnportation of every drug in
either S.C. Code Ann. § 44-53-190 or S.C. Code Ann. § 44-53-210 into the S.C. Code Ann. § 44-53-
370(e)(3) trafficking statute. Instead, the State argues the term “opiate” should be imported from $.C.
Code Ann. § 44-53-190 and § 44-53-210 into the 5.C. Code Ann. 44-53-370(e)(3). The State essentially
argues the phrase “as described in Section 44-53-190 or 44-53-210” should be interpreted to mean

_®Pubmed Chemistry Database, “Hydracodone”,

~ https://pubchem.ncbi.nim.nih.gov/compound/hydrocodon section=To ,visitedB/iZ/lQ;and NIH Liver Toxicity,

© visited 3/13/19.

“Hydrocodone,” hitps ;[ZIivg[;ox;nlh.ggy[ﬁyd[_ ocodone.htm, visitéd_3/13/19. ' . ,

’ Chemistry Explained, “Salt,” h ww.chemistryexplained, -Sp/Salt.html, visited 3/13/19 :

- BPatel, et al., "Pharmacéutical salts: a formulation trick or a clinical conundrum?”, 8rJ Cardiol 2009;16:281-‘6,'
.. https://bjcardlo.co. ceutical-salts-a-f

visited 3/13/19
.nlh.__ ovv compound/5463977#section=To,

% Pubmed Chemistry Database, “Hycon,” https:

Y NIH Liver Toxicity, f'Hydrochone," h;;pg:[. ZIiyertok.nih.ggﬂHy_ydro;:odong.I},tm» , visited 3/13/19.
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- An "oplate IS generally consndered to be a drug made from oplum For example, the Natlonal Cancer 2 e
* Institute at the Nationai Institute of Health def‘ ines an oplate as "A substance used to treat paln or cause'.' el
: ‘}sleep Oplates are made from oprum or. have opium in them Opiates blnd to OplOld receptors in the S ’
- -central-nervous system Examples of opiates are codeme herom, and morphme An oplate isatypeof . | <
- K ;'analgesic agent 11 The- Memam-Webster Dictlonary agrees that an opiateis: “a drug (such as morphme N
j" or codelne) contalmng or denved from oplum and tending to induce sleep and ailevrate paln w12 S B n

EEVR

However, "opiate” is det" ned ln the South Caroima Code ln a very unusual way

Oplate means any subs ance havmg an addrctron-formlng or addrctlon-sustammg

Habitity sumilar to morphme or berng capable of conversion into a drug having addictron- .

- forming or addlctton sustalnlng Irabiilty It ‘does not mclude, unless specrf ically

' E mciudmg opiates as I|sted m Sectlon 44-53 190 or 44 53-210” even though the word "oprate" does not '
o appearin S. C Code Ann 44-53-370(e)(3) _ 'j: ‘ :{ : L ,

' f‘,f‘.f‘desrgnated as controlled under this articie, the dextrorotatory isomer of - 3-methoxy-n~ L. S

methyimorphman and nts salts (dextromethorphan) itdoes |nciude racemic and
'ievorotatory forms x ¢ : T

"+ South Carohna s unusual defimtion of opiate incIudes not jUSt drugs derived from oplum, but’ony drug. ‘7 ol
) "havrng an addlction forming or adductlon-sustaming liability srmllar to morphlne" oreven being capable RPN
. of "conversnon" into such a drug. This language is staggermgiy vague and broad: How does someone '
P determine ifa drug has “addiction formrng llabillty similar to- morphme"7 How many. steps of chemrcal
L ‘conversions” are aIIowed in determrmng ifa benign chemlcal can he converted into a substance with
g “addiction formmg liablllty srmrlar to morphine”? Grven the wrdespread acknowledgement ofthe o
'addrctlveness of mcotme, surely the Legislature did not lntend to include traffi ckmg in crgarettes in S.C.

Code Ann. § 44-53 370(e)(3), but that Isa possuble result if "oprates" are mcluded and defmed m thls

" way.

" What settles thrs matter defi mtwely is the rule of Iemty "(i]n construmg a crimmai statute we are
. . guided by the rule of lenity—the princrpie that any’ amblgurty must be resolved in favor of the accused »
~Berryv. State, 381°S. C..630, 633 675 S.E.2d 425,426 (2009). An important part of the rule of Iemty i the
concept of fair notice ~that a crrmrnal statute should make it plain what i is prohlbrted [t is. reasonable .
. " that a fair warning should be given to the world in, Ianguage that the common world will understand of .
~" what the law intends to do if a certainlineis passed To make the warmng fair, so _f.ar'as possible the line '
 should be clear " McBoyle v. United States, 283 V. S. 25 2711931):. R ) ; - Bl

’ .‘ Weighed agamst the rule of lemty, it |s pialn the mot:on must be granted Hydrocodone is not -
_ mentioned in S C. Code Ann. 44-53-370(e)(3) by naime, and nelther isit morphlne or opium or heroin or ‘
- a saltor isomer of oneé of those. There is no possible wayt the phrase “four § grams or.more of any :
morphine, oplum, salt |somer ‘or salt of an isomer thereof mcluding heronn, as descrlbed in Sectron 4 .

53-190 or 44- -53- 210 can be farrly said to unamblguously pull in the def nltion of “oplate" from 44 -53- b

terms/def/opiate, visited 3/13/19° .. . .©  ...°

12 Merriam-Webster’s Dictionary, “Oplate,” ht
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190 or 44-53 210 when the word ”optate appears nowhere in $.C. Code Ann 44°53: -370(e}(3). And even

. if that hurdle were somehow met, the rule of lenity would be further violated by the statutory definition

- of ”oprate " of defmitlon so vague and broad that it provndes madequate nottce of what drugs are
covered. oo e S AR . - .

The abuse of opiates and other narcotrcs is one of the presstng Iegal |ssues of our time, but this Court
. “may not resort to subtle or forced constructlon inan attem pt to |Imlt or expand a statute s scope.”
'Paschal v. State Electlon Comm 'n, 317 S C 434 437 454 S.E. 2d 890 892 (1995) -
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