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STATE OF SOUTH CAROLINA

IN THE COURT OF. COMMON PLEAS

COUNTY OF MARION TWELFTH JUDICIAL CIRCUIT

Fred R, Halcomb, #311070 Civil Action No.: iO-CP-33-852

Applicant, ORDER OF DISMISSAL
-Vs-
State of South Carolina
Respondent.

N e M Nt N N’ N N N N i N et Nt o s

This matter is before this Court by way of an applicatiorjl for post-convicti :
; filed October 12, 2010, and received by the Office of the Attofney General on Januar; '4, EEJI L.
The State filed its return on March 2, 2011. A hearing on the matter was convened at the Marion
County Courthouse on May 29 and May 30, 2018. Applicant was present and represented by
Joshua A. Bailey, Esquire. The State was repx:;sented by Senior :Assistant' Attorney General David
Spencer of the South Carolina Office of the Attorney General, .

Applicant testified on his own behalf and called Sheriff fMIIip Thompson, Amber Counts,
the Honorable Sherry Rhodes, Sheriff Mark Richardson, and %the Honorable Magistrate Danny
Barker. The State called Fran Humpbhries, Esquire, Senator Grég Hembree, and Applicant’s trial
counsél, Scott Bellamy, Esquire.

This Court had before it the trial transcript, the pleadings of both parties, the Clerk of
Coutt’s records regarding the subject convictions, the appellate records from Applicant’s appeal,

and the Applicant’s records from the South Carolina Department of Corrections.
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PROCEDURAL HISTORY -

Applicant is currently serving a life sentence for the murder of Jonathon “Jon-Jon” Love.
Applicant was committed to the South Carolina Department of Cofrections to serve a life sentence.
Applicant is cutrently serving his sentence under the Interstate Compact with the Illinois
Department of Corrections following an interstate transfer. ; -

Applicant was indicted during the November 2004 term of the Marion County Grand Jury
for murder. Scott Bellamy, Esquire, represented Applicant. Then Fifteenth Circuit Solicitor Greg
Hembree and Fran Humphi'ies, Esquires represented the State.

Applicant was jointly tried with his co-defendant, Luzenski “Allen” Cottrell, Following a
jury trial, Applicant was convicted as charged on September 1, 2005. The Honorable J. Michael
~ Baxley sentenced Applicant to life imprisonment.

Humphries explained prior to this trial, Humphri“es and Senator Hembree prosecuted
Cottrell's death penalty case in Horry County, and as a result, the;y were familiar with the facts of
this case. Humphries explained that from a logisiical stand point, it made sense for the Fifteenth
Circuit to prosecute the case instead of the Twelfth Circuit Solicitor’s Office. PCR Tr. p. 142,

Applicant appealed the conviction and sentence. The appeal was perfected by Robert .
Dudek, Esquire and the Court of Appeals affirmed the conviction by opinion dated March 11,
2009. :s?tafe-az;~-1:1a1¢-¢mb; 382 S.C. 432, 676 S.E.2d 149 (Ct. App. 2009). The Supreme Court
denied Applicant’s petition for writ of certiérari on April 8, 2016.

FACTS AT TRIAL
The State’s theory of the case was in December 2002, th:e victim, Jonathan Love, dug his

own grave and was shot in the back, the arm, and in the head. He?was buried in the grave he dug in
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the woods of an isolated plot of land in rural Marion County. L‘avc and Applicant’s co-defendant,
Luzenski “Allen” Cottrell, dug the grave. Applicant, along with Diane Lawson, joined them.
Applicant provided a revolver to Cottrell, Cottrell then shot Love at the gravesite while Applicant
and Diane Lawson waited back at Applicant's car. See Tr, 149.

The State’s theory for motive was that on December 14, 2002, working at Applicant’s
behest, Love and Cottrell unsuccessfully attempted fo burn Brett Smalls’ house down, but were
unsuccessful. The Solicitor argued that in their world, when you fail,ﬂ you don’t get fired, but
become a liability and have to be eliminated. Tr. p. 149. Because of the failed arson attempt,
Applicant directed Cottrell to murder Love.

Trial Testimony

Lawson testified she was Applicant’s girlfriend in 2002, Tr. p.213. She testified about her
knowledge of the intended arson. Tr. pp. 218-19. She was in tﬁe living roorr; of the Cherry Grove
house with Applicant.and Cottrell and “[Applicant] asked that Allen [Cottrell] go take Donnie
[Morgan] with him to burn their Ahouse down, to kill them.” Tr. p. 220, Il. 2-4, She said the person
whose house they \%/anted to burn down was “Brett” and she had been to his house before, Tr. p.
220. She later overheard in a tel;’,phone call by Applicant that iJon-Jon [Love] would commit the
arson and Donnie would get a gas‘can from Wal-Mart. Tr, p. 222, She saw Cottrell and Donnie
leave the house. Tr.p.223. After they left, she was inthe bedrqc;m when Applicant received a call
" from a person he referred to as “Black” (Cottrell’s nickname), In the first call, she heard Applicant
instrﬁcting Cottrell that Jon-Jon should take the gas can and poﬁr it around the house, then fill the
bottle and put a piece of cloth in it and throw it in the window so it would blow from inside out. Tr.

p. 225,
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Lawson recalled a second conversation in which Applicent talked about the same thing.
Tr, p. 225, lines 14-15. In the third conversation, Applicant was ﬁpset because he didn’t know if it
was done right.. Tr. p. 226, Applicant told her to get dressed and they drove by the house to see if
the arson was successful. She said there were fire trucks but no émoke “like nothing happened.”.
Tt. pp. 226-28. Applicant was upset and complained “Allen couj.ldn’t do anyth‘ing'without him”
and “that Jon-Jori was a liability.” Tr. p. 228, lines 3-4.

They returned to the Cherry Grove house and later Cottrell and Morgan returned,
Appliqant was still angry. She heard Cottrell tell Applicant “it haci blown up,” but Applicant didn’t
think the arson was done right. Tr. 229. |

Subsequently, she learned Applicant “wanted for Allen to take Jon-Jon to Highway 9 and
get rid of him because he was a liability to him.” Tr. p. 230, lines 5-7. Lawson explained she later
learned about their efforts to carry it out when she heard Applicant on a telephone call with Cottrell
the next day apd Applicant was upset “because Allen couldn’t dolany'thing without him.” Tr. 231,
Applicant told her he had second thoughfs about Cottrell and told her he might have to get rid of
Cottrell also. Tr. p. 231, lines 16-20.

She testified a few days later, she went with Applicant to a propetty in Marion Cdunty that
Applicant previously discussed buying. She testified that one time Applicant invited her former
boyfriend to the property to targét shoot with him. She had never béen there before. Tr. pp.
231-33. 1t took a long time to get there and she was not familiar with the area. She said they pulled
up a dirt road and saw Donnie Morgan’s car there and made a U-turn and pulled in behind it. They
got out and walked into the woods, Tr. pp. 233-34. She heard Cottrell’s voice talking to Love and

saw Cottrell and Love digging a hole. Applicant then went over and looked at it and said they
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needed to corner it off, i—Ie tobk the shovel and showed them. Tr p. 235. Cottrell climbed out of
the hole and greeted them. Tr. p. 235, |

Applicant wasnupset because they were supposed to dig the hole near the swamp, but
Cottrell explained they hit water there and the phone was dropped in the water. She saw the phone
actually belonged to Morgan and was wet and muddy. Tr. 235-36. r

Love and Cottrell grabbed the shovels and continued digging. After some time, Lawson
and Applicant walked further into the woods rather than back to the car. Tr. p. 237, Applicant
‘pulle_d his gun out and said he could never be too careful. Lawson said forlhim to take her back to
the car, and she promised she would never say anything. They then went back to the car. Tr. pp.
- 237-38. . .

While there, Applicant wiped his gun down. Later, shé saw Cottrell and Love return to
Morgan’s car to take a smoke break. Tr. 240, On re-direct, I;awson clarified she ihitially saw
Cottrell with a gun and give it to Applicant while they were ini:tially at the h;le digging. Tr. pp.
296-97. She described the eventual return to the car with Applicant who wiped off the gun with a
red cloth, Tr. p. 298. Then, Cottrell came by the car and took jthe gun and went back to the hole
with Jon-Jon, Tt. p. 298.

She said she saw Cottrell and Love walk back to the hole while she wés in the car.
Applicant opened the door and asked her to tell him if she heaxid anything, Tr, p. 240. She then
heard sevex;a] gunshots. Applicant opened the door again and asked her if she heard anything and
she told him yes. Applicant closed the door and walked back into the woods. He was gone for an

hour. She was by herself. Applicant returned with Cottrell, Lo‘ve did not return. Tr. pp. 240-41.
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Applicant told her to watch for cars while he was gone, anq if she saw anyone to turn on the
headlights. Tr, p. 241. When Applicant and Cottrell returncd,‘ shefsaw them carry two shovels and
put them in Morgan’s car. Tr. p. 242. She said Cottrell left first and they followed. Applicant told
her she was not allowed to talk to anyone about it, including Cottrell. Tr. p. 242,

After they returned to the house, Applicant told her “he had to go get rid of the evidence”
and left with Cottrell for a while. After they returned, she recalléd them making fun of what they
did and Cottrell said she should have seen it with smoke cofming from Love’s head like a
mushroom cloud and Applicant describing him still gurgling like he was still breathing when they
covered him up. Tr. 243-44,

Lawson coopérated with police when she was arresteci and she drew a map for law
enforcement to try and help find Love, but she did not even know yvhat county the property was in.
Tr. pp. 244-45. She traveled with law enforcement twice to #y to locate the body, but was
_ unsuccessful finding her way to the plot of land. Tr. pp. 246-48. |

Dr. Allen Bennett, an expert in forensic pathology, testified about Jonathan Love’s autopsy
performed on May 9, 2003, The autopsy Was complicated by the body's decomposition, Love
received four gun-shot wounds and two of the wounds — to the lué;g and the head — would be fatal.
A projectile was recovered from the chest. Dr. Bennett declared that the cause of death was
multiple gun-shot wounds to the chest and head. Tr. pp. 302-313.

Horry County Fire Chief Kenny Todd testified he was called to a fire on December 14,
2002, at a house in Socastee near the Air Force Base. There was suspected arson due to the smell

of gasoline. Tr. pp. 338-39. They used a combustible gas meter to confirm their suspicion and
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received a positive indication, Tr, pp. 339-341. He opined thef fire was caused by an intentional

arson, Tr, p. 343, line 21 - p, 344, line 6,

Brett Small testified that in December 2002, he lived on Shelette Lane, He identified the
house with burn damage as his héuse. Tr. pp. 252-53, He testified he was acquainted with
Applicant and Cottrell prior to the arson attempt, Tr. 353,

Lindsay Boiton testimﬁed she met Cottrell in 2001 anci was his live-in girifriend. She
recalled a conversation with Applicant when he showed her two new blue-handled shovels in'the
garage area in December 2002 at Applicant’s house. Tt. p. 35 8. Bolton said the next time she saw
the shovels, she was with~-Halcomb's fiancee, Alison, who took the shovels to the Socastee
dumpster and threw them away. Tr. p. 358. This happened after Christmas in 2002, Tr, p. 359.

Earlier, in mid-December 2002, she received a telephone call from Cottrell late one night.
He asked her to ride past the airport and see if there were any lights., Tr. 359, She said he did not .
explain why, but told her to just to do it. Tr. pp. 359-60. She described that she saw nothing. Tr
p. 360. Bolton said she called Cottrell and told him. Later, she also received a call and told
Applicant and Cottrell again thz;,t she saw nothing and they both gotangry. Tr.pp. 60-61. She said
she was sent back out aftef the secénd call é.ﬁd that time saw an ambulance and fire truck. Tr. p.
362.

During this time period, she testified Cottrell would return home late at night, muddy and
dirty, Cottrell complained the ground was not settling, Tr, p. 363; p. 375. After Cottrell’s arrest,
Bolton visited him at the Detention Center, 'During a visit, Cottrell told her “when he killed
Jonathan that he was disgusted because he had used the bathroom on himself and he laughed about

it.” Tr. p. 364, 1
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éolton played a signiﬁcaht role in solving the case. When asked by law enforcement about
& property, she was able to provide the first name of the owner ~ Doug ~ and Doug’s address. Tr.
p. 367. This turned out to be Douglas Newman, and it was on his fﬁral property in Marion County
where the grave and Love’s body was found. Newman conﬁrmed‘he took Applicant, Co;ctrell, and
Alison Nelson to the property one time. He gave them permission to visit the property whenevet
they wanted. He taok law enforcement to the property. Tr. pp. 397-401.

Detective Nathan Johnson testified about going out to Douglas Newman'’s property after
prior failed attempts to locate Love. Based upon information received they located Love’s body in
May 2003. Tr. pp. 413-14. He testified about the three earlier trips that Diane Lawson took, they
were unable to locate the body. Tr. pp. 418-22.

Lieutenant Scott Norton, however, testified that Lawson’s previous drawing of the scene of
fhe crime was accurate. He said that the only significant discrepgncy involved a fork in the road,
Tr. pp. 427-33.

Additional evidence was presented about the seizure of a',357 revolver during Cottrell's
arrest. Tr, pp. 474-77, 484-85. Testimpny by SLED Agent Vello Paavel established that a bullet
recovered from Love’s body was fired from 357 seized during Cottrell’s arrest. Tr. pp. 488-93.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony presented at the post-conviction relief hearing, This Court has further had the
opportunity to observe the witnesses presented at the hearing, closely pass upon their credibility
and weigh their testimony accordingly. Set forth below are the relevant findings of facts and

conclusions of law as required pursuant to S.C. Code Ann, § 17-27-80 (2003).

N
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1 Incffective .vAssistance. of .Couxisgli

Applicant makes various allegations of ineffective assiétance of counsel. The burden of
proof is on the applicant in a PCR proceeding to prove the allegations in his application. Bell v.
State, 321 S.C. 238, 467 S.E.2d 926 (1996); Rule 71.1(e), SCRCP.

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he must
show both: (1) that his counsel failed to render reasonably effective assistance under prevailing
professional norms, and (2) that he was prejudiced by his counsel’s ineffective performance.

Strickland'v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); Judge v. Stte,

321 8.C. 554, 471 S.E.2d 146 (1996). In order to prove prejudice, an applicant must show that but
for counsel’s errors, there is a reasonable probability the result at trial would have been different.

Johnson veState, 325 S.C. 182, 480 S.E.2d 733 (1997). A reasonable probability is a probability

sufficient to undermine confidence in the outcome of the trial. Id. Where trial counsel articulates

a valid reason for employing certain trial strategy, such conduct should not be deemed ineffective

assistance of counsel, Roscboro.v; State, 317 S.C. 292, 454 S,E.2d 312 (1995); Stokes v. State,
308 S.C. 546, 419 S.E.2d 778 (1992).

This Court will now address each allegation of ineffective assistance of trial counsel

below:

Evidence as to whether Applicant had any phone conversations with co-defendant
the night of the arson,

At trial, the State presented evidence through Diane Lawson’s testimony that Applicant

and Cottrell had phone conversations with each other the night of the arson. Applicant alleges
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counsel was ineffective for failing to subpoena phone records that he believes would refute the
State’s evidence,

Applicant contends the phone conversations testified to by Lawson did not occur,
Applicant further contends that he was not with Lawson that night, as she testified, but was at his
home with his fiancé, Alison Nelson, PCR Tr. pp. 14-15, Applicgnt’s claim he was with his fiancé
was later impeached by his own witness, Amber Counts, who tesﬁﬁed at thé PCR hearing that he
and Lawson were at the Cherry Grove house when she returned with the other participants from
the attempted arson, PCR Tr. p. 223, lines 10-14,

Applicant did not present any phone records to this Court. Therefore, this Court would
need to speculate that any phone records would have been useﬁ}l to the defense. Therefore, he
failed to meet his burden of proving prejudice from the alleged deficiency of counsel. “Failure to
conduct an independent in{'estigation does not constitute ineffective assistance of counsel when

the allegation is supported only by mere speculation as to the result.” Rollinson . State, 346 S.C.

506, 552 S.E.2d 290 (2001); Gloverv: Stafe, 318 S.C. 496, 458 S.E.2d 538 (1995) (finding mere

speculation is insufficient to establish prejudice); Moorehiead ¥. State, 329 S.C. 329, 334, 496
S.E.2d 415, 417 (1998) (holciing, where there was nothing in the record to indicate that
interviewing the victims would have led to any different result, trial counsel's failure to conduct an
independent investigation did not céﬁstitute ineffective assistance of counsel, as the allegation was
supported only by mere speculation as to the result). Further, this Court would note that counsel
did not begin representation for the murder charge until mar;y months after the attempted arson

since the murder victim was not found until roughly five months later. Applicant failed to present

any evidence counsel would have been able to attain phone records at that point in time if he
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attempted to do so. Further, Counsel argued the State failéd to attain the phone records to
corroborate the witnesses’ testimony during closing argument. Tr p. 585, lines 17-20, Thereforé,
he used the lack of phone records to Applicant’s advantage, Under these circumstances, this Court
finds Applicant did not meet his burden of proviﬁg counsel was ineffective,

Arson victim was subject to other independent acts of violence.

In his application, Applicant alleged trial counsel was ingffective for not investigating that
other acts of violence were committed at the residence where the arson occurred. Applicant
withdrew this allegation at the hearing, PCR Tr. p. 20, lines 17-23.

Solicitor’s oral proffer,

Applicant alleges counsel was ineffective for failing to object to the prosecutor making an
oral proffer about the arson, instead of taking testimony, when the prosecutor moved to admit
evidence of the arson as a prior Ead act,

Prior to trial, Solicitor Hembree proffered two events in lieu of taking tetimony: (1) what is
referred to in the hearing as a drug rippoff from Brett Smalls; residence, and (2) the attempted
arson. The prosecution moved to admit these items to prove motive and intent under Rule 404(b),
SCRE, and as res gestae evidence. Tr. p. 87.

The Solicitor proffered that Brett Smalls, a small time drug dealer in Horry County with a
house in Socastee, knew Appliéant and Cottrell, In early December, Applicant and Cottrell visited
his house to puxfcha,se marijuana from Smalls, but stole it instead. They left in two separate cars.
Smalls’ cousin and a friend pursued them at speeds of .up to 85 m.p.h, Afterwards, Smalls ;md his
cousin made calls to the defendants demanding payment for the marijuana. Smalls was staying

elsewhere on December 14, but received a phone call that the outside of his house was burned.
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Batallion Chief Kenny Todd would testify there was the presence gf accelerants and in his opinion
the fire was caused by an arson. Tr. pp. 87-89.

Solicitor Hembree also proffered that Amber Counts would testify she was staying in the
Cherry Grove home with Diane Lawson. She would admit she was present for the ripoff at Smalls®
home, She drove the vehicle Cottrell rode in and as they were puréued, Cottrell fired his gun at the
pursuers, ending the chase. Tr, pp 89-90. |

According to the proffer, Counts would testify several days later Cottrell, Love, Morgan,
and her drove to a Wal-Mart where Morgan purchased a gas can, and then a Texaco where Morgan
or Love purchased gasoline. They parked near Smalls’ house and Love was directed by Cottrell to
goto the‘house and set it on fire. Cottrell gave specific directions on how to do this. She would
testify that Cottrell had several phone calls at this time, but she did not know who was on the other
end of the conversation, They waited for a significant ar;loum of time and became concerned, but
then they saw a fireball go up and Love ran back to the car. Théy returnedl to the Cherry Grove
house. She recalled Applicant and Lawson wete at the Cherry Grove house when they arrived, Tr,
pp. 90-92,

The i)rosecution proffered Lawson’s testimony. She would tesﬂfy she drove Applicant in
the second car involved in the drug ripoff. She would confirm the other facts of the drug ripoff and
testify that when Applicant received phone calls demanding money, he became mad and decided
to have Smalls” house burned down. The Solicitor proffered her testimony regarding the arson,
which was substantially the same as to what she testified at trial. Then he proffered her testimony
in regards to Applicant’s plans for Love to be killed for his failed arson attempt. Tr. pp. 92-95.

Bolton’s testimony was also proffered. Tr. pp. 96-97.
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Solicitor Hembree then explained to the trial court, “You have the drug rip off Which is the
motive for the arson which is the motive for the murder, There all three of these events are linked
together.” Tr. p. 97, lines 5-9. Solicitor Hembree then advised the judge that out of an abundance
of caution, and to eliminate a potential appellate issue, the State was only seeking to introduce
evidence of the arson and not the drug rip off, Tr. pp. 98-99.

Applicant called‘Amber Counts as a witness at the PCR hearing. She testified she was at
the Cherry Grove house when Cottrell told her to go with him for a task. She drove Cottrell,
Donnie Morgran, and Love to Wal-Mart where they purchased a gas can. They dro.ve to the side
of the road and Love got out of the car and walked off with the gas can. Cottrell gave Love
directions on how to commit the arson, although Counts did not recall the specifics. She also
testified that Cottrell was on the phone with someone, but she did not knéxv who, Cottrell became
agitated bécause Love was gone for so long. But all of a sudden he came runﬁing back and they all
went back to the Cherry Grove house where Halcomb and Lawson were. PCR Tr. pp. 221-23,

This Court would note Applicant told this Court he was with his ﬁancé at home and not at
the Cherry Grove house with Dianne Lawson the night of the arson, Yet Applicant presented a
witness at the PCR hearing who impeached this claim — Counts testified Lawson and Applicant
were at the Cherry Grove house when they returned from the attempted arson. Tr. p. 223.

This Court notes that Counts’ PCR testirﬁony is substantially consistent with the
- prosecution’s proffer concerning the arson and finds Applicant was not prejudif:ed by the
prosecution’s oral proffer in lieu of live in camera testimony. This Court finds that Applicant has
not prﬁven counsci’s performance was deficient in this regard or that Applicant was prejudiced by

the alleged deficiency. This allegation is denied.
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Failure to preserve prior bad acts ebjection
Applicant complains trial counsel failed to renew his in limine objection to the arson
. evidence. Codefendant’s counsel did renew the objectioh and also moved for a mistrial after the
State rested its case, afguing the State misrepresented the evidence they would present by failing to

call Amber Counts as a witness, These issues were addressed By the Court of Appeals when it

affirmed Cottrell’s conviction, State v. Cottrell, 2009-UP-010 (filed Jan. 8, 2009) (2009 WL
9524547)., The Court of Appeals held as follows: “Spéciﬁcally, Cottrell argues the State
misreptesented the evidence it would present that would connect Cottrell to the arson and the
subsequent murder, and as a result of the misrepresentation, the trial court erred in failing to grant
Cottirell’s motion for a mistrial.” Id, The Court of Appea}s found the arson evidence met the clear
and convincing standard and was admissible evidence prc\wing motive under Rule 404(b) SCRE.

It is clear to this Court that testimony at trial, even without Counts’ testimony, established
an arson was attempted and Love’s failure to carry out the arson was the motive for the murder,
The arson evidence was properly admitted as motive under Rule 404(b), SCRE, and as res gestae.
Therefore, Halcomb was ﬁot prejudiced by counsel’s failure to renew his objection to the arson
evidence as it would have been affirmed if raised on appeal and the evidence was properly
admissible as explained by the Court of Appeals. Accordingly, this claim is denied.

Failure to object to Lawson’s “outburst.”

Applicant alleges counsel was ineffective in regards to a point in testimony in which
Dianne Lawson hyperventilated or had difficulty bréathing and needed assistance to leave the

witness stand and calm down in the hall. The jury saw this occur before the jury could be removea

from the courtroom. Tr. pp. 264-65. This occurred in éonnection with co-defendant’s

f 17 -
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cross-examination of Lawson. Codefendant’s counsel, Hoffmeyer, asked Lawson about a visit at
Christmas to her family in North Carolina. She .was brought to the house and dropped off by
Halcomb and Cottrell. After she spent the day with the family, Cottrell and Halcomb came and
picked her up from the house. Hoffmeyer asked if she contacted law enforcement when she was
with the family. She replied she told her sister. Hoffmeyer asked “Did [sister] ever contact law
enforcement when you told her?” Lawson replied, “I was scared, no, why. I mean he would come
after my family. He said he knew people in law enforcement. He manipulated me -l-” Tr. p. 261,
* line 9 - p. 262, line 5. Hoffmeyer objected, arguing the answer was unresponsive and highly
prejudicial. The trial court admonished Lawson to “please iny answer rather than speak like tha:t”
and told the jury to disregard the response. Tr. p. 262, lines 6-12. lk
Following Hoffmeyer’s mistrial motion, which trial ‘cv:ounsel joined, the trial court
explained for the record what occurred, After the trial court struck.Lawson’s last response, the
trial court asked trial counsel to approach to find out how long his cross-examination would be.
At that point, the trial court explained, “[T]he witness appeared to hyperventilate and have some
sort of breathing disorder where she could not catch her breath and was very loudly wheezing in
the courtroom and had to have some assistance in leaving the witness chair and going outside the
courtroom where she now has calmed down. All this did occur in the immediate presence of the
jury....” Tr.p.264, line 9 —p, 265, line 5.
| The jury was sent out after Lawson started having difficulty breathing and after a recess
and out of the presence of the jury, Hoffmeyer moved for a mistrial. Tr. pp. 262-63. Trial counsel
also moved for a mistrial, arguing the abstract fear Lawson had was directed at Applicant and he

_ asked for a curative instruction in the alternative to his mistrial motion. Tr, pp. 263-64.
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" The trial court denied the mistrial motion and advised the parties he would tell the jury .
again to disregard Lawson’s last answer and advise the jury the witness was calm and ready to go
forward, Tr.p.265. When asked about the procedure, trial counsel indicated he bad no objection
to the trial court’s plan to cure the error. Tr. p. 265, line 17 —p. 266, line 1.

The trial court then brought the jury back in the courtroom and gave the following
instruction to the jury:
... Again, [ want to instruct you to disregard the last two comments
that were made by Ms. Lawson prior to our teking a break. Those
comments were not in response to any question ate not apptopriate
evidence. And again, I instruct you to disregard that. Now, as you
know, and just as many witnesses are individuals and jurors are
often in the courtroom for the first time are not commonly in the
courtroom. And it can be a stressful situation.
Tr. p. 266, line 22 — p. 267, line 6. After directing an inquiry to Lawson as to whether she was
ready to continue, the trial court allowed trial counsel to begin his cross-examination. Tr. p. 267,
Applicant complains counsel failed to object, but counsel did join the mistrial motion.
Arguably, counsel needed to object after the curative instruction to preserve the issue for appeal.
The issue was not raised in Applicant’s appeal to the Court of Appeals,
This court finds that even if the issue was not preserved for appeal, Applicant was not
prejudiced as this Court believes a reviewing court was unlikely to find that the trial court erred in

denying the mistrial motion. A reviewing court would also find the instruction cured the error, An

appropriate curative instruction is generally considered to cure any etror. State v. Dawkins, 297

S.C. 386, 377 S.E.2d 298 (1989). On appeal, a denial of a motion for mistrial will not be reversed
absent a showing that the trial court abused its discretion. Id. “A mistrial should not be granted

|
except in cases of manifest necessity and ought to be granted with the greatest caution for very
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plain and obvious reasons,” MevW@m 299 8.C. 508, 386 S.E.2d 255 (1989) cired in Statg v.

Pattersom, 337 S.C. 215, 522 S.E.2d 845 (Ct, Ai:)p. 1999) (noting trial judge should exhaust other
methods to cure possible prejudice before aborting a trial).

For ihstance, in State v, Anderson, 322 S.C. 89, 470 S.E.2d 103 (1996), during a mufder
trial, the victim’s sister testified as to the identity of the defendant, She then_ addressed the
defendant, sa}.ring, “Why Shawn? Why did youdo it?... He didn’t have to take her life.” The jury
was sent out of the courtrooni, but Victim screamed and bawled for three to five minutes at the top
of her voice, Defense counsel noted the jury room was adjacent to the area where this occurred.
The _Sb.preme Court found no error in the denial of the mistrial motion,

This Court believés that a reviewing court would find the trial court did not abuse its
discretion in denying the motion for mistrial even if preserved and raised on appeal. Therefore,
this Court finds Applicant was not prejudiced by the alleged deﬁciency.

The State’s closing argument

Applicant alleges counsel was ineffective for not objecting to different portions of the
prosecutor’s closing arguments regarding the demeanor of Diane Lawson. Speaking as to
Lawson’s testimony, Humphries noted “And you may hear in later arguments can you believe the
State relied on such a witness. They may suggest to you she didn’t say that before. She didn’t say
that iaarticular thing in that particular statement, but folks, in addition to weighing what she says
compared to things you know to be true or things that other people support by virtue of their
examinations, their observations, the demeanor of the witness is critical, absolutely critical in this

case.” Tr. p. 546, line 25 - p. 547, line 8.
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Applicant complains this comment was improper, but this Court disagrees. Trial courts
routinely instruct the jury to consider a witness’s demeanor in assessing credibility. Applicant also
complains about a comment following shortly afterwards:

The question becomes this, Dianne Lawson testified from this stand

did you believe her, Was the manner in which she provided you

those horrific facts was it believable, Did she appear truthful, What

was her demeanor. What was her state at the time she testified. You

trecall it. She was tortured, She was suffering. Now does one do

that and you tell a lie. Is a lie ever that hard you think about it. Is the

telling of a lie ever that hard combined with emotion that real.
Tr. p. 547 lines 9-17. Applicant complains that this is a reference to Lawson’s hyperventilation.
However, Humphries explained it was a reference to Lawson’s demeanor throughout her
testimony. PCR Tr. pp. 146-48. Senator Hembree explained Lawson was fearful throughout her
testimony even on direct examination. PCR Tr. pp. 267-69.

Trial counsel testified his general practice is to avoid objections during closing argument.
For one thing, counsel testified, it runs the risk of drawing the jury’s attention to the item objected
to and further, having talked with jutors in the past, counsel found that jurors assume it is hurting
his client and the jury assumes counsel does not want the jury to hear it and jurors want to hear all
of it. PCR Tr. p. 368, lines 7-20,

This Court finds Humphries’ closing reference to Lawson’s demeanor was not improper.
The jury is required to make its own determination as to a witness’s credibility and a witness’s
demeanor is a proper consideration, It is evident from the trial record and testimony presented that

the reference to Lawson’s demeanor was a reference to her demeanor thru out her trial testimony

and not just the end of Hoffieyer’s cross-examination when Lawson suffered some breathing

\ ‘
!
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difficulties, Accordingly, this Court finds counsel was not deficient for not objecting to this
portion of closing argument and Applicant was not prejudiced by the alleged deficiency.

Applicant also alleges trial counsel should have objected to the following argument:

As I said before, I submit to you that if all we had put up on this

stand in this case based on narrowed [sic] in which she testified

based on her truthful demeanor, that this case with that evidence

alone would have warranted verdicts of guilty for murder for both

these defendants. What kind of person, what kind of people could

inspire such fear in one individual? What kind of people could

cause a witness in a protected courtroom with armed deputies all

around, what kind of people could inspire such fear.
Tr. p. 556, lines 16-25. Codefendant’s counsel, Hoffmeyer, objected and the trial court struck the
comment, commanding the jury to disregard the comment, Tr. p. 556, line 25 —p, 557, line 5,

. Trial counsel noted that demeanor is something a judge typically tells a jury they should
consider, but thought at some point Humphries might have got over the line. However, ttial
counsel noted Hoffimeyer objected and the trial court issued a curative instruction, Counsel
explained, “] didn’t think the judge would do anything different for me other than what he had
done with the curative instruction.” PCR Tr. p. 318, lines 16-25. He did not see any additional
benefit from making his own objection. PCR Tr. p. 319, lines 3-10.

\

This Court finds it was unnecessary for trial counsel to object unless counsel sought a
mistrial. This Court does not beifeve a mistrial would have been warranted or likely based on the.
struck comments, See State v. Dawkms, 297 8.C. 386, 377 S.E.:2d 298 (1989) (finding an
appropriate curative instruction is generally considered to cure any error). This Court finds

counsel’s trial strategy reasonable and finds his performance was not deficient, This Court finds

Applicant failed to prove either prong of Strickland and denies this allegation,
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Applicant complains about Humphries’ immediate cor;lment when he continued his
argument, “Her demeanor you will judge.” Tr. p. 557, lines 8-9. That comment is not imptroper.
The jury is allowed and should consider & witness’s demeanor in judging their credibility. The
comment is not improper and counsel was not deficient for not objecting to the comment. Further, .
Applicant was not prejudiced by the alleged deficiency as it was not reasonably likely to affect the
outcome of the trial. |

Failure to move to quash jury venire

Applicant claimed he arrived at the Courthouse from the ‘county jail in a caravan of three
vans and maybe two sheriffs cars, He claimed law enforcement was on all four corners of the
courthouse directing traffic. He claimed to see one officer with an assault rifle at the back door to
the courthouse, He further claimed some officers were in fatigueé or tactical gear. He claimed the
officer got out of the van with rifles where the jury was gathered, Applicant complains he was led,
wearing a jumpsuit and shackles, into the courthouse‘ in the prc_eéence of the jury venire that was
gathered outside by the back entrance to the courthouse. PCR Tr. pp. 66-67. Applicant claims he
told this to trial counsel. PCR Tr. p. 69, lines 8-16. Trialv counsel testified he did not recall
*  Applicant telling him Applicant was led through the jury panel. 'He testified if something of that
nature occurred that scemed prejudicial, he would have objected, although he admitted he did not
have any recollection on that point. PCR Tr. pp. 332-33,

To the extent Applicant might have been seen by any members of the jury panel in shackles
and a jumpsuit, this would not automatically warfant a mistrial or reversal on direct appeal even if
counsel made an objection. In ‘State: v. Moore, 257 5.C. 147, 184 8.E.2d 546 (1971), the

defendants were seen by jurors in shackles as they were being prepared to return to the county jail.

Pé.ge 20 of 42




i
.
i
i
|
!
1
i
|

The trial court denied the defendants® objection, noting jurors know some defendants are in
custody during trial and would need to be transported back and forth from the county jail io the
courthouse. The Supreme Court upheld the trial court’s ruling, observing, “It is within the sound
discretion of an officer charged with the custody of a prisoner to place handcuffs or shackles on

him while being taken back and forth between the courthouse and jail.” Id.

Moore was cited favorably in State v. Johingon, 422 S.C. 439, 458, 812 $.E.2d 739, 749 (Ct.

App. 2018). In Johnson, the appellant complained he was brought into the courtroom in shackles

“and surrounded by law enforcement. The Court of Appeals found the frial judge did not err in
denying the mistrial motion because the appellant failed to show any jurors saw him or were
prejudiced, and therefore, mistrial was not warranted.

This Court f:mds Applicant’s testimony on this claim is not credible and gives his testimony
no weight at all, This Court notes he offered no evidenée corroborating this claim, includi«ng any
éyewitnesses that sav\v this occur, Applicant did not call any jurox:s to testify they saw Applicant in
shackles, Applicant did not call any of the deputies who transported Applicant. This Court further
believes éounsel, if advised that Abplicant was led through the jury venire panel in a manner that
was unduly prejudicial, would have objected, This Court does not believe such information was
conveyed to counsel. This Court finds Applicant has ndt met his burden of proof on this claim and
denies this allegatipn. |

Counsel should have objected to allowing the trial court to submit the indictment to
the jury.

Applicant alleges counsel was ineffective for not objecting to the indictment being

submitted to the jury when it deliberated. At trial, codefendant’s counsel objected to the
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indictment being sent back to the jury and thé trial court overruled the objection, noting it was the
trial court’s practice since taking the bench. Tr. pp. 530-31.

During its instructions to the jury, the trial court advised the jury the indictments were
merely accusations by tﬁe Solicitor and not evidence. Tr. p. 600, lines 7-24. The trial court then
proceeded to discuss the presumption of innocence and burden of proof. Tr. p. 600, line 25 —p.

601, line 8.

Applicant cites two cases in his application that purports to support his position, State v.
Rudd, 355 S.C. 543, 586 S.E.2d 183 (Ct. App. 2003) and Stite v, Thomas, 287 S.C. 411 (1986).
However, neither case stand for the proposition that it is improper for the jury to receive a copy of
the indictment during deliberations. Instead, both caées found thé prosecution’s closing argument
improper. In Rudd, it was for suggesting that Rudd had many protections_. such as the issuance of

a warrant and the issuing of a true-bill indictment by the grand jury. In Thomas, it was the

suggestion that Thomas already had a preliminary hearing and the case was submitted to the grand
jury, and that in the event of conviction, Thomas would be able to appeal the verdict. Neither case

purports that a trial court etrs in submitting the indictment to the jury. Seeg ererally, United States

v. Coward, 669 F.2d 180 n. 6 (4™ Cir, 1982) (referencing the local rule regarding sending an
unedited copy of an indictment to the jury).

In the cases relied upon by Applicant, the concern was the jury’s sense of responsibility
would be lessened by an argument that Rudd was already offered protections or that Thomas
would be able to seek redress on appeal. In the instant case, the trial courts actions do not suggest
this and the trial court made sure the jury undersfood the indictment was merely an accusation the

jury must necessarily find was proven by the State beyond a reaéonable doubt.
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Trié.l counsel testified that it was the practice in most cases he has tried for the jury to have
the indictment and he did not think there was any reason to object. He noted the trial court’s
general practice to give an instruction that indictments are not evidence, merely the manner that
cases are brought to trial. PCR Tr. p. 370.

This Court finds counsel exercised reasonable professional judgment in forgoing any
objection to the indictment and his decision to decline objecting did not fall below professional
norms. Further, in light of the trial court’s instructions, this Court finds that Applicant was not
prejudiced by the alleged deficiency of counsel and denies this allegation. |

Presence of law enforcement inside and outside the éourthouse

Applicant complains counsel should have objected to. what he ‘described as the heavy
presence of law enforcement both inside and oufside the courtroom,

Accounts of the presence of courtroom security differs among several witnesses.
Applicant éalled Magistrate Barker, at the time of trial a probation agent, who estimated as many
as twenty officers were present in the courtroom. Senator Hembree, during his testimony,
commented that the number sounded high to him, that perhaps there were a dozen officers,
Several reasons for heightened security were presented at the hearing. Applicant was transported

‘from the J, Rueben Long detention center and was accompanied by Horry County personnel.
Sheriff Thompson explained it was standard practice in such a situation to use three vehicles for
transportation in case there was difficulty. Co-ciefendant Cottrell was in the custody of the
Department of Corrections after beir;g séntenced to death for the McGarry murder. Therefore, he
was accompanied by Department of Corrections personnel. Sheriff Richardson explained he

starté:d as Sheriff in January 2005 and was responsible as Sheriff for courtroom security. PCR Tt.
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p. 239. It was the first murder trial of his tenure and a high proﬁle: case. He would have had about
eight to ten deputies available for courtroom security at the time of trial. He requested Hosty
County to provide assistance with security durihg the trial and recalled five officers from Horry
_ County escorted Applicant to the courthouse. PCR Tr. p. 240. He explajned two officers would
have been positioned at the entrance where the metal detector was. PCR Tr. p. 242.

Several witnesses provided testimony about Cottrell’s status on death row. Further,
Applicant and Cottell wete not only defendants in Love’s murder, but also a sepérate murder in
.Horry County. Senator Hembree testified that prior to the trial in this case and Cottrell’s death
penalty trial, he requested the Department of Corrections to take Cottrell in pre-trial protective
custody because of his conduct at the J. Reuben Long detention center. PCR Tr. pp. 255-56.
Cottrell was discovered with a homemade rope fashioned from prison clothes, which Humphries
explamed could be used as a ligature. PCR Tr. pp. 143-44, Further, he also fashioned a wire to use
for picking the lock on handcuffs, He used it to slip out of belly chains and physically attack
another inmate. PCR Tr. p. 255. Cottrell was also recorded in jail phone conversation threatening
officers, Senator Hembree identified and explained the affidavit he executed and provided to the
Department of Corrections when he made the request for Cottrell to be transferred to the
Department of Corrections. One of the assertions made in the affidavit was the concern that
Cottrell had contacts with criminal elements in Horry County that could conspire to assist Cottrell
to escape. Senator Hembree confirmed that Cottrell and Applicant were closely associated with
each other and Applicant would have the same contacts with criminal elements in Horry County.
He testified that within the Solicitor’s office they discussed the possibility of an outside escape

attempt. He described Halcomb as an intelligent long-term thinker who could make plans and
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recruit people to carry out plans, making him unusually daﬁgerous in comparison with most
criminal defendants. PCR Tr. pp. 257-60.

Applicant claimed he did not have any disciplinary record at the Long detention center that
would warrant heightened security, but then acknowledge he had a possession of contraband
charge while there. PCR Tr. p, 125, Further, he confirmed a knife was found in his cell, but
testified there were two other inmates in his cell and the charge was dismissed. He claimed it was
confiscated from one of the other two mattresses, not his. PCR Tr. p. 125.

Senator Hembree commented on the nature of the courthouse, noting it was a small, older
courthouse that was not designed for modern security needs. Senator Hembree indicated they
were concerned about security prior to trial due to Cotirell’s actions. While both prosecutors noted
the heightened security at the courthouse, both felt it.was appropriate under the circumstances of
the case. PCR Tr. p. 178; pp. 252-55. |

Trial counsel likewise noted there was hcigh;ened security although he did not believe it
was inappropriate in the instant case. He testified he would nqt have objected unless he felt his
client was prejudiced. He noted none of the officers were in riot gear. He noted Cottrell was on
death row. He also testified about the courtroom being a historic, smaller courtroom that was not
designed for modern security concerns, Counsel testified he tried several cases in the courthouse
and first visited it as a law clerk in 1991, He noted inmates did not come through a secure entrance,
but were brought to the courtroom through the public entrance. PCR Tr. pp. 328-29. Counsel
testified that one of the officers from Hotry County told him they felt one of the defendants might
try to escape, although counsel did not know the basis for that belief. PCR Tx". p. 337, line 19-p,

338, line 2,
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This Court notes some discrepancies between the rn;any witnesses on this ;ubject.
However, this Court notes the prosecutors and trial counsel, all who have a duty to ensure
Applicant received a fair trial, proyided credible testimony that shows enhanced security was
necessary under the circumstances, but it was not of the nature that impeded Applicant’s right to a
fair trial. This Court finds their testimony credible and gives it gréat weight. In contrast, this Court

finds Applicant’s testimony is at best, exaggerated, and does not find it credible on this matter.

This Court notes the co-defendant was on death row and a significant escape risk,
Applicant and co-defendant collectively were accused of three murders and an attempted arson
that seemed to be an attempted murder, they both had contacts with the criminal elements of their
county and, as Senator Hembree points out, Applicant had the ability to recruit people for his
criminal plaﬁs. The court room, the same one which this PCR hearing was held in, is a small
- courtroom that wés not designed with modern security concerns in mind. Under these
circumstances, heightened security was \x;arranted. However, based on the evidence presented,
this Court does not believe it impacted Applicant’s ability to receive a fait trial; this Court finds
Applicant has not met his burden of proving so. This Court finds the security provided during trial

Flyan, 475 U.S. 560 (1986). This Court finds

was not inherently prejudicial. Holbrook v,

Applicant has not established that counsel’s performance was deficient in this regard and further
that Applicant was not prejudiced by the alleged deficiency. This allegation is denied.
Stun belt
Applicant alleges counsel was ineffective for failing to object to Applicant being required
to wear a stun belt. Relying on ] eckv Missouri, 544 U.S. 622 (2005), Applicant alleges the trial

court was required to make a finding of a special need for Applicant to be required to wear a stun
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belt throughout trial. Applicant complains that it impeded his ability to assist his attorney and
caused him to decline testifying at trial although he really did want to testify at trial. Applicant
claims that if he testified at trial, he would have admitted he was convicted in federal court after he
wé.s stopped in Texas transporting mar‘ijuana. Applicant claims this would have helped him
because it shows he took responsibility for that crime because he was guilty but was now asseﬁing '
his innocence for Love’s murder. |

Applicant testified he was told by Cottrell that the sﬁn belt went off in a court proceeding
in Horry County, Cottrell did wear a stun belt during an Horry County proceeding and the stun
belt did go off accidently due to a mechanical issue per Sheriff Thompson’s testimony. Because
of this, Applicant worried the stun belt would go off by a(;cident. He was also concerned that it
would go offif he did something the deputies watching over him did not like, and he felt he did not .
know under what circumstances they would cause him to be shocked. |

Both prosecutoi's noted Applicant did not appear to be inhibited in his ability to assist his
attorney. They noted he spoke with his counsel incessantly during trial and took plenty of notes.
He did not appear fearful as Applicant claimed during the PCR hearing, PCR Tr. p. 146; p. 261,
Counsel testified he was aware of the stun belt and noted it was :,not visible to the jury. He testified
he would have objectc;d if the stun belt was visible to the jury., Counsel verified Applicant took
notes during the trial and spoke to counsel during the trial. The stun belt did not appear to impede
his ability to assist counsel, PCR Tr. pp. 335-37.

This Coutt notes that Deck prohibits the routine use of visible shackles without specific

findings of a special need, and does not speak as to restraints that are not visible to the jury, This

Court finds that case law at the time of trial did not required the trial court to make a finding of a
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special need for non-visible restraints such as a stun belt. Indeed, neither our state coutt nor the
Fourth Circuit has established such a rule as of time of the PCR hearing, See also Eathart'v.

Konteh, 589 F.3d 337, 347-48 (6™ Cir, 2009) (finding no error in requiring the defendant to wear a

stun belt during trial where the stun belt was not visible to the jury); Mungo v, United Statés, 987
A.2d 1145, 1150 (D.C. Ct. App. 2010) (finding the trial court did not etr in holding a hearing on
the propriety of making the appellant we;ar a stun belt; all authorities relied upon to establish a due
process violation came from different jurisdictions and were issued after appellants 2000 triél; the
appellate court noted, “[C]ritical to our analysis, neither the United States Supreme Court nor this
court has ever held that a stun belt qualifies as a type of physical restraint whose use is subject to
the strictures that the Supreme Court set out in Deck); Commonwealth v. Lopez, 854 A.2d 465,
469-70 (Pa. 2004) (rejecting the claim the defendant’s rights were violated because he was forced
to wear a stun belt, noting evidence supporting concetns he would attempt to escape. The belt was
not visible to the jury, The defendant claimed the belt constricted his breathing and moverhent and
interfered with his Sixtiq Amendme‘nt right to assist counsel. The court rejected the claim because
the defendant failed to show that but for the belt, the result of the trial would have been different.
The court held, “It is difficult to ascertain what prejudice allegedly resulted from appellant’s
wearing the belt, beyond the prejudice of not being able to escape.”).

This Court finds that the stun belt was not visible to the jury. This Court also rejects
Applicant’s claims that he waé impeded in any manner from assisting his attorneys and is
concerned about the lack of candor in Applicant’s testimony on the subject. This Court finds
credible the testimony of the prosecutors and trial counsel on this matter and finds Applicant was

able to assist his trial counsel. This Court also rejects Applicant’s claim that the stun belt
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contribﬁted o Applicant’s decision to not testify., This Court n;)tes the trial court’s colloquy with
Applicant and the absence of any concerns raised by Applicant about his ability to testify due to
the stun belt. Tr. pp. 505-512. This Court finds Applicant’s testimony on the subject is simply not
credible. |

This Court finds counsel’s performance was not deficient for failing to object to the stun
belt. Further, this Court' finds Applicant was not prejudiced by the alleged deficiency as under the
circumstances, requiring Apélicant to wear the stun belt was not unreasonable and did not have
any effect on Applicant’s ability to receive a fair trial. This allegaﬁon is denied.,

Lindsey Bolton

Applicant makes several allegations regarding a State’s witness, Lindsey Bolton. Boltoﬂ
was staying with Applicant’s fiancé, Alison Nelson. Bolton was one of Cottrell’s girlfriends. 5
Bolton was cross-examined by Hoffmeyer about how she stayed with Applicant’s fiancé and
continued to see Cottrell in jail despite him ‘discussinﬁg killing Love. He referenced her prior
testimony that she had a disagreement)with the flancé and left to live with her mother in North
Carolina in April, several months after Cottrell was arrested. Bolton responded she moved out
after “Alison started threatening me, that’s when I left and went to stay with my mother.” Tr, p.
379, lines 12-13,

Trial counsel testified that he did not object because he did nbt want the jury to think that
testimony hurt him or call attention to the testimony. He noted thertestimony was brief and not
specific. PCR Tr. p. 347, lines 13-25. He agreed it appéared responsive to Hoffmeyer’s questions.

Tr. p. 348,
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This Court notes that the testimony concerning Applicant’s fiancé threatening Bolton is
vague — it does not specify the type of threat. Also, the testimony was responsive to the
questioning. Further, earlier during cross-examination, Hoffmeyer suggested Boiton went to law
enforcement because she was worried she would be charged for taking a vehicle from the fiancé,
she was scared because there was a dispute over the car. Tr. pp, 370-71. The jury could conclude
the threat was the threat of prosecution over the car, there Qas no indication of a violent threat, |

Further, an objection would likely call the jury’s attention to the testimony and unduly
emphasize something that was otherwise oblique. This Court finds the testimony was responsive -
and proper. Further this Court finds Applicant was not prejudiced by the lack of an objection.
Therefore, this'Co'urt finds counsel was not ineffective as to this gllegation.

* Applicant alleges counsel was ineffective for failing to ;nove to introduce evidence that
Bolton and Cottrell were in an argument about another woman. Tr. p. 176, lines 12-16.
Apparently, this testimony should have been utilized to establish bias on Bolton’s paﬁ This Court
finds this testimony would not have affected the outcome of trial if trial counsel elected to elicit the
testimony. Further, the testimony would establish Bolton’s bias against Cottrell, not Applicant, so
the benefit from eliciting such testimony was more tenuous as to Applicant. This Court finds
Applicant has not established his burden of proving either prong of S_t?iékiﬁé;ﬁﬂ}in this regard. -

Applicant also complains that counsel should have cross-examined Bolton about evidence
of a physical assault on Bolton by Cottrell that Applicant alleges he witnessed. Counsel
acknowledged this could be considered an inadmissible prior bad act against Cottrell and the frial
court might not admit it. Tr. pp. 345-46. This Court finds it is unlikely the trial court would have

admitted this kind of testimony due to the prejudicial nature it would have to co-defendant Cottrell,
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Further, this Court does not believe it would have affected the éutcome of the trial if counsel were
somehow permitted to elicit this testimony, It was just as likely to have prejudicial effect on
Applicant that he was associated with a violent person .like Cottrell, and its helpful impact on
Applicant’s behalf is limited at best. This Court finds counsel was not ineffective for not seeking
to admit testimony of this extrinsic act. This allegation is denied.

Applicant also alleges counsel should have personally igtewiewed Bolton or have a private
investigator interview Bolton. This Court finds Applicant has failed to show any benefit that
would accrue from counsel interviewing Bolton or having a private investigator interview Bolton,
Therefore, this Court finds Applicant failed to. estal;lish prejudice from these claims. Further,
Applicant failed to show counsel could reasonably expect to gain any benefit from interviewing or
having an investigator interview Boltoh. This Court finds Applicant failed to meet his burden of
proving counsel was ineffective and denies this claim. |

Applicant complains counsel should have objected to Lawson’s direct examination
testimony that there was another woman, Applicant’s fiancé, in the picture, Tr. p. 216. This Court
finds that the testimony was not improper. Applicant’s fiancé, Alison Nelson, was one of the
people involved in this c;ase. Bolton would testify that she and the Nelson threw out two nearly
brand new shovels shortly after Love disappeared. It was also relevant as to Lawson’s relationship
with Applicant, Shc testified that she was limited in her ability to contact Applicant or move freely
about, and this aspect of the relationship helps explain a possiblé reason for Applicant’s
controlling behavior. Therefore, the limited danger of unfair prejudice did not substantially
outweigh the probative value of the testimony, This Court finds that Applicant failed to establish

either prong of Strickland for this allegation., and denies the allegation,
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Kenny Todd’s testimony

During his testimony, Kenny Todd made short reference, unsolicited, to testifying in a
“previous trial.” Tr. p. 347, lines 1-7; p. 350, lines 1-8. Trial counsel noted the problem was each
time, the nature of the question posed did not suggest an answer tfxat would reference another trial.
Counsel noted that preferably an obj ectioﬁ will prevent the testimony from being elicited, but once
;he testimony is solicited, an objection would have only called attention to the testimony, PCR Tr.
p. 349, lines 8-16, Trial counsel adciressed the possibility of the trial court providing a curative
instruction after the fact, and the trial court was open to the suggestion, Tr. p. 527, line 20 —p. 528,
line 6. However, no curative instruction was provided. Trial counsel testified at the PCR hearing
that such an instruction would have only called atiention to the matter and therefore, he chése to
forgo an instruction. PCR Tr. pp. 350-51.

Interestingly enough, at one point, counsel was attempting to question Lawson about her
testimony ina previous trial, although the trial court did not allow it. Tr. pp. 282-91,

This Court finds the oblique reference to another trial, without further specification, was
not prejudicial to Applicant. Further, objection or an instruction would have only called attention
to the oblique reference, and therefore was probably not advisable. Therefore, this Court finds
counsel’s strategy was reasonable, his performance was not deficient, and Applicant was not
prejudiced by the alleged deficiency of counsel, This allegation is denied.

Failure to eross-examine Brett Small about extrinsic acts

Applicant alleges trial counsel was ineffective for failing to investigate prior crimes that
occurred at Brett Smalls’ residence and to cross-examine Brett Small about robberies committed

by other parties at Smalls” residence. Counsel expressed skepticism that the trial court would have
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allowed this kind of third party guilt evidence. Counsel acknowledged that cross-examination
about these acts could run the risk of admitting other extrinsic acts involving Applicant and
Cottrell. PCR Tr. pp. 351-52. As part of its proffer, the State alleged that the difficulties leading to
the arson attempt at Smalls; residence began when Cottrell and Applicant stole marijuana from
Smalls’ residence and they were pursued in a car chase, which concluded when Cottrell discharged |
his gun from his vehicle at the pursuers, while Counts drove. Smalls subsequently called
Applicant and Cottrell demanding money for the marijuana, PCR Tr. pp. 87-93. This conflict
created the motive to commit the arson at Smalls’ residence, which léd to Love’s murder. The
prosecution elected not £o present testimony on what has been ter;ned the drug rip-off and limited
its motion to admit prior bad acts to just the arson. At the PCR hearing, the prosecutors
acknowledéed that they may have moved to admit evidence of the drug rip off if counsel sought to
admit this evidence. Counsel, for his part, argued during closing argument that the State failed to
show any evidence of what motive Applicant and Cottrell might have held to commit the arson.
Tr. p. 590.

This Court finds that counsel’s performance was not deficient in this regard. Such
testimony along the lines of evidence of third party guilt for the arson was not probative or useful.
However, if admitted, it likely would have opened the door to Applicant’s role in the drug rip off,
which would show a motive for the arson and also not paint Applicant in a very good light. This
Court finds Applicant failed to establish eithér prong of Strickland in this regard.

IL. Brady allegations’
Applicant makes several Brady allegations. “[Sluppression by the prosecution‘ of evidence

favorable to an accused upon request violates due process wheﬁe the evidence is material either to
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guilt or to punishment, irrespective of the good faith or bad faifh of the prosecution.” Biady v,
Marylaid, 373 U.S. 83, 87 (1963). |

Brady is based on the requirement of due process. To succeed on a Brady claim, the
defendant must show: 1) the evidence was favoraﬁle to the acciised, 2) it was in possession of or
known to the proseciition, 3) it was suppressed by the prosecution, and 4) was material to the guilt

or punishment. ‘Gibsou v. State, 334 8.C. 515, 524, 514 S.E.2d 320, 324 (1999). The prosecution

has the duty to disclose Brady evidence even in the absence of a'request by the accused. United

States. v Agurs, 427 U.S. 97, 107 (1976).
“Materiality of evidence is determined based on the reasonable probability that thé result of

the proceeding would have been different had the evidence been disclosed to the defense.” Porter

v, State, 368 S.C. 378, 384, 629 S.E.2d 353, 356 (2006). “[Tlhe materiality element of a Brady
claim requires a collective assessment of whether introduction of the excﬂpatory evidence might

have affected the outcome of the trial.” See Winston.v. Kelly,

592 F.3d 535, 556 (4" Cir. 2010).
The mere possibility that an item of undisclosed information may be helpful to the defense in its
own investigation is insufficient to establish constitutional materiality under Brady. United States,
v. Agurs, 427 U.S. 97, 109-10 (1976).

Evidence is exculpatory and favorable if it “may make the difference between conviction

and acquittal” had it been “disclosed and used effectively.” -United States v. Bagley, 473 U.S, 667

(1985). “Evidence is materia! if it is likely to have changed the verdict.” Uniied States.v. Wilson,

624 F.3d 640, 661 (4™ Cir. 2010) (citation and internal quotation marks omitted).
The United States Supreme Court explained:

This special status explains both the basis for the prosecution’s
broad duty of disclosure and our conclusion that not every violation
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of that duty necessarily establishes that the outcome was unjust,

Thus the term “Brady violation” is sometimes used to refer to any
breach of the broad obligation to disclose exculpatory evidence —
that is, to any suppression of so called “Brady material” — although
strictly speaking, there is never a real “Brady violation™ unless the
nondisclosure was so serious that there is a reasonable probability
that the suppressed evidence would have produced a different
verdict.
Strickler v, Greene, 527 U.S. 263, 281 (1999).

Failure to disclose interview with Vander McCray

Applicant claims the State committed a Brady violation that warrants a new trial because
the State failed to disclose notes of an interview by the Solicitor’s investigator, Dale Long, of
Vander McCray., The report, dated March 25, 2004, attempts to memorialize an interview from
March 11, 2004. It was accompanied by a cover or transmittal memorandum from Investigator
Long. The memorandum indicates Long interviewed McCray at the J. Reuben Long detention
center. Long notes in the memorandum, “MCCRAY stated he has been in Maximum Security
with COTTRELL for several months, and that COTTRELL has confided a great deal in him, yet
he was very thin with details,”

The report indicates the interview took place in the presence of McCray’s attorney,
Candace Lively, Esquire. McCray claims to have befriended Cottrell, and Cottrell talked about the’
two murders he was charged with, He claims Cottrell told him Cottrell gave Jonathon Love an
ounce of marijuana he never paid for, so Cottrell acted friendly towards Love. He then lured Love
to an area in Marion County and had him dig a grave he thought was for someone else. The
statement then reads: “MCCRAY reported that LUZENSKI admitted he shot LOVE in the head
and chest once LOVE had dug the grave. MCCRAY stated LUZENSKI admitted that only he and

LOVE were present when LOVE was murdered.”
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The interview also discusses the shooting of Officer Joe McGatry in Horry County. The
report indicates McCray said the shooting occurred during a traffic stop in front of a Dunkin'
bonuts. The statement claims Cottrell said he was holding a gun by his leg when McGarry
approached the vehicle and Cottrell shot McGatry in the face when he was at the vehicle.

Both Humphries and Senator Hembree testified that while the document was something
they normally would turn over, both adamantly believed the statement was not exculpatory. They
stressed the State’s theory of the case was not that Halcomb was present at the gravesite when
Cottrell murdered Love, but he was back at the car parked on the road and out of eyesight from the
gravesite, Applibant argues a different interpretation, that the statement could mean Halcomb was
not present in Marion County at all and was not a participant in the murder. Trial counsel testified
that in his view, the statement was open to both interpretations and believed the document should
have been turned over, although he noted he never had any discovery issues before with either of
the prosecutors. PCR Tr. p. 320,

Counsel testified he would have liked the opportunity to investigate the statemént, but
noted, “Now, as to could I have used it, would I have used it, I can’t really say. There would
certainly have been problems with Mr. McCray on some credibility issues because of his history
and some other things.” PCR Tr. p. 320, lines 2-17. Counsel admitted without knowing what
McCray might actually say, he was unable to determine if hel could use the statement or call
McCray to testify, Counsel explained, “[C]learly he was in a position of looking for some sort of
assistance from the government, which I obviously could not give him.” PCR Tr, p. 322, lines
5-11, Counsel expounded on that point further, “[A]s the solicitor Mr. Humphries indicated, you

know, you get these letters, hey, I've got information, you know,: you get these letters, he, ’ve got
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information, I've got information and I want to go home, you know, Ididn’t get a letter from him

saying, hey, [ want to help Mr. Halcomb, SoIdon’tknow if hc would have any willingness to help
me or not,” PCR Tr. p. 322,

Testimony from both prosecutors highlighted factual inaccuracies in regards to the
McGarry murder. They testified that the murder did not occur during a traffic stop. Instead,
McGarry was entering the Dunkin Donuts as Cottrell and Applicant were leaving the store,
McGarry then approached Cottrell and asked for identification, Coftrell retrieved his gun from his
waistband, not by his leg. Solicitor Hembree indicated that no other evidence corroborated the _
claim about a dispute over Love failing to pay for marijuana. PCR Tr, p. 161, line 20 —p. 162, line
4, There was also no evidence that McGarry was following Cottrell and taking photogtaphs, as
claimed in the interview, | |

The State moved to admit a letter into evidence at the PCR hearing addressed to Solicitor
Hembree from McCray, dated after the interview with Dale Long. This letter is dated April 31,
2004. The letter starts out by informing Hembree, “Well I have some mc;re info on the Joe
McGary [sic] case plus I have more info about these two guys, Mr, Contrell [sic], Mr, Fred. Italk
to Mr. Fred and he told me the hole [sic] story about what had happen that night he stated that.”
| The letter gives a different set of facts describing the McGarry murder, The letter further
reads, “the reason that [I] told that guy what I told him is because 1 was scared these guys have pull
with some big people . ...” The lefter concludes on the second page, and under what appears to be
McCray’s signature, the letter, reads, “There is a lot to these guys and I’m willing to put you down

and I will take your little test.”
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Cqunsel observed McCray appears to back up in the leﬁér on the statement he previously
gave, He is continuing to ask for help. Counsel also express‘ed* concern over a statement in the
letter that McCray claimed to have been talking with Halcomb. Counsel explained, “Becéuse
potentially the concern is he’s got — he’s looking to give informétion on maybe Mr, Halcomb as
well. Probably his main thought is, you got a guy who’s killed a police officer, but I’ve also got
this other guy with two murders, maybe I can give information on both of them. And that would be
a concern,” PCR Tr. p. 323, line 24 —p. 324, line 5.

Applicant assured the State at the hearing that he did not have contact with McCray before
the trial. Yet the letter purports that McCray spoke with Applicant, and the tone suggests _that
McCray held iﬁcriminating, rather than exculpatory, information about Applicant.

Asked on cross-examination if it was possible the outcome of the trial could have been
different if the notes of the McCray interview was disclosed, counsel commented, “The word
possible is such a b;g word. I mean, it’s possible, you know, that we have an earthquake tonight or
today or a tsunami, but it’s nof - it’s too speculative for rr;e to give a definitive answer. I guess
anything is possible, but without knoﬁdng the specifics of Vander McCray’s full statement and
those sort of things; it’s just — it’s very speculative.” PCR Tr. p. 357, lines 17-24,

This Court finds Investigator Long’s report of his interview with McCray was. not
disclosed. This Court feels ,certain the non-disclosure was not intentional, but of course, this does
not cﬁange the analysis. See Agurs. This Court agrees with the prosecutors that the statement was
not inconsistent with the State’s evidence at trial, although it ceﬁainly would be preferable such a

document would have been turned over, as the prosecutors acknowledge.
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This Court notes trial counsel’s closing argument, recc;gnizing the State’s theory of the
case as follows: “In fact, the evidence is that at the time of the killing the only evidence produced
by the State is that my client was in another location out of eyesight, could not see where the
murder happened with the only witness who was thgre.;’ Tr. p. 523, lines 48 Counsel went on to
argue that Lawson did no more than establish mere presence and'argued the evidence only showed
Applicant led her away from the scene while “Cottrell went back into the woods and some shots
were fired.” Tr. p. 523, lines 14-25.

However, the Applicant’s claim must.ultimatel_y fail on the lack of showing the statement
was material in that there is any reasonable probability it would lead to useful evidence or affect
the outcome of trial. The statement itself represents an out of court statement by Investigator Long
as to an out of court statement by McCray, as to alleged admissions by Cottrell. McCray did not
testify at this hearing, so this Court would need to speculate on whether McCray would have truly
provided testimony that was exculpatory to Applicant and that such testimony would be credible,
This Court could not possibly know on the evidence presefxted if McCray was indicating Applicant
was alone because the others were back at the car, or if Cottrell, as filtered through McCray, was
claiming to be truly all alone in Marion County, This Court notes McCray"s reputation for seeking
a deal from prosecutors, the letter in the prosecution’s file seemingly recanting sbme of his
previous statement, and inconsistencies in the statement itself about the McGarry murder, that are
all additional factors that weigh even further against the likelihéod McCray would offer helpful
information for Applicant’s benefit if he testified at trial. This Court finds Applicant failed to meet
his burden to establish the interview report constituted material exculpatory information under

Brady and denies this allegation,
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Applicant also complains about the late disclosure of a statement by Amber Counts to

Counts stateraent

Investigator Long in which she claimed she received a letter from Cottrell that said Jon-Jon was
killed because he raped women. The letter itself was destroyed. This was disclosed.at trial and
counsel moved in limine for the trial court to allow Counts to testify about the letter. The State did
not object to the testimony, but Cottrell’s counsel, Hofﬁneyer, did raise an objection and the trial
court excluded the letter on the basis of the best evidence rule. The Court of Appeals subsequently
found the trial court erred in not allowing Counts to testify about the letter but also found any error
was harmless. PCR Tr. pp. 183-187; p. 20§.

Ultimately, due to trial court error, counsel was unable to utilize the information in the
statement: that Cottrell purported Love was killed because he raped women. However, the State
did not stand in the way of Applicant’s counsel utilizing the information in the statement. Counsel
attempted by an in limine motion, to elicit testimony about the letter and the in limine mc;tion was
denied after Hoffmeyer’s objection. Further, Counts never testified, and counsel indicated‘he
would not have wanted to call Counts as a witness and lose last closing argument. PCR Tr. p. 317,
lines 1-9. Counsel also noted that if Counts testified, she would have confirmed the arson did
occur and there was the possibility if he challenged the motive for the arson, she would start
teétifying‘about the drug rip off. Tr. pp; 339-41. Of course, the Court of Appeals alfeady has
determined that error in exclusion of the letter was harmless.

This Court finds that no Brady violation occurred, since lafe disclosure did not prevent the

information in Counts® statement to be utilized. ta‘i"a xz.‘.rKenneﬂ;;, 331 8.C. 442, 453, 503 S.E.2d

214,220 (Ct. App. 1998) (“In a Brady analysis, information is not deemed ‘material’ if the defense

Page40 of 42 "”




- |
discovers the information in time to adequately use it at trial.”). Further, this Court finds the
statement does not rise to the level of materiality. The purported letter merely provides an
additional reason for Cottrell to want to murder Love, and is not inconsistent with the State’s case

in that regard, Further, similar information was elicited from Lindsey Bolton., Tr. p. 387, lines

22-25,

Applicant also raised a claim in his final amended application that the State committed a
discovery violation because it did not disclose a statement by Kenny Todd with the Horry County
Fire Department, However, Applicant announced at 'the hearing he was withdrawing that
allegation. (11(d)(2).

Applicant alleged the prosecution misled the trial court by its proffer of Counts testimony,
However, at the PCR hearing, Counts testified consistently with the prosecution’s proffer of what
she would have testified to at trial, This allegation is denied as Applicant has failed to prove this
allegation.

CONCLUSION ‘

Based on the foregoing, this Court finds and concludes the Applicant has not established
any constitutional violations or deptivations that would require this court to grant her application,
Therefore, this Application for Post-Conviction Relief mus; be denied and dismissed with
prejudice.,

This Court advises the parties that in order to secure the appropriate appellate review,

‘notice of appeal must be served and filed within thirty (30) days after receipt 'by counsel of notice

of entry of this order. Sce Rules 203 and 243 of the South Carolina Appellate Court Rules. This

Court notes that post-conviction relief counsel must advise an applicant of the right to seek




appellate review of a post-conviction relief order. Stg;g&.{B‘rs{ /, 366 8.C. 137, 620 S8.E.2d 743
(2005). Also, pursuant toAustmvState, 305S.C. 453,409 S.E. 2d 395 (1991), an applicant has a
right to an appellate counsel’s assistance in seeking review of the denial of post-conviction relief.
Rule 71 .ll(g), SCRCP, provides that if the applicant wish\es to seek appellate review,

post-conviction relief counsel must serve and file a notice of appeal on an applicant’s behalf,

IT IS THEREFORE ORDERED:
L. That this post-conviction relief matter shall be denied, and
2. Applicant remain in custody to continue to serve his sentence,
AND IT IS SO ORDERED this g dayof * - - ;2018

")

D Cvr{aig.. Brolw'h _ :1 <
FPresiding Judge: ™
12" Tdicial Cireuit
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