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- STATE OF SOUTH CAROLINA
IN THE PROBATE COURT

)
)
COUNTY OF: LANCASTER )
) ORDER APPOINTING COUNSEL
)
)

IN THE MATTER OF: MARK MALLOY
- ’ CASE NUMBER: 28008 S10)jG Cag0000 9.

Upon reading the petition in thé above matter, this court finds that the appointment of counsel is appropriate for
the allegedly incapacitated person or minor.

THEREFORE, IT 1S HEREBY ORDERED that GRETCHEN ROGERS, Esquire, be appointed attorney for the
allegedly incapacitated person or minor and granted the powers and duties of that position. The attorney also has the

powers and duties of a guardian ad litemn.

Executed thisrj,?é'day % * 2010.

A

< Probate Court Judge

ACCEPTANCE

| agree to serve as attorney and guardian ad litem in this matter.

Executed this C})’Lday of November, 2010. @ //

Slgnature

Name: Gréﬁ:h'én Ra ers
Address™~2Post dfﬁce,%?)x 10751

Rock Hill/ 8C 29731

Telephoné{0): _B803-980-0083

(H): 803-328-2525
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF SPARTANBURG
IN THE COURT OF COMMON PLEAS CASE NO. 2012-CP-42-5017 A
GRETCHEN A. ROGERS, AS GAL FOR MARK A. ‘ KENNETH E. LEE AND LAW OFFICES OF
MALLOY - LEE AND SMITH, PA.
PLAINTIFE(S) ' ' DEFENDANT(S)
Attorney for D Plaintiff D
Defendant
Submitted by: [] Self-Represented Litigant

Disposition Type (Check One)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
‘The issues have been tried or heard and a decision rendered.

X ACTION DISMISSED (CHECK REASON): [_] Rule 12(b), SCRCP; [_] Rule 41(a),

SCRCP (Vol. Nonsuit); D Rule 43(k), SCRCP (Settled); [{] Other: Summary Judgment Granted.

.ACTION STRICKEN (CHECK REASON): D Rule 40(j), SCRCP; [] Bankruptey;
D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; |____l Other

D DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
I:I Affirmed; I:I Reversed; D Remanded; [] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT. TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [:I Statement of Judgment
by the Court:

This matter comes before the court on Defendant’s motion for summary judgment. Plaintiff and
Defendants are residents of South Carolina. Plaintiff contracted with Defendant to represent Plaintiff on a workers
compensation case arising out of injuries sustained in-North Carolina. The contract contained a choice of law clause
stating that the substantive law of North Carolina would govern the contract. Under North Carolina la\&thatgte S -
statute of repose would bar the present action; South Carolina has no similar provision with regard to lggal = _::.‘i c
malpractice claims. Plaintiff alleges that Defendant negligently settled the North Carolina worker’s cc@p achsn.
For the foregoing reasons, the court finds that summary judgment is proper in this case. %’

Nash v. Tindall Corp., 375 S.C. 36, 650 S.E.2d 8| (S.C. App. 2007) controls. In that case, th;Court of
Appeals held that injuries sustained in the collapse of a walkway in North Carolina were subject to the Nortf?
Carolina statute of repose under the principle of lex loci delicti. The court in Nash even noted that Nash hachﬂleged*
the defective tees used to construct the walkway were manufactured in South Carolina.

Plaintiff in the present case makes a very seductive argument that, because the contract betv\feen Plﬁ?mff
and Defendant was entered into in South Carolina, because the final release was signed in South Caroi}na ool
because the damage to Plaintiff manifested itself in South Carolina, the court should deny summary judgme
However, this court is unable to logically distinguish Nash and its precedent from the present facts, and the court is
unable to disentangle the nexus linking Plaintiff’s present cause of action to the underlying workers comp action in
North Carolina. The underlying cause of action involved application of the worker’s comp laws of North Carolina.
Although the parties entered into their relationship in South Carolina, that relationship was governed by the
substantive law of North Carolina. The workers comp action was filed, mediated, settled and approved in North
Carolina. Clearly, the court is constrained to find that the lex loci delicti of this action arose in North Carolina.

Having found that this action arose in North Carolina, application of North Carolina’s statute of repose is
required because the protection afforded by the statute of repose constitutes a substantive right. Nash. supra. Under
North Carolina law, Plaintiff's incapacity does not toll application of the statute. Although the court is extremely
sympathetic with the allegations concerning Plaintiff’s situation and plight, this court is required to follow the law as

written. Accordingly, Defendant’s motion for summary judgment is granted. Counsel for Defendant is requested to
prepare a formal order.

‘ Order Information m}/ )
SCRCP Form 4 (09/2011) 4 . : . 2




This order DJ ends [[] does not end the case.

Additional Information for the Clerk : B -
5] yment of a sum of
JUDGMENT AGAINST PLAINTIF F JUDGMENT AGAINST DEFENDANT:
Judgment Amount $ Judgment Amount $
Taxable Costs $ Taxable Costs $
Attorney’s Fees $ Attorney’s Fees $
Interest $ Interest $.
Other: $ Other: $
Total Amount to be Enrolled: $ Total Amount to be Enrolled: $

If applicable, describe the property, including tax map
information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interests
or costs not gvailable at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title

rs should iﬁ:r to the official court order for judgment details.

Judge Code ate

Civcuit Court Judge J’/

For Clerk of Court Office Use Only

This Judgment wads entered op the ddy 20%= 3 and a copy mailed first class this
20 . 20/3 /3 to attorneys of record or to parties (when appearing pro se) as follows:
David W. Overstreet .

day of
Thomas A. Pendarvis

Y(S) FOR THE DEFE

ATTO
CLERK OF COURT

ATTORNEY (S) FOR THE PLAINTIFF(S)

"1'3’1
8 WY S- 435110

1
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Kenneth E. Lee and Law Offices of Lee &
Smiith, P.A.,

DEFENDANTS.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: } FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG ) CASE NO.: 2012-CP-42-5017
Gretchen A. Rogers, as Guardian ad litem ;
for Mark A. Malloy, )
o }
PLAINTIFF, § :
) ORDER GRANTING DEFENDANTS’
Vs, ) MOTION FOR
) SUMMARY JUDGMENT
)
)
)
)
)

This matter comes before the Court on Defendants’ Motion for Summary Judgment. A’

- — [

hearing was held on August 28, 2013. For the foregoing reasons, the Court finds that sﬁgﬁmér&

[l

judgment is proper and grants Defendants’ motion.

AT

['\I'y

STANDARD T

-=x

'
-

Summary judgment is appropriate when “the pleadings, depositions, answers to <
interrogatories, and admissions on file, together with the affidavits, if any, show bthat there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” Rule 56(c), SCRCP. In determining whether any triable issues of fact exist, the
court must view the evidence and all reasonable inferences that may be drawn from the evidence
in the light most favorable to the non-moving party. Manning v. Quinn, 294 S.C. 383,365 S.E.2d |
24,25 (S.C. 1988).

Under Rule 56(c), the party seeking summary judgment has the initial responsibility of

demonstrating the absence of a genuine issue of material fact. Baughman v. American Tel. and

Tel. Co., 306 S.C. 101, 410 S.E.2d 537, 545 (S.C. 1991). “Once moving party carries its initial

1
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burden, opposing party must, under Rule 56(e), do more than simply show that there is some
metaphysical doubt as to the material facts but must come forward with specific facts showing .
that there is a genuine issue for trial. Indeed, Rule 56(e) specifically prohibits the nonmoving
party from resting upon the mere allegations or denials of its pleadings.” Id. (internal citations
and quotations omitted).
FACTS

Plaintiff Gretchgn A. Rogérs, as Guardian ad litem for Mark A. Malloy (‘‘Plaintiff” or
j“Mallo_y”) filed this is a legal malpractice actién arising'out of an allegedly inadequate settlement
of Malloy's North Carolina workers’ compensation claim following an accident that occurred in
2002 while Malldy was workjn;g in North Carolina for a North Carolina employer. Plaintiff
retained Defendant Kenneth E. Lee to represent him to pﬁrsue the North Carolina workers’
compensation claim in Aprii of 2003, |
| The attorney-client relationship was entered into pursuant to a Contréctl of
Representation, which contains a provision stating that the contract is governed by the

substantive law of North Carolina. The contract was entered into in South Carolina, which is

e
C .

where Plaintiff has resided at all relevant times. Defendant Lee also resides in South Caxiplina;\--:
¢ )

but he was at all relevant times licensed to practice law in North Carolina and remains licensed—
C -

to practice law in North Carolina. r.(» =
Defendant Lee filed Plaintiff’s underlying workers’ compensation claim in North::__}_‘

Carolina pursuant to North Carolina law, and the underlying claim was governed bly Northl‘

Carolina law. Plaintiff settled his underlying workers’ compensation claim for $100,000 at

mediation on November 25, 2003. The mediation was in North Carolina, and Malloy and Lee

were physically present at mediation when Malloy relied on Lee’s advice and recommendation

2
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to settle the claim. Malloy executed a binding mediated settlement agreement at mediation that |
same day, and subsequently executed a clincher agreement cénsistent with those terms. The
settlement was approved in North Carolina by order of the North Carolina Industrial
Commission dated February 3, 2004, and the settlement funds were subsequently disbursed to
Plaintiff by mail to his home address in South Carolina.

P]aintiff filed this lawsuit on December 6, 2012, which asserts legal malpractice claims
arising out of the allegedly inadequate settlement of the underlying workers’ compensation
‘claim. Plaintiff’s Complaint seeks to recover da{nages,for injuries sustained ‘E[a]s a direct and
proximate result of accepting the Defendant [Lee’s] advic¢ to settle his workers’ compensation
claim . . ’ The alleged acts or omissions giving rise to the causes“ of action alleged in the
éomplaint all occurred more than four yéars prior to the date the Complaint was filed.

- CONCLUSIONS OF LAW

L North Carolina’s Statute of Repose
At issue in the present motion is the application of North Carolina substantive law, which

includes in relevant part, a four-year statute of repose for legal malpractice claims. N.C. Gen.

Stat. § 1-15(c) (2003). See Langley v. Pierce, 313 S.C. 401,438 SEE.2d 242, 243 (S.C. 1293) L

(“[a] statute of repose constitutes a substantive definition of rights rather than a procedural

limitation provided by a statute of limitation.”); Nash v. Tindall Corp., 375 S.C. 36, 65(§:-S.E.2§[

81, 83 (S.C. App. 2007) (applying North Carolina’s statute of repose pursuant to lex Z(Jc._;:"-delict"i{).v
North Carolina’s four-year statute of repose applies to claims “arising out of th(; N .

performance of or failure to perform professional services[,]” and runs from “the last act of the

defendant giving rise to the cause of action . . . .” N.C. Gen. Stat. § 1-15(c) (2003). All of

Plaintiff’s claims in this case arise out of the performance of or failure to perform professional

3
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services and are therefore “malpractice” claims within the scope of North Carolina’s four-year

statute of repose. Shagg v. Teague, 113 N.C. App. 589, 439 S.E.2d 792, 793 (N.C. App. 1994)

(plaintiff's claims against attorney for negligence, breach of contract and breach of fiduciary
duty arising out of the performance of or failure to perform professional services are
“malpractice” claims governed by N.C. Gen. Stat. § 1-15(c)).

Unlike a statute of limitations, North Carolina’s statute of repose is not subject to the
discovery rule, and cannot be tolled for an alleged disability, including incompetency. Livingston

v. Adams Kleemeier Hagan Hannah & Fouts, P.L.L.C., 163 N.C.App. 397, 594 S.E.2d 44, 51

(N.C. App. 2004) (tolling provisions are not applicable to the statute of repose, such that
plaintiff’s legal malpractice claim was time-barred under statute of repose notwithstanding her

alleged incompetency); Hargett v, Holland, 337 N.C. 651, 447 S.E.2d 784, 788 (N.C. 1994)

(“[r]egardless of when plaintiff’s claim might have accrued, or when plaintiffs might have
discovered their injury, because of the four-year statute of repose, their claim is not maintainable
unless it was brought within four years of the last act of defendant giving rise to the claim.”).

Accordingly, because it is undisputed that all of the alleged acts or omissions giving rise

to Plaintiff’s causes of action alleged in the Complaint occurred more than four years prior to the -

date the Complaint was filed, the dispositive question for purposes of this motion is whether!

Plaintiff’s action is governed by North Carolina law. -

1I. Choice of Law

LTnvea T
CIE S .

As the forum state, South Carolina’s choice of law rules govern this choice of Iaw
dispute. “Under traditional South Carolina choice of law principles, the substantive law
goveming a tort action is determined by the lex loci delicti, the law of the state in which the

injury occurred. . . Procedural matters are to be determined in accordance with the law of South

"
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Carolina, the Jex fori.”” Nash v. Tindall Corp., 375. S.C. 36,650 S.E.2d 81, 83 (S.C. App. 2007);

see id. (citing Black's Law Dictionary (7th ed. 1999) in defining fex fori as “the law of the
forum.”); see also Black’s Law Dictionary (9th ed. 2009) (defining lex loci delicti as “[t]he law
of the place wh;re the tort or other wrong was committed.” ),

In Nash, 650 S.E.2d 8] at 83, the Court of Appeals held that plaintiffs’ claims arising out
of the collapse of a footbridge in North Carolina were governed by North Carolina substantive
law notwithstanding that the footbridge was allegedly manufactured in South Carolina. The
substantive law of North Carolina included a six-year statute of repose, which operated to bar to
plaintiffs’ claims. 1d. The Nash court furtﬁer held that applying North Carolina’s statute of
rep‘oseAdid not offend the public policy exception to lex loci delicti, despite that plaintiffs’ action
would have been timely under South Carolina’s equivalent statute of repose. Id. at 83-84.

‘ As in Nash, the alleged tort in this case occurred in North Carolina. Plaintiff’s claims are
premised on the allegedly inadequate settlement of his North Carolina workers’ compensation
ciaim, which was filed, mediated, settled, and approved in North Carolina. Plaintiff alleges his
injuries were directly and proximately caused by “accepting the Defendant {Lee’s] advice to
settle his workers’ compensation claim[,]” and that advice was given at mediation in North

Carolina and Plaintiff relied on that advice when he agreed to the settlement and executed the

mediated settlement agreement in North Carolina that same day. See Lemly v. Colvard Qil Co.,

577 S.E.2d 712, 716 (N.C. App. 2003) (finding a mediated settlement agreement executed by the
- '
parties at mediation and intended to be followed by a formal clincher aéreement was binding gind N

enforceable where plaintiff subsequently refused to sign clincher). The Court is unabig to

logically distinguish Nash and its precedent from the present facts. ) . Ep

e



Likewise, the Court is further unable to disentangle the nexus linking Plaintiff’s present
cause of action to the underlying workers’ compensation action in North Carolina. Plaintiff
sought out and retained an attorney licensed to practice in North Carolina for the purpose of
pursuing a ;vorkers’ compensation claim in North Carolina. His underlying claim was for injuries
he sustained in North Carolina while worki.ng for a North Carolina employer, which was filed in
North Carolina and governed by North Carolina law. Although the parties entered into their
relationship in South Carolina, that rglationship was governed by the substantive law of North

Carolina pursuant to the terms of the Contract of Representation. E.g., Team IA, Inc. v. Lucas,

3958.C. 237,717 S.E.2d 103, 108 (S.C. App. 2011) (“[c]hoice of law clauses are generally

honored in South Carolina.”); Nucor Corp. v. Bell, 482 F, Supp. 2d 714, 728 (D.S.C. 2007)
(“Generally, under South Carolina choice of law principles, if the parties to a contract specify the
law under which the contract shall be govemcd‘, the court will honor this choice of law.”).
Having found that the lex loci del‘z'cti of this action is North Carql'ma, the Court turns to
the ppbiic policy exception at issue in Nash, 650 S.E.2d at 84, which providcs that “{fJoreign law
may not be given effect in this State if ‘it is agai‘nst good morals or natural justice.”” (quoting |

Boone v. Boone, 345 S.C. 8, 13, 546 §.E.2d 191, 193 (S.C. 2001)). ‘.‘Examples of cases against

ood morals and natural justice are ‘prohibited marriages, wagers, lotteries, racing, contracts for
g ] g g

gaming or the sale of liquors, and others.”” Id. (quoting Dawkins v. State, 306 S.C. 391,412

S.E.2d 407, 408 (5.C. 1991)).
Plaintiff argues the exception should apply here because of the preclusive effect of North )
Carolina’s statute and the lack of a comparable statute in South Carolina. However, ‘ﬁtihe ‘fkéét

f. kS
that the law of two states may differ does not necessarily imply that the law of one seate viglates.



the public policy of the other.” Id. {quoring Boone v. Boone, 345 8.C. 8, 546 S.E.2d 191, 193'

(8.C. 2001)). Moreover, as our courts have recognized,

[tIhe *good morals or natural justice’ of our State are not violated when foreign
law is applied to preclude a tort action for money damages, whether against an
individual or the State, even if recovery may be had upon application of South
Carolina law.

Dawkins, 412 5.E.2d at 408 (ciring Rauton v. Pullman Co., 183 S.C. 495, 191 S.E. 416, 422

(8.C. 1937));'see also Butler v. Ford Motor Co., 724 F. Supp. 2d 575, 582 (D.S.C. 2010) (“South

Carolina courts have ‘repeatedly adhered to the lex loci delicti rule to apply foreign law that

defeated claims which would have survived under South Carolina law.'”) (quoting Thomton v.

Cessna Aircraft Co., 703 F.Supp. 1228, 1232 (D.S.C.1988), aff'd 886 F.2d 85 (4th Cir. 1989)).

' The Court finds, consistent with Nash, and the precedgnt.relied on by the Nash c;oun, that
North Carolina_’s statute of repose does not violate the pubiic policy of South Carolina, ar}d the
statute should therefore be zlpplied to Plaintiff’s claims under the principle of lex loci delicti.

Accordingly, the Court finds that this action is governed by the substantive law of North
Carolina, that North Carolina’s four-year statute of repose operates to bér Plaintiff’s claims, and

that Defendants are entitled to judgment as a matter of law.

IT IS SO ORDERED. / ! g ﬁ

Frank R. Addy, Jr., CircuiCfurt Judge

September . 2013 -
M_, South Carolina | : o

3289762v.1
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF SPARTANBURG

IN THE COURT OF COMMON PLEAS CASE NO. 2012-CP-42-5017

GRETCHEN A. ROGERS. AS GAL FOR MARK A. KENNETH E. LEE AND LAW OFFICES OF

MALIOY ’ LEE AND SMITH, P.A.

PLAINTIFF(S) DEFENDANT(S)
Attorney for D Plaintiff D
Defendant

Submitted by: [ ] self-Represented Litigant

Disposition Type (Check One)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

D ACTION DISMISSED (CHECK REASON): D Rule 12(b), SCRCP: D Rule 41(a).
SCRCP (Vol. Nonsuit): D Rufe 43(k), SCRCP (Settled): [X] Other: Summary Judgment Granted.

ACTION STRICKEN (CHECK REASON): D Rule 40¢j), SCRCP: D Bankruptcy:
D Binding arbitration. subject to right to restore to confirm. vacate or modify
arbitration award: D Other :

[:] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Affirmed: "] Reversed: [_] Remanded: [] Other

NOTE: = ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING [OWER COURT. TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED [ See attached order (formal order to follow) [ Statement of J udgment
by the Court:

This mattér comes before the court on November 13. 2013 on Plaintiff's motion for reconsideration of the
court’s prior order dismissing this case. With the consent of all concerned, the hearing was held in Greenwood
during a CPNJ term. Having considered the argument of counsel, the court declines to modify the previous order.

Plaimiff cites the cases of Lister v. Nationsbank, 3129 S.C. 133,494 S E.2d 449 (Ct. App. 1997) ‘g v
Bapnister v. Hertz Corp.. 316 S.C. 513, 450 $.E.2d 629 (Ct. App. 1994) for the proposition that. because im% ;’,O
injuries manifested themselves in South Caralina. this court should apply South Carolina law as opposed gthemv _:'_-"l'"
of North Carclina. The court finds that Lister and Bunnister are distinguishable. >r£

The court in Lisrer did state, “Since the [plaintiffs) suffered their financial loss as a result of this™ gx:
misrepresentation in South Carolina, we conclude South Carolina law applies under the choice of law tes%r s %S?,E
329 5.C. ar 455, 494 S.E.2d at 144, However. the court in Lister way addressing choice of law questmmgr theeort :'Dc-,‘c

of fraudulent mtsrepresentatlon The present case concerns professional malpractice, and for the reaﬂommte
the original opinion, the law of North Caralina controls. .
In Bannister. the court restated the established principle that “the substantive law governing a tm(aufhﬂ is ==
determined by the state in which the injury occurred.” Plaintiff encourages the court should read this muxim as
meaning “the state in which the resulits of the injury manifest themselves.” Clearly, the financial harm to Plaintiff
manifested itself in South Caralina because Plaintiff is and has always been a citizen of this state. However, the
court cannot ignore that the entire transaction which led to Plaintiff s damages occurred in North Carolina. Lex loci
delicti controls, and the law of North Carolina applies to this action.
For the foregoing reasons. the court declines to alter or amend its prior orders.

: Order Information
This order [ ends [[] does not end the case.

Additional Information for the Clerk :

Complete if judgment requires payment of a sum of
money or affects title to real or personal property
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JUDGMENT AGAINST PLAINTIFF: JUDGMENT AGAINST DEFENDANT:

Judgment Amount
Taxable Costs
Attorney’s Fees

Judgment Amount
Taxable Costs

2R RN

&1 o0 A B o0

Atorney’s Fees.
Interest Interest

Other: Other:

Total Amount to be Enrolled: $__ Total Amount to be Enrolled: $

if applicable, describe the property. including tax map
information and address, referenced in the order:

The judgment information above has heen provided by the submitting party. Disputes conceming the amounts contained in this
torm ma) hc addr sed by way of motion purcuam to the 5( Rules ol Civil Pmccdure Amounts 10 he computed cuch as, lmeresl:a

0’2/5? 26

Judge Code Dgte

For Clerk of Court Office Use Only

day of .20___ and a copy mailed first class this

to attorneys of record or to parties (when appearing pro se) as follows:
“David W. Overstreet

This judgment was entered on the
day of
Thomas A. Pendarvis
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
' - SEVENTH JUDICIAL CIRCUIT

COUNTY OF SPARTANBURG CIVIL ACTION NO. 2012-CP-42-

, M 2 DR A2-apT
. PR }«’ ‘ :‘_’4'"’ \M"j - ’::.'_:?:;,5 = D
Gretchen A. Rogers, as Guardian ad

litem for Mark A. Malloy, COMPLAINT

. ' Plaintiff, (Jury Trial Demanded)

VS,

Kenneth E. Lee and Law OFFICES OF LEE (Legal Professional Negligence)

& SMITH. P.A. (Breach of Fiduciary Duty)
B (Breach of Contract)

Defendants.

Plaintiff, Gretchen A. Rogers, as Guardian ad litem for Mark A. Malloy, complaining
of Defendants, Kenneth E. Lee and LAw OFFICES OF LEE & SMITH, P.A., would respectfully

show unto the Court as follows:

SUMMARY OF THE CASE

1. This legal malpractice action centers upon a) the Defendant Lawyer’s professional

negligence when he advised Plaintiff to settle his workers' compensation claim for far below
the fair value and b) the Defendant Lawyer's breach of fiduciary duty when he included

statements in thé clincher agreement about Plaintiff's condition that were not accurate ansb

~o
not consistent with the medical information concerning Plaintiff that was in'the Defenda#g

lawyer’s file in order to get the settlement approved by the North Carolina Irfjgustr&él

: >
Commission. Based on the severity and permanency of Plaintiff's injuries and the Io%
A ~ o

term need for expensive future medical treatments, it is highly unlikely the North_"Q’aroHvta
& -

Industrial Commission would have approved the clincher agreement recommended by the

Defendant Lawyer if the Defendant Lawyer had included all of the true medical informatioh
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concerning Plaintiff in the clincher agreement.

Plaintiff trusted the Defendant Lawyer to represent him and protect his interests in
~avery valuable workers’ compensation claim arising from work-related brain trauma. As
a direct and proximate result of accepting the Defendant Lawyér's advice to settie his
workers’ compensation claim, Plaintiff suffered significant damages, not only in the loss of
settlement value on the wage claim portion but also i_n benefits for current and future
medical costs. Had the Defendant Lawyer properly advised the Plaintiff of the value of his
workers' compensation claim as any competent lawyer would have provided in those
circumstances, Plaintiff would not have settled his workers' compensation cl‘aim for far
below the value, would have obtained greater wage indemnity recovery, would have
secured coverage of his current and future medical costs,.and would have otherwise
obtained a better result.
Because the Defendant Lawyer breached his ﬁduciary duty of loyalty tb Plaintiff, the
Defendant Lawyer should be required to disgorge all fees and all benefits obtained from

the répresentation of Plaintiff as a remedy.

PARTIES
' _ : : ~ -
2. Plaintiff, Gretchen A. Rogers, is serving in this litigation as Guardian ad lém‘fgr e
o g i
Mark A. Malloy, who is a citizen and resident of Lancaster County, South Carolinéﬁ,J P ;‘ '_;:
\ _
tondant K ‘ = o Eeo
3. Defendant, Kenneth E. Lee, is, upon information and belief, a citizen and Esidezrg s
A : Q X DT
of Spartanburg County, South Carolina, and is a lawyer licensed to practice la@in this -~ p:
_’:} A L Lo
State. : - ¢ - -
4, Defendant, Law OFFicEs OF LEE & SMITH, P.A., is or was, upon information and belief,
Page 2 of 14
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a limited liability corporation organized and existing under the laws of South Carolina, with
its principal place of business in Spartanburg County, South Carolina.

~ JURISDICTION

5. This Court has jurisdiction over these matters based upon Article V of the South
Carolina Constitution, S.C. CoDE ANN. §§ 36-2-802 and 36-2-803 (1976), and its plenary
powers.
VENUE
6. Venue is proper in Spartanburg County as the principal place of business of
Defendants, Kenneth E. Lee and/or Law OFFICES OF LEE & SMITH, P.A,, is in Spartanburg.
County, South Carolina. Upon information and belief, Defendant, Kenneth E. Lee, also
resides in Spartanbu'rg County, South Carolina.
| FACTS
7. Defendant, Kenneth E. Lee, is a lawyer licensed to practice law in South Carolina

and North Carolina and is or was a member of Defendant, LaAw OFFICES OF LEE & SMITH,

P.A. (collectively “LEEg”).

8. At all times relevant hereto, Kenneth E. Lee is or was acting as an agent for Law
OFFICES OF LEE & SMITH, P.A. X =
. o ~3
o

. (=)
9. The negligent acts, omissions, and liability of Law OFFICES OF LEE & SMITFE" P.AS

>

includes the acts and/or omissions of their agents, principals, employees and/or s@ant
: I=

=

o

including but not limited to those by Kenneth E. Lee, both directly and vicariously, gﬁ’rsua@
, ™

to principles and doctrines of non-delegable duty, corporate liability, appareg(@a%orim

agency, ostensible agency and/or respondeat superior.
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10. Upon information and belief, at all times relevant hereto, Law OFFICES OF LEE &
SwmiTH, P.A., herein acted by and through its employees and agents, including but not
limited to Defendant, Kenneth E. Lee, who acted within thé course and scope of his
employment and/or agency with all implied, inherent, apparent and express authority to so
bind his master and prinéipal by his negligent, wanton and reckless actions and/or
omissions making it vicariously liable for same under the principles and doctrines of
non-delegable duty, corporate liability, apparentA authority, agency, ostensible agency
and/or respondeat superior.

11. . Plaintiff, Mark Malloy ("Malloy”)sustained compensable injuries when he fell 10 feet
~ to 12 feet off a ladder while working in North Carolina for a North Carolina employer
causing injuries to his brain.

12.  The only evidence in the record showed Malloy's fall was caused by the ladder
swaying.

13. The injuries to Malloy’s brain from the fall created new injuries to Malloy or, at a
~ minimum, substantially aggravated a prior injury, eithef or both of which constituted an

injury compensable under North Carolina workers' compensation laws.

43714

14.  As a result of the compensable injuries Malloy sustained during the cours® anc% o :3
scope of his employment, a very valuable workers' compensation claim arose-in f{?gor q% ;g?
Malloy Ljnder the laws of the State of North Carolina. E o ZE{;
I LY
15.  Prior to his injuries Malloy made approximately $400 per week, which’ m?‘ﬁnt h% : ‘L;'
workers' compensation rate was approximately $233 per week. A% : b _j

16.  After Malloy was injured his employer, ANECO, INC., filed a form titled, "Employer's
Report of Employee's Injury or Occupational Disease to the Industrial Commission" with

Page 4 of 14



the North Carolina Industrial Commission, effectively éommencing Malloy's workers’
compensation claim.

17.  After the workers' compensation claim was commenced LEE accepted the legal
representation of Malloy thereby creating a client-la'wyer relationship.

18.  The scope of LEE’s r.epresentation of Malloy included all fnatters associated with or
affecting recovery and resolution of Malloy's workers' compensation claim arising from the
injuries Malloy sustained while working:

19.  During the representation Malloy was treated by several physicians including Dr.
Alexander A. Manning, during which Dr. Manning develdped opinions concerning the
nature, severity, and permanency of Malloy's brain injuries and mental competency that
.were expressed in medical records that were requested by LEE and in LEE’S possession
prior to the resolution of Malloy's workers’ compensation claim.

20. Based on the evidence in the record regarding timing, Iocation,\arnd cause of

Malloy’s fall from the ladder while working, Maiioy’s empldyer, ANECO, INC., would not have

been able to obtain an order in the workers’ compensation proceeding finding that Malloy

was not entitled to workers' compensation benefits.
X

21. Based on the nature, severity, and permanency of Malloy’s injuries, gallo

3

. G ;
employer, ANECO, INC., would not have been able to obtain an order in the (’\Eorke;s’

9

—

compensation proceeding fihding that Malloy was no longer disabled from work a;s\;a reglt :

N ' = b
of a compensable injury or that there was any likelihood that Malloy would tﬁablé{ﬁo =T
-— PP

resume the work he had been doing prior to his injuries. g

22.  The benefits and remedies available on Malloy's workers’ compensation claim, like

any other workers’ compensation claim under North Carolina law, had essentially two

Page 5 of 14
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components of financial value: a) a financial value for wages and b) a financial value for

medical benefits.

23. Prior to the resolution of Malloy's workers' compensation claim, LEE had not fully
developed the evidence that was reasonably required in order to competently evaluate the
monetary value of Malloy’s futﬁre indemnity claims. |

24.  Prior to the resolution of Malloy's workers' compensation claim, LEe had not fully
developed the evidence that was reasonably required in order to competently evaluate the
monetary value of Malloy's future medicaly claims. ~

25.  Prior to the resolution of Malloy’s workers’ compensation claim, LEe calculated the
present value of Malloy's wage portion of his claim to be over $250,000.

26. Basedon Malloy's brain injuries and/or aggravation of Malloy's brain injuries caused
by the injuries he sustained while working, the present value of the médical benefits portion
of Malloy's worke.rs’ compensation claim was in excess of $700,000.

27.  During amediation of the workers’ compensation claim that took place less than one

year after LEe accepted the representation of Malloy, LEe strongly recommended Malloy

settle all of his workers' compensation claim for a total payment of.only'$100,000.'::§ %
.28, LEE' told Malloy and his wife, among other things, that if they did not seﬁe the'vrcﬂ
workers' compensation claim, then a deputy commissipner or court would ﬁnd:'-[zllalloz

' incompetent and then the movney would be handled by an outsider and Malloy r,a%d hg
, : -~ o

family would not get any of the settlement money. N
29. Lee never told or did not effectively explain-to Malloy and his wife the fact that

because Malloy had suffered permanent injuries to his brain the value of the wage portion

Page 6 of 14
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. of his claim was substantially increased or that he was entitled to payment over his entire
lifetime for medical expenses related to treatment for the injuries sustained while working.
L

30." RelyingonLee's legal advice and forceful recommendations, Malloy agreed to settle

forever all of his workers’ compensation claim for a total payment of only $100,000, which

as a matter of course excluded all payrﬁents for any and all of the future medical treatments .

necessary for.Malloy as shown in the medical records that wére in LEE's possession prior
fo the settlement

31.  Leeshould have recommended that Malloy reject the $100,000 offer made on behalf
of his employer.

32.  Leeshould have recommended that Malloy reject the $100,000 offer made on behalf
of his employer because the settlement accepted was less than the reasonable settiement
value of Malloy’s claims given the evidence contained in the recofds in LEe’s legal file.
33. ' Had Lee recommended that Malloy reject the $100,000 offer, Malloy would have
accepted such advice and would not have settled on those terms. .

34.  Uponinformation and belief, LEE withheld crucial information from the North Carolina

workers' compensation Deputy, including Dr. Manning's medical records and c}_:gini0§
about the nature, severity, and permanency of Malloy’s brain injuries, a) in an E}fortﬁ'r%
ekpedite the settlement of Malloy's claim to speed up LEE's recovery of attomé;fs' feg:s
and/or b) to ensure the Deputy would not question whether the settlement was foriéjss th§1

i S
fair value given the nature, severity, and permanency of Malloy's brain injufies, the true
value of his wage indemnity claim,; and the value of the future medical benefits.

35. - After the settlement was approved the insurance carrier for Malloy's employer

caused the workers' compensation settlement proceeds to be paid.

Page 7 of 14
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36.  After the workers’ compensation settlement proceeds were paid and after the client-
lawyer relationship with LEE was concluded, Malloy was found incompetent to handle his
finan_cial affairs based on Malloy's mental condition that, upon information and belief, was
unchanged from the state of his mental condition during Malloy’s client-lawyer relationship

with LEE.

37.  After Malloy was found inbompetent to handle his financial affairs, Malloy, with the
assistance of his wife, learned of LEg's errors.

38.  After Malloy was found incompetent to handle his financial affairs, Malloy and his
wife learned that LEe should have advised therm not to accept the $100,000 offered to settie
his workers’ compensation claim as that amount was a) far below the fair and true
settlement value of Malloy’s claim and/or b) far below the value of Malloy's claim had it

~ proceed to a hearing on the merits.

39. Had Lee provided Malloy with the advice that would have beenvyprovide,d by a
reasonable and ordinary lawyer with the requisite degree of learning, skill, and ability
necessary to the practice of the profession exercising reasonable and ordinary care and

diligence in the use of those skills and'in the application of the lawyer's knowledge to the

X =

cause of the client, Malloy would have obtained a more favorable result on his warkerss
| S 8

compensation claim. ™ ""
_ 5 ooy

40. As a direct and proximate result of LEe's acts and omissions, Malloy [ﬂcurrggj
> X

pecuniary losses well in excess of $100,000. . w0
W

—

e

41.  Because of LEE’s actions in derogation of his fiduciary duties to Mall(%‘? including,
among other things, withholding information from the North Carolina Industrial Commission

regarding the true nature and severity of Malloy’s injuries in order to get the clincher
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agreement approved, the Court should impose the remedy of disgorgement of all fees and
other benefits LEE obtained through his representation of Malloy.

FOR A FIRST CAUSE OF ACTION
(Legal Professional Negligence)

42.  Theforegoing Paragraphs are reiterated and realleged as though set forth verbatim.

43. At all times relevant hereto, a client-lawyer relationship existed between LEe and

Malloy.

44. By virtue of their client-lawyer relationship, LEe owed professional duties to Malloy,

including the duty to provide competent legal advice and representation on Malloy's

worker’s compensatioﬁ claim.

45. By virtue of their client-lawyer relationship, LEE owed professional duties to-Malloy

to fully develop and obtain» the evidence that was reasonably required in order to

competently evaluat‘e the monetary value of Malloy’s future indemnity claims.

46. By virtue of their client-lawyer relétionship, LéE 6wed professional duties to Malloy

to- fully develop and obtain the evidence that was reasonably required in order to

competently evaluate the monetary value of Malloy’s future medical claims.

47. By virtue of their client-lawyer rélationship, Lee owed professional duties td Malloy,
‘ ‘ T ome _

including the duty to provide competent legal advice and representation as to wh;gtherﬁ L et
‘ o O B
A

L oM =
was in Malloy's best interest to settle that claim on the terms offered on behai_aof' e o

| e e

' : E oo Pod
employer. : ‘ > . & ’h;,q
‘ X X 200

‘ = ;
48. Lee failed to meet the minimum standard of care thereby breachri‘,qg their &=

— wn )

professional duties to Malloy and otherwise acted in a negligent, grossly neglﬁg’?ént‘,‘wan'ﬁn

Page 9 of 14
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and reckless manner by failing to provide accurate and appropriate legal advice on Malloy's
worker's compensation claim.

49. Lee failed to meet the minimum standard of care thereby breaching their
professional duties to Malloy and otherwise acted in a negligent, grossly negligent, wanton
and reckless manner by failing to provide accurate and appropriate legal advice as to
whether it was in Malloy's best interest to settle that claim on the terms proposed.

50. Lee failed to meet the minimum standard of care thereby breaiching their
professional duties to Malloy by other such particulars as the evidence in this case may
demonstrate. | |

51.  As a direct and proximate result LEg's breach of their professional duties by the
actions and omissions as specified herein, Malloy sustained actual, consequential, and
incidental damages in an a-mount to be determined by the jury at the trial of this case.
52. In addition to the actual, cdnse‘qu'ential, and incidental damages ‘Malldy suffered,
Lee’s highly reckless, wantpn, and irresponsible conduct as specified in certain causes of
action in this Complaint entitles Malloy to an award of punitive damages.

FOR A SECOND CAUSE OF ACTION
(Breach of Fiduciary Duty)

53.  Theforegoing Paragraphs are reiterated and realleged as though set forth véEbati@

. . T~ r
54.  Atall relevant times LEE were in a fiduciary relationship with Malloy. S E
_ .

55. Atallrelevanttimes LEe owed Malloy fid uciéry duties of a very delicate, exafling av’vd
. ’ >
confidential nature, requiring a high degree of fidelity and good faith, undivided Io%ltyq ahd
: — D

-
.

, n -
competence, as well as the duty to act single-mindedly in preserving, proteeting, &hd ~ =

I
3

w5y

o5

advancing the rights and interests of Malloy.
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56. Lekefailed to meetthe hinimum standard of conductthereby breaching their fiduciary
duties to Malloy by failing to satisfy their duties of competency. |

57. LEE failed to meet the minimum standard of conduct thereby breaching their fiduciary
duties to Malloy by failing to sati\sfy their duties of loyalty by withholding crucial information
from the workers' compensation Deputy and/or the North Cafolina Industrial Commission

in order to expedite settlement of Malloy’s claim and thereby expediting LEE’s recox)ery of

fees.

58.  Leke failed to meet the minimum standard of conduct thereby breaching their fiduciary

duties to Mailoy and otherwise acted in a manner inconsistent with their fiduciary duties to

Malioy.

759'. LEE failed to meet the minimum standard of conduct thereby breaching their fiduciary
duties to Malloy and otherwise acted in a manner inconsistent with their fiduciary duties by
other such particulars as the evidence in this case may demonstrate.}

60. Lee’s breach of their fiduciary duties prokimately caused material adverse effects
on Malloy's interests and proximately caused substantial financial losses to Malloy.

61. As a direct and proximate result of LEE's breach of their fiduciary duties by the

_ actions and omissions as specified herein, Malloy sustained actual, consequential, arigh
incidental damages in an amount to be determined by the jury at the trial of this cage. c"c'%,
m

62. Because LEe obtained substantial legal fees while in derogation of his f'ﬁihciaép
x>

duties, LEe should be ordered to disgorge all legal fees and other benefits obtainfé?d froﬁ
{.‘- .
the representation of Malloy. ' P : pd

ol
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63. In addition to'the actual, consequential, and incidental damages Malloy suffered,
LEe’s highly reckless, wanton, and irresponsible conduct in breach of their fiduciary duties
as specified herein entitles Malloy to an award of punitive damages.

FOR A THIRD CAUSE OF ACTION
(Breach of Contract)

64. The foregoing Paragraphs are reiterated and realleged as though set forth verbatim.
65. Lee entered into a contract with Malloy, the terms of which LEE agreed and
contracted to provide competent and prudent legal services.

66.  Malloy fulfilled all necessary. preconditions, if any, of the contract with LEE.

67. By virtue of their contract, LEE owed duties to Malloy, including the duty to Aprotect,
preserve and advance Malloy's rights and interests by possessing and exercising that
degree of care, skill, and learning which other reasonable and competent lawyers would
be expected to possess and exercise under the same or similar circumstances.

68.  LEE failed to meet the minimum standard of care thereby breaching their contractual
duties to Malloy by other such particulars as the evidence in this case may demonstrate.
69. As a direct and proximate result of LEge’s breach of its contractual duties by the

actions and omissions as specified herein, Malloy sustained actual, consequential, and

incidental damages in an amount to be determined by the jury at the trial of this case. &
X ~o

PUNITIVE DAMAGES S R’

()

~
70. - Inaddition to the actual, consequential, and incidental damages suffered byr:l&_llalloﬁ,\

Lee’s highly reckless disregard for their obligations to their client and irresponsible é;énduﬁ

x O

as specified by the evidence available and as identified in this Complaint entitles Mglloy o
-~ =
an award of punitive damages. : , av

TRIAL BY JURY.

71. 'Malloy demands a jury trial on all claims and issues so triable.
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EXPERT AFFIDAVIT
Pursuant to S.C. Cobe ANN. § 15-36-100(B) (2006), attached hereto and

72.
incorporated herein by reference as Exhibit 1, is the affidavit of R. James Lore, J.D., an

expert witness and lawyer licensed to practice law in North Carolina and South Carolina
which specifies at least one negligent act or omission claimed to exist and the factual basis
for each claim based on the available evidence at the time of the filing of the affidavit.

PRAYER FOR RELIEF

- WHEREFORE, Plaintiff, Gretchen A. Rogers, as Guardian ad litem for Mark Malloy,
prays for judgment against Defendants, Kenneth E. Lee and Law OFFICES OF LEE & SMITH,
P.A., joinﬂy and severally, for all actual damages, consequential damages, disgorgement
of legal fees and other benefits, and incidental damages, for brejudgment interest, and for

punitive damages ail in an amount to be more specifically proven at trial, and the costs of
this action, and for such other and further relief as this Honorable Court may deem just and

proper. - '
Respectfully submitted,

PENDARVIS LAW OFFIces, P.C. :

Thomas A. Pendarvis (SC Bar # 064918%
s oy

Catherine B. Kerney (SC Bar # 81429) =
500 Carteret St Ste A o
Beaufort, SC 29902-5066 o
843.524.9500 Tel. —
843.524.9501 Fax. =
Thomas@PendarvisLaw.com =
Carey@PendarvisLaw.com [

gn
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Beaufort, South Carolina

December 3, 2012

Brent P. Stewart

THE STEWART LAwW OfFFICES, LLC
P.O. Box 570

Rock Hill, SC 29731
803.328.5600 Tel.
803.328.5876 Fax
BPStewart@hotmail.com

Attorneys for Plaintiff, Gretchen A. Rogers,
Guardian ad litem for Mark A. Malloy

I 8 o
o ~No ;Jr-'
«J
S g M
m O
=S 2
=z oo o=
. Sl
> o o 'mM
QL = g0
~ w &
R
~ M ol
@ ‘

Page 14 of 14

26



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTENBURG CIVIL ACTION NO. 2012-CP-42-
e sy SOV
Gretchen A. Rogers, as Guardian ad litem for b AT el
Mark Malloy, ' '
Affidavit of Expert Opinion
Plaintiff,
. By
Vvs.
R. James Lore
Kenneth E. Lee and LAW OFFICES OF LEE &
SMITH, P.A.,
Defendants.

PERSONALLY APPEARED before me R. James Lore who, being duly sworn, deposes

and says that:

1) It is Amy expert opinion, held to a reasonable degree of professional certainty, that the
Complaint in this matter alleges facts establishing that the defendant lawyer and defendant
law firm committed acts of professional negligénce proximately damaging the plaintiff and
that the defendant lawyer and defendant law ﬁrm breached their fiduciary duties to the

plaintiff, as more particularly set forth below:

a) An attorney-client relationship existed between plaintiff and the defendant lawyer ang
= 4

dOH

defendant law firms;

J3az

b) These attorney-client relationships created professional, ethical, contractugﬂ and
¥ o

=~
fiduciary duties from the lawyer and law firm to plaintiff; (If) §

X
c) The lawyer and law firm violated their duties to plaintiff in numerous ways, incquaing :
—'< —

i) by failing to provide their client with competent advice and representati‘o’ﬁt?ﬁ by failing

to use the legal knowledge, skill, thoroughness, and preparation reasonably necessary

in the circumstances; and by violating the standard of care, which required them to

1

1¥V3S
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render their services with the degree of skill, care, knowledge, and judgment usually

possessed and exercised by members of the legal profession;

ii) Failing to advise plaintiff against the proposed $100,000.00 settlement in his workers’

compensation case of Malloy v. Aneco Electrical (IC 301187) because he had not
fully developed the evidence that was reasonably required in order to competently
evaluate the monetary value of the future medical claims released;

iii) Failing to advise plaintiff against the proposed $100,000.00 settlement in his workers’

compensation case of Malloy v. Aneco Electrical (1C 301 187) because he had not

fully developed the evidence that was reasonably required in order to competently

evaluate the monetary value of the future indemnity claims released; and
iv) Failing to advise plaintiff against the proposed $100,000.00 settlement in his workers’

compensation case of Malloy v. Aneco Electrical (IC 301187) because the settlement

accepted is less than the reasonable settlement value in this case given the evidence

contained in the records in the attorney’s own legal file.

2) In reaching these expert opinions, I have reviewed and relied on the following evidence and |

other materials, which are the kinds of factual sources customarily relied upon by experts in

this field:
a) The North Carolina Industrial Commission file for the case in question; and

b) The plaintiff’s attorneys’ file for the case in question;

WY 9-23307107
iR

$IY18 3doH iy
LIkNgo 9y
0

p

3) My resume, attached as Exhibit A, demonstrates my qualified as an expert witnes§_And thix
-~ A
4 rNo -

am qualified to conduct the review required by S.C. CODE ANN. § 15-36-100(B}! v
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4) 1 have been retained as an expert witness by counsel for plaintiff. I offer this affidavit to
express my expert oi)injons in this case. |

5) Discovery is continuing in this case. Asa result, my expert opinions are necessan'l'y subject
to modification following my review of additional materials, to reflect new information,

knowledge and insights.

" The Affiant further sayeth’no‘t. % ’ A

R. James Lore
Affiant

SWORN AND SUBSCRIBED BEFORE ME
this | <$. day of June, 2012.

U dda B Wald

Notary Pubic for the State of North Carolina
My Commission Expires: _{p-({p- 2014

s mun,

& ‘b A ‘1;' ",
eo TA Ry

Comm. Exp.
6-16-2014.
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EXHIBIT A

R. James Lore
‘R. JAMES LORE, ATTORNEY AT LAW
102-1 Commonwealth Court
Cary, NC 27511 A
Telephone: (919) 469-9103

BIOGRAPHICAL INFORMATION

1973 B.S. Electrical Engineering, N.C. State University
1976 J.D. Law, Magna Cum Laude, N.C. Central University

I am licensed to 'practice‘ law in the State of North Carolina and have practiced since

1976. For 33 years my practice has'been primarily 4focused on the ﬁeld of workers’
compensation law. In the 1980s I and a few others formed the group of workers’ compénsation
lawyers which ultimatély joined and became the Workers’ Compénsation Section of the North
Carolina Academy of Trial Lawyers. Thereafter, | wa‘s the Chair of the Workers’ Compensatidn
Section, the Workers’ Compensation Committee, and/or the Legislative Committee for many
years. During part of this time I also served on the Workers’ Compensation Committee of the

North Carolina Bar Association and on the Litigation Council for that organization.

[ have litigated hundreds of workers’ compensation cases before the North Carolina
Industrial Commission. If you include my ghost-written briefs for other counsel and Amicus
briefs, 1 héve handled more thén 100 appeal»s involving workers’ compensation benefits before

the North Carolina Court of Appeals and the Supreme Court of North Carolina. Many gf-thesg

decisions are considered significant cases in this field of jurisprudence. % (%,
I still serve as an original p‘laintiffs’ counsel representative to the Advisory Counég_; to tl&,

. North Carolina Industrial Commission as set forth in Chapter 97 of the Act. The ggviscﬁ
Cpuncil gives input to the Industrial Commission with respect to planning, policy, and r§(r—§:“~olutil»;q‘\i‘.;3

A
of issues. In 1993-1994 I was a member of a small group that drafted what was '1§iter enacted
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EXHIBIT A

verbatim by the Legislature as the 1994 comprehensive révisions to the Workers’ Compensation
Act.
. I was selected by the North Carolina State Bar as the original co-chair of the Legal
Specialization Sub-Committee for Workers’ Compensation. I along with several colleagues set
the standards necessary to become a Board Certified attorney in Workefs’ Compensation,
prepared the examination and tested other counsel seeking to become a board certified specialist
in the field. As the co chair, 1 was at the time deemed-in as a specialist in the field of workers’
compensation.

I have lectured and written on the -topic numerous times before the North Carolina
Academy of Trial Lawyers, (now the North Carolina Advocates for Justice) and the North
Carolina Bar Association. For 15-20 years 1 co-chaired the annual Workplace Torts and
Workers’ Compensation Seminar of the North Carolina Advocates for Justice which was always
their most widely attendéd seminar of any type. For many yearg I, along with attorney Hank
Patterson, conducted a “practical skills course” on the topic of workers’ compensation at the
NCAJ annual meetings. In 2007 I was among the first group of attorneys nationally to be

inducted as fellows into the National College of Workers’' Compensation Lawyers.
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG 2012-CP-42-5017
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August 28, 2013 | 9:45 A.M.

(Brief Pause) ‘ ;

‘ (Oﬁ-the-Recofd Comments)
» i

THE COURT: All right. | think the next one up is the Rogers-Lee

case; is that correct, gentlemen?

(No Response)
THE COURT: Is that right? Which one are y(;)u all on?
MR. PENDARVIS: Yes, Your Honor.

THE COURT: All right. | think we're on the réfcord on 12-CP-42-

5017. There are various motions involved in this paniculér case. Thisis l
believe Gretchen Rogers v. Kenneth E. Lee, a legal fnalp!ractice_ action |

. . i
believe. |

_ | ,
This is involving a situation out of North Carolina that you all provided
i
me with briefs on? {
MR. PENDARVIS: Yes, Your Honor,

'fHE COURT: All right. Very good. | have hfad a chance to
review the briefs that wére previously submitted. | think that this originates out
of a Worker's Comp action filed in North Carolina. The 'T there's an issue
concerning the statute of repose under North Carolina anid application of
North Carolina law. The summary judgment, | woujld suggest that we
address that first énd, then, look at the motion to compel ‘if that's okay. Or
how do you feel about it? Or what do we need — what's you all's opinion on
it?

| MR. PENDARVIS: Yeé, Your Honor. Good morning, Your Honor.

THE COURT: Good morning.
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MR. PENDARVIS: Thomas Pendarvis for the Plaintiff.

THE COURT: Yes, sir.

MR. PENDARVIS: | believe that Dave — Mr. Overstreet and | have
worked out the motion to compel.

THE COURT: Perfect.

MR. PENDARVIS: And mostly it relates to the summary judgment
motion. And we've worked through some facts | think wfll be not in dispute.

THE COURT: Okay.

MR. PENDARVIS: But that's — that's been resolved.

THE COURT: Al right. Very good. If the moti