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QUESTIONS PRESENTED

1. Did the Trial Court err in determining the Appella.nt was not entitled to a claim of self- A
defense immunity under §16-11-4407

2. Did the Trial Court err in ruhng that the Respondent presented evidence to support :
wrongful death?
3. Did the Trial Court err in ruling that the Respondent presented evidence of conscious pain

and suffering to support a survival action? .
4. v.Did the Trial Couri err in awarding Ectual da_mages which includes unreported and
unsubstantiated income? :
STATEMENT OF THE CASE
. A. Procedural History of the Case '

This matter arises‘ froin a ruling of the lovEe‘r'court for a judg’rnent against Appellant in a
wrongful death and survival action. T}ie Order of the Iowei court was signed June 8, 20i8 and
entered on June 12, 2018. (ROA 1-13, Order). |

On April 15, 20i5 , Plaintiff filed this action against Defendant for wrongful death, survival |
and negligence. On May 22, 2015, Defend'ant filed ‘an Answer denying the allegations of :
Plaintiff’s Conlplaint. In addition, Defendant filed a Cquntérclaim against Plaintiff for assault and
battery, tort of outrage, frivolous lawsuit, slander and libel and interference with the enjoyment of
property. ‘

On March 29, l2018, a benph trial was held in the Charleston C(iunty Court of Common
Pleas before the Honorable Mikell R. Scafborough. After evidence and witness testimony was
presented to the Court, Appellant reciuested fora Moﬁon for Directed Verdict which was denied.
At the end of the trial, the matter was taken into abeyance b)i ‘the' Court for further consideration.

" On June 8, 2018, the‘ trial conrt is'sue;d' an orde'r.in favor of the Rpspondent rﬁling that

Respondent had met her burden of proof for wrongful death and survival action and that all of



Appellant’s counterclaims fail as a matter of law. Respondent was awarded a judgment of One
; Million Six Hundred Thousand Dollars ($1',600‘,000;.OO) in actual damages and denied punitive

* damages.

B; Maferial Facts of the Case

Thé Respondent, Stacy Singletéry, individually and as -_Personal Representati’ve of the
Estate of SheldonvS‘ir_ivgl‘etary, alleges th'at}'on' Apﬁl 19,2012, her huébénd, Sheldon Singletary, was
wrongfully killed by Defendant, Kelvin Shu1é£. | | | |

'On April 19,' 2012, Kelvin‘Shule.r vv:ve‘nt dutside of his héme to check his mailb;)'x. While
at the mailbox, he was approached by an acqﬁaintance, Sheldon Singlefary,'vx./here they briefly
spoke. After convefsiﬂg, Mr. Singletary asked Mr. Shulef if he wo‘uld be intefesied in having a
gathering for a cookout at his home. Mr. S‘hulér agreed and invited Mr. Singletary into his home.
(ROA 1_2‘8,v1ines 9-20). | | | |

Mr. Singletary requested the phone numbers of ladies that Mr. Shuler met at a previous
bachelof party. Mr. Singletary contacted the ladies and several of his friends and invited them into ‘
Mr. Shuler’s home. Mr. Shuler started cooking breakfast. Mf. Singletary’s friends arrived and
they brought along with them food and alcohol. (ROA 128, lines 21-25,. Pg. 94, lines 1-20). Mr.
Shuler was nof familiar with any of the individuals that were invited to his home. They were
sitting around cooking and talkiﬁg various to.pics,' football, how much money they fnake, etc.
(ROA 130, lines 11-13) |
| hAs the day progressed, Mr. Singlétary and Mr Shuler became‘ engagéd iﬁ a friendly,
jokingly conversatién which turned into a physical altercation. Mr. Shuler testified that although
he didn’t belie\}e if to be an argument, one started. Mr. Singletary'pusﬁed h1m and he pushed back.

Then Shuler got puh(:hed in the faée by Sheldon Singletafy. (ROA 130, lines 17-22). Mr. Shuler
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fell to the ground and M. SingIetary préCeédéd to lek h1m 'se'veral times. Mr. Singletary had
.vstrucl.( Mr. Shulep first which made him believe that he was in imminent danger. (ROA» 138, lines
21-23; ROA 139, lines 4-17; and ROA 172, lines 2-7). Mr. Singletary struck Mr. Shuler séveral
times causing bodily injury, includin'g‘ but not limited to a fractured occipital bone and 2 fractured
left ribs. (ROA 136, lines 2-18; and ROA 171, l'i_ng:s' 1-9). 'Mr. Shuler’s eye was bleeding, and he
felt he was delirious after being hit. Kicked in ribs and face. He heard someone yelling that ther¢
was a fight. | | |

In sélf—defense, Mr. Shuier saw and éfé,bbed h1s knife, yelled at everyone that they have
gof to go. To get oﬁt of his hbuse. But they wouldn’t léave. _(RQA 130, lines 17 through ROA 131 ,
Line 13; and ROA 155, lines 2—23) Mr. Siluier had no intentionlof using the knife except for
prote_c;tion. (ROA .152-156). Mr. Singletary threavteh’ed'Mr. Shuler that if he didn’t put the knife |
down, that he would whoop him with both of ﬁjs feet at which 'gime,the knife was kicked out of his-
hands. (ROA 131, lines 15-21).

Withess testimony from Sharanika Morris admits that Mr. Shuler had been beaten and that
he was visibiy upset, yelling, “do you‘ see what he did to my face?” (ROA 58, 10-13; ROA 73, line
3).

He requested for Mr.A Shuler and all the guest_g to leave his home and property immediately.
Neither Mr. Singletafyor his guests left the prémises. A's fhe guests were not friends of Mr. Shuler,
he became afraid that they may turn agamst h1m as well as he did not know who was friend or foe
(ROA 135, lines 15-25; and ROA 171, hne 10 14). Although Mr. Smgletary left the home, he had |
| returned. Mr. Shuler feared that Mr..Slngletary returned to “finish the job”. (ROA 138, lines 14-

20).



.Mr. Shuler became fe_a_rfulof ﬁﬁher harm of his person and property. Despite needing
: »m_edical attention, he be-lieved. there yvas a threat of further harm, that he was in imminent danger
" and was fearful for his life as he had already suffered serious bodly harm. (ROA 137 lines 3-12).
| Mr Shuler was overcome w1th fear and went to his bedroom to retrieve a gun for protection
of h1s person and property (ROA 131 11ne 25 through ROA 132 line 14). With the gun pomted
down by his 51de Mr. Shuler went out31de w1th the 1ntentlon of gomg to the front gate with the -
.hopes of ensuring that everyone would leave (ROA 132, lines 24- 25)

| Mr Shuler began Walklng toward the front of the property SO demand that everyone leave
outside the gate. The neighbor across the street could hear Mr. Shuler shoutmg | ‘get out, get out”.
(ROA 178, line 25 through ROA 179, line 3).

As Mr. Shuler was walking from the side of 'his home toward the front, Mr. Singletary
jumped from the banister of the front porch directly at Mr.A Shuler with the intent to harrn Mr.
Shuler. Mr. Shuler testified that he saw someone funging off the banister of the porch coming at
him ina menacing way. (ROA 133, lines 2-7; RCA 153, lines 8-10; ROA 167, lines\ 10-15; and
ROA 171, lines 16-24). | | | |

Know1ng he had already suffered 1nJur1es from the attack inside his home, Mr' Shuler was
immediately afraid for his hfe and property, beheved he was m imminent danger and therefore |
shot Mr. Singletary in self defense. (ROA 134 through 135; ROA 146 lines 21-23; ROA 149, hnes
19-25). He believed that he had the right to have a gun for protection as he had already been
~ assaulted and injured, his life had‘been ,threated and he felt he had the right to protect himself.

(ROA 161, lines 8-23). The bodily harm was afready done. At the time of the shooting, Mr. Shuler

was fearful and reacted according to his fear.



- Upon being shot, Mr. Svingletary. fell to the ground face first where he laid unresponsive.

(ROA 134, line 25). A witness at the scene testified that the moment the shooting occurred, Mr. |

Singletary said >“help me”. However, when emergency ctews, police and paramedics arrived to

the scene, he was found unrésponsive and feqﬁired to be intubated. (ROA 41 1-4‘1 5). - During the
time that Mr. Shuiér was af the scene, he did not hear ény talking or moaning and had no reason
to contré‘dic’t the medical records presented in trial. thA 145-147).

Upon arrival to the hospital, his Vitals were taken, and he was placed in the trauma care for
urgent treatment. The initial triage form fqr his vital signs indicétes that Mr. Singletat_’y was

unresponsive ﬁpon arrival. The Patient Care Reports logs his vital signs and each time his vitals

. were checked, the medical staff indicated that Mr. Singletary remained unresponsive with no level

of paih recorded. The Traurﬁa Resuscifation Flowsheet indicates that tﬁough he received assisted
breathing, he rémained uﬁéspbnsiVe. The pain level indicators on the vital signs throughout the
hospitalization indicated no pain level due.to unresponsive state. (ROA 195, 203, 206, 210, 219,
225,369, 371, 408, and 400). | |

John Singietary, Mr Singletary’s bro;ther, who was not at the scene of the incidént, testified
that he saw Mr. Singletafy after his first surgery, Mr. Sihgletary Squeez_e(i his hands in response to
him. (RbA 87, lihes 16-18) However, he‘did not testify that Mr. Sin'gletary spoke, or appeafed fo '

be in pain. In fact, he admitted that there was no conversation held or other communications

between the two brothers. (ROA 50-58).

Interestingly, Mr. Singletary’s own wife, Stacy Singletary, and the medical records

~ presented contradicts this fact as he testified that he was not conscious, able to speak or respond at

any time. At no time did Mr. Singletary exhibit signs of pain or consciousness. (ROA 116-118).



Mr. Singletary was taken into emergency surgery two separate times and never regained
consciousness. He was pronouneed dead at 12:16 a.m. B
B ‘There Was no other testimony or evidence presented in trial to reﬂect Mr. Slngletary’s level
lof 'eonseious pain., | |
Mr. Slngletary S wrfe Stacy Singletary, was quest1oned about damages suffered as a result
of the loss of her husband. At the time of his death Mr. and Mrs. Srngletary had only been married
"~ “for eight (8) months. Ms. .Smgletary test1ﬁed that she did not rely on hlS income. (ROA 119, lines
.’ 6-8). The home was in her name as were the b1lls In addition, Mr. Singletary d1d not file tax
returns on his income. (ROA 106, l1nes 8-10; ROA 115, lines 8- 16; ROA 116 hnes 7-11).
Although she estimated his income to be Ninety T_housand ($90,000) Dollars per year, she had no
proof of income or deposit slips. As they had been married for less than one (1) year, Ms.
Singletary cannot provide evidence of past ineome earnings Ms. Singletary also submitted a claim
for mental anguish but never received services of mental health profess1onals (ROA 120 121)

The Order of the Court awarded Ms. Slngletary One Million Five Hundred Thousand
- ($1,500,000.00) for her wrongful death elalm which includes future economic loss of decedent’s
earnings of Fifty Thousand ($50,00'0.00) Dollars per year at 25 years for an amount of One Million
Two Hundred Fifty Thousand ($l,25~0,000.00) Dollars, and rnedical bills totaling Two Hundred
Three Thousand Two Hundred Fifty One and 25/100 ($203,251.25) Dollars.

In addition, the Order of the Court awarded Ms. -Singletary One Hundred Thousand |
($100,000.00) .D.ollars for her Suruival Action Claim, for a total overall award of One Million Six |
Hundred Thousand ($1,600,000.00) ‘Dvollars in actual damages. | |

Appellant’s counsel requested a Molion for Directed Verdict at the start of the trial, after

Plaintiff rested, and at the end of the trial, all of which were denied by the Court.



ARGUMENT

1L THE TRIAL JUDGE ERRED IN RULING THAT THE APPELLANT WAS NOT
ENTITLED TO SELF- DEFENSE IMMUNITY UNDER §16-11-440

In this action, Defendant raised the defense of self-defense. To establlsh self-defense,
" . Defendant has the burden to prove that he was 1) without fault in bﬁngiﬁg on the difficulty; 2) that |
he actually believed he wes in imminent danger of sustaining serious bodily harm; and 3) that a
reasonable prudent man of ordinéry firmness and courage would have entertained the same belief.
State v. Hardin, 114 5.C. 280, 103 S.E. 557 (1920); State v. Miller, 738.C. 277, 53 S.E. 426 (1906).

Mr. Shuler had a right to be 1n51de his home and 1mmed1ate1y outside his home. Pursuant
to South Carolina Code of LawAsl- §16-11-440, it provides immunity from not only criminal
prosecution, but also é eivil action for the use ef deadly force. | This is commonly‘known in South
Carolina as the “Castle Doctrine”. |

. The Castle Doctrine is not a defense to a crime like self-defense is. A person is lawfully

acting under fhis doctrine canﬁot be prosec.uted"and cannot be sued. The statute requires tha‘t the
Defendant be attacked prior to using deadly force. The Defendant fired the fatal shot after
reasonably believing that he was being ettacked with deadly force in his home. There is no
requirement that the Defendant. wait to._'»be attacked by thdse that instigated the deadly |
circumstancesf .In this stafute, the Legislature intended that the Defendant should not have to wait
to be fired upon. One€ who has "acted in justifiable self-defense cannot be held responsible for
damages in a civil action. S’z_'las V. Boﬁ/en, 277 F.Supp. 314 ‘(D.S.'. C. 1967).

In addition, a person attacked on his own premi.ses, without faplt, has the rigﬁt to claim
irhmunity from the law of retreat. S.C. .Code of Laws 16-11-440. | In 2006, South Carolina’s

General Assembly enacted the Protection Act, SC Code §§ 16-11-410 to 450, which enacts



common law dectrines recognizing a person’s ﬁght to defend his person and his home. In
applicgble | cases, this 'efetﬁte will grant imrhunlity‘ from " prosecution to '.‘indilviduals for aetioﬁs
o r'ecognize_d as be_ing committed in the act of self-defense.
| _‘ '_};‘ere, Appellant wés attacked.in h_is ﬂome and suffered severe injuﬁes to his face, including
»an .occipitalibene fracture and 2 fractured r1bs It was clear that altﬁough the guests were all asked
to leave fhe property immediately, Sheldon Singletafy continued to be a threat.. Itis 'undisputed
lthat Mr. Singletary caused grave harmvupovn Mr. Shﬁler physieally,. and that he attempted a second
time to assault and/or kill him, at which tim_e'Appeuant felt fereed to’pull the trigger to protect his
life and his property. The circurﬁstances were 'suchAas would warrant a man of Qrdinary prudence,
firmness and courage to pull the’trigger of a gun in order‘ to save himself and his property frem
serious harm, or loéing his own life.
: Mr. .Shuler. had thevright to stand hlS groundvand meet force .with‘ force, including deadly
| force, if he reasonably believed it neceseary to prevent death or great bodﬂy injury to himself or
his property. The faet that the he kwas already suffering froin physical injuries attained fhreugh his
ﬁrst physical eticounterAwith Mr.'Singletary moments Before, he was immuﬁe from retreating from
his property and had the right of self—defense.
Furth&more, p_ursuént to S.C. Code §16-1 1-450, a pers'on‘; who uses deadly force as
| permitted by the provisions of this article er another applieable provision of law, is found jI;stiﬁed
in using-’dea‘dl).f. force,' and is imnhlune from criminal prosecution and eivil action for the use of
deadly force, the court shall award reasenable é.tterneys’ fees,. court coéfs and compensation for

loss of income and all expenses incurred by the Appellant in defense of a civil action brought by

the Respondent.'



In‘;additiqﬁ; the Order of thé Cqurt sfates that the Respondenfg failed to present a pre-trial
evidentiary motion prior to the start of the triéil. However, this only applies to the criminal trial as
ére-trial motions  are fgquired. In the éivil pfdceeding, evidentiary hee;rings are not standard
procedure prior to trial. A party mayAat éﬁy time file a summary judgment motion, or durihg trial
a directed verdict motion which can be raised at any poiﬁt during the trial. Even so, Appellant
réised a Motion for Direc;[éd Verdict priqr to the start of the trial, after the Respondent rested their
case, and again at the end of the trial, all of which were denied. (ROA 124-126; 185).

As this matter has not been ruled by courts in this state regarding whether a pre-trial
- immunity motion is required for a civil action, we must look oufside of the state. In Fair v.
State, the Supremé Court of Georgia held the trial court erred in ‘refusing to rule on the defendants’
immunity!®! prior to triai. Fair v. State,284 Ga. 165, 166, 664_S.E.2d_227, 230 (Ga.2008)..
Particularly, the Fair court found that by tﬁe plain meaning of "immune from prosecution," the
étatute must be construed to bar criminai proceédings against pérsons who used force under the'
circumstances set forth in the statute, and _that this determination must be made before the trial
commences. Id. o

The purpose of the pre-trial evidentiary hearing of the irﬁr_nunity provision was to shield a

person from a full blown criminal trial. - A immunity motion is'a pre-trial: motion: to*dismiss

criminal charges, whefe it ppeatrs that the dccised person (1) acted i self-defénses and (2) wsed
oy the degree forcs thatviss necessary fo defend bimself, hersel or arither. Accordingly, the
trial court found the only way this ‘statu.tqrily granted right coul&, be mleaningfull‘y_ enforced was
for the defendant to be able to raise immunity in dpre-triai motion. |

Whether immunity under the Act should be determined prior to trial is an issue of first

impression in this state. Further, the Act does not explicitly provide a procedure for determining



| immunity. In deciding this matt_er, we ﬁnd guidance from s"everal other states that have addressed
sirhilé.r statutory immi;nity proyisi(;ns.

| Therefore, .the Appellant urges this Coupt to overturn the :ruling‘ and declare that the

Appsllant was entitie-c‘i: to tpe s,elf-defense.immunif[y and entitled to an awardA of attorney fees and
costs for defending himself in this action. © |
oL THE _TRIAL JUDGE ERRED IN RULING THAT THE RESPONDENT

PRESENTED SUFFICIENT EVIDENCE TO SUPPORT WRONGFUL DEATH

South Carolipa Code of I;av'vsb§ 1.5;_5l'1-10 ‘d.eﬁne.s a wrongful death as one that is caused by'-
“wrongful act, neglect, or default” of andthep, Tﬁp'wrongﬁll act, neglect, or default that causes the
deéth must beb the type of Vaction fof whi(;h a perédnél injury claim could be filed if the deceased
had lived.

To establish a ciaim_ for wrongﬁﬂ death, the Respondent had the burden to prové that the
Appellant was negligént, that Appeljanf owed a duty of.‘care tb fhe decéased person, fhat the - |
Appellant breached the duty of caf¢ owed to the deceased, and that the Appellant’s vnegligence ‘
cauged the deceaséd’s death; It is no.t éufﬁpipnt that the Respondent merely show that the.
Appellant broke the law in some manner, or breache__d,a duty in some other way. The Respondent
must also show that Appellant’s particular actiop directly caused the wrongful death.

| Again, in this casé at hénd, the Appe.llant,. Mr. Shuler, Waé attackéd in his hofne and
suffered severe injuries to his.;face, including an occipital bone fraCtupe and 2 fractured ribs. The
decedent, Sheldon Singletary, céntinued to be a threat. At that time, Mr. Shuler irnmediatély
demanded all guests, including the dcped'erit, to léave th§ property.

At the time thaf the guests were invited into his home, Mr. Shuler could not have predicted

the harm that was inflicted upon him. Due to unwarranted acts of the decedent to intentionally
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attack and inflict harm updn Mr Shuler, his guests were no longerrinvitees. When the guests
r_efuséd to leave his property, it was,nqllonger Mr Shuler’s owed a duty of care to them. It is
. undisputed that' Mr. Singletary caﬁséd grave ‘harrn upon Mr. Shuler physically, and that he
attémpted a'séébnd time‘ to':e}ssault and/or kill rlim by lunging off the banister of the front porch at
him, at Which time Mr. Shuler felt force'd‘to pull the trigger to protect his life and his probertyt
The circumstances \&ere‘ such as WQuldearrant a man of ordinary prﬁdence; firmness and courage
to pull the tri'ggér of a gun irr order to‘ save himsél_f and his property frr)m serious harm, or losing
his own life. | |

The Appellant reasonably felt unsafe and v_;/gs unaware of whether the attacker was still
present on the premises at the time.i Tlrérefore, he carried his weapon while ar .hjs horrie and
demanded all guest to evarcuate th'e‘ premises. Mr Shuler waé justiﬁed in believing that his life
was in immrnerrt danger. .

In addition, a persdn attacked 'Qn his own premises, wifhout fault, has the right to claim
ilrlmurrity from the law of rétreat. S.C. Code r)f Laws 16-11-446. In 2006, South-Car.-olina’s
General Assembly ‘enacted the Prot‘ecti'onvAc"[, SC Code §§ 16-11-410 to 450, which enacts
common law doéfrines recognizing ‘a person’s right to deferld his person and his home. In
épplicable cases, this sratrlte Wil_l grént ir'nmuhity from prosecution to individuals fr)r actions
recognized as being committed in the act of self-defense. |

Therefore, Respondent failed to establish proper standing to file a wrongful death and

negligence lawsuit on behalf of the Estate of Sheldon M. Singletary.’
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'III. THE TRIAL JUDGE ERRED IN RULING THAT THE RESPONDENT
PRESENTED SUFFICIENT EVIDENCE OF CONSCIOUS PAIN AND
SUFFERING TO SUPPORT A SURVIVAL ACTION

| Appellant asks this Court to reverse the decision of the Court Order which essentially
aeclared that the Respondent presented sufficient evidence of conscious pain and suffering. The

- evidence presented iﬁ this case contains "no proof that any such pain and suffering occurred and

shquld be com;')ensable.. ' |
The South Caroliﬁa éuwival statute'provides that a cause of action for injuries to a person

shall survive‘ é person’s death, with damages recoverable by the legal representative o_f the
deceased. S.C. Code Ann. § 15-5-90. Undera survival action, fhe estate of the decedent is entitled
to damages that o'ccurred.prior to death. ;Fherefore, the test for a survival action in »South Cz;lrolina
is whether or not the decedent suffered any pain or suffering prior to death.

It must be a con’scioﬁs pain and suffering. See generally Baker v. Sanders, 301 S.C. 170,
39IVS.E.2d 229 (1990). See also, Boan v. Blackwell, 343 S.C. 498, 541 S.E.2d 242 (2001). The
Plaintiff holds the burden to estabhsh that Mr. Smgletary consciously suffered. Speculatlon is not
allowed. In South Carolina, a surv1val cause of action recognlzes conscious pain and suffenng as.
damages, but the law requires that it be proven and that it be consciously suffered. Camp v. -
Petroleum Carrier Corp.,204 S.C. 133, 28 S.E.2d 683 (1944). In’Camp, the evidence considered
by the Supreme Court was that a man was heard groaning from within a car before he died of
injuﬁeé sustained in the wreck. Tﬁefe wasAno evidence, however, that he was “conscious of pain
and suffering”, 204 S.C. at 138, 28 S.E.2d at 685. Thus, the claim was rejected. Unlike the rulivng
in Vereen v. Libeﬁy Life Ins Co, 306 S.C. 423, 412 S.E.2d 425 (Ct. App. 1991), the Court
determined that conscious pain and suffering was established after the shooting victim crawled

away leaving an eight foot trail of blood and clutched leaves and pine needles to his chest wound.'
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Although testimony was given by Mr. Singletary’s bro’th'ef that the decedent squeezed his -

hand at oﬁé time, there was no othér fésfimony given that Mr Singletary had suffered any
: __conscious i)ain. Stacy-Singl»etary, the wife of the dece_dent, testiﬁéd that Mrl. Singletary appear
: conégioﬁs or responsive. When asked if he was able to speak, her reép"onse waé “no”. He was not
able to _reépphd"to any comxﬁands. The médical evidence frorh MUSC detailed that frolm.the
moment the pargimediés 'arriv_ed, he remaingd ﬁﬁconscious. Upon arrival to the trauma center, the
initial vital signs a.ssessed‘ that Mr. Singletary was unresponsive and calm. Throughout the
treatment of Mr. Singletary at the hospitél, including duriﬁg each vital si-gﬁ check and surgery, it
was indicated by the hospifal staff ‘;hat-Mr. Singlétary rémained unresponsive and calm. Following
the second surgery, Mr. Singletary never regainéd consciousness.

Under South Caf,olina léw, vAvhere there is ho_evidence of bons’cious pain and suffering in a
survival action, the ruling must be in favqr of the Defendant. Plaintiff has failed to prove that Mr.
Singletary was subjected to conscious pain and sufferiﬁg prior to his death. While it is unrefuted.
that Mr. Singletary had been shot, and that ‘t‘here was a brief moment after the shooting of lesé than
one minute before dece;dent was unconscious, there is no proof that Mr. Singletary consciously
suffered priof to his death. The singl‘e testimény that he squeezed his brother’s hand, even though
thé decedent’.s wife did not experiencev the same response, does not estabﬁsh conscious suffering.

Without proof of the démages sought, the Respondent is merely producing an academic
discussion in hef testimony v;/hjch is hypothétiéal. Therefore, the conclusion of the court éhould

-decide accordingly that ther¢ is no probf of conscious pain and suffering. However, the medical
evidence presented clearly show thaf the decedent had already lAapsed into an unconscious and

unresponsive state at the time the _péramedics arrived and never recovered from this condition.
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(ROA ROA 195, 203, 206, 210, 219, 225, 369, 371,408, 409 and 411-415). There is. no factu.aII
findings to support conscious pain and suffering. | | |

Therefore, Appellant urges this Court to declére'that the decedent did not suffer conscious
pain and suffering and therefore, and that evidenco fails to support a survival action.

IV. THE TRIAL JUDGE ERRED i IN AWARDiNG DAMAGES BASED ON

DECEDENT’S UNREPORTED AND UNSUBSTANTIATED INCOME

In South Cdrolina, the' oeceased individual’s spouse, chil_dren, - parents, or estate
- administrator can pursue wrongful doath suité. Damages for wrongﬁll‘ death cases must be related
directly to the deceased individual’s injury and death. Economic damuges may-include the value
of the ﬁnancial oontributions the decedent would have made 1f he survivo(i. However, the
calculations of the loss of income uvas unsupported'by documentary evidence‘as‘the income that
tne Respondent testified to uvas for unreported income. There was no ‘eVidence giuen to support
her claim, including but not limited to tax rotums, profit and loss statements, deposit slips, bank
statements, etc.

Decendant’s spouse. t’estliﬁe'd thgt Mr. Singletafy earned approx‘imately- $90,000 per year.
Howevor, the decedént never .ﬁled tax returns, the surviving spouse/peréonal representative did
not file tax returns on the decedent’s behalf, and no proof of income or deposits were presented us
evidence during trial.- Morely relying onvt‘os‘timony of actual loss of inco¥n6 without proof is
insufficient and unsubstantiated.

In addition, Ms. Singletary testified that she did not reiy upon the decedent’é inoome_ to

support her.
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The testimony offered in trial m_ust be true, but was without documentary evidence to
aatherttieate her_testimony regarding unrepo_rted income;
SpeculatiVe damages are damages claimed by a plaintiff for losses that may oecuf in the
- future, but are hi;ghly impfobable. They can not oe used as a basis forire.covery in tort or contract
- cases. Recovery must be backed with'e?ide’n’ce that justifies an inference that the damage award ie
a fair and reasonable form of compensatlon for the i mJury mcufred The existence or amount of
damages cannot be left to conjecture guess or speculatlon | Damages mdst be susceptlble to
ascettamment w1th_reasonable degree of certamty. Pzggy Park Enterprises, Inc. v. Schoﬁeld, 251 -
S.C. 385, 162 S.E.2d 705 (1968); United Merchanta_ & Mﬁs Inc. v. South C'arolina Electric &
Gas Co., 1 1 3 F. Supp. 257 (D.S.C. 1953). .Without actual evidence of the income, past or present,
Respondent should not recover for future damagesithat are not reasonably certain to have occurred.
The Respondent failed to corroborate her testimony of decedent’s historical earnings -
through any type of documerttaify evidence including pay stubs, bank statements, sales invoices
~ and other business records can be used to recreate the plaintiff’s income level with krea'sonablev
accuracy.
Therefore, ‘the Appellanturges thls Court to ovelturn the lower court’s ruling awarding.

damages based upon the decedent’s unreported income.

CbNCLUSION
Clearly, the ‘record contains evidence that Appellant was protected under the self-defense
1mmumty pursuant to S.C. Code of Laws §16 11 440 There was no ev1dence to support a
wrongful death aetlon. In addition, there yvas no ev1dence to support a survival action as there was

no conscious pain and suffering by the decedent. Therefore, this Court is being asked to render an
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opinion on the law of South Carolina on a factual basis. The decision of the lower court should be
overturned.
Respectfully submitted,

CURRY LAW FIRM, LLC

uardg K. Curry, Esquire
P.O. Box 42270
North Charleston, SC 2942

(843) 767-5284
Attorney for Appellant
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