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/
STATEMENT OF THE ISSUE ON APPEAL

Whether the trial court violated Troutman s right under the Confrontat1on Clause when .
|t .

it refused to allow him to cross-examine a critical witness about the witness’s bias.
INTRODUCTION
Cross exammatlon nlays an essent1al role at tr1al Watkms v Sotuders 449 U. S .
341 349 (1981) It prov1des a defendant w1th “[o]ne of the most effectlve modes to

ﬁunmask a witness’ s b1as or lack of cred1b111ty State v. Wallace 44 S. C 357 22 S. E . B

o '411 412 (1895) The Sixth Amendments Confrontatlon Clause protects a cr1m1nal" .

defendant s r1ght to cross-examme a w1tness to expo_se such.,defects 1nthe‘ vw1tness s
- testilmon_y. Pointer‘.v. 'Texa.s, 380"U.S. ,400,_; 406 (.1'96v5.);, |
| - During his trial for murder and :_attempted murder,the tri'al court denied )
"_Troutman his right to confront',and'cross-examlne,a crltivcal‘_‘vvitness‘ against-, him:‘
Keith Math1s Mathls was a really good fr1end of Lerlc Merr1weather (whose death -

resulted in Troutmans voluntary manslaughter conv1ct1on but whom Troutman

» mamtams he k1lled in self- defense) and Math1s had prev1ously 11ed to the pol1ce to o

‘ cover . up for Merrlweather after Merrlweather shot at another man 1n 2011 In the Lo

- immediate ¢ aftermath of the shootmg n th1s case, Mathls ﬂed vthe scene, rather -than:'
.staymg to help his dymg fr1end and talk to pohce Troutman never jhad the
| opportumty to questlon Math1s Ina meamngful way. about hls bras to develop for the .
jury an alternative to the State’s theory: Mathis ﬂed'the scene that night to cover up, k
once again, for ‘his ‘fri-end. Therefore, Troutman’s Slxth Amendment rvight; Was

violated, and Troutman is -entitled to a new trial..



STATEMENT OF THE CASE
| .Troutmah Moves to Edgefield dnd Meets Merri.weather |
'Montrell Troutman moved from-Miam-l, F lorida to Edéeﬁeld around New Year’s"
' 2015 to be closer to'his fiancée’s family. (R. p. 353, lines 6-15). ‘,Within three or four
| weeks of rnoving to Edgeﬁeld, Troutman met Leric Me‘rriweather, who liyed dowvn Rosa -

Hill Street from Troutman. . (R p- 35 lines 17-19). Although Troutman and .

N Merr1weather got along, Merrlweather would p1ck on him, call him names, and threaten S

h1m part1cularly when’ other people were around (R p 3563, hne 20—p 354, hne 10).

o The two men had “problems just a week before June 6 2015 (R p. 612, l1nes 22—23) ,

¥ Dur1ng his’ s1x months in Edgeﬁeld Troutman dlscovered Merrlweathers temper and
'grew afra1d of Merrlweather (R p 354 hnes 4—14) S - -

A

The Cookout at Merrzweather s House on June 6, 2015
On the afternoon of J une 6 2015 Merr1weather was-at home W1th Ab1gall Carter '

' and the1r two sons when Dwayne Jones came over and (then more people stopped by, ;
' after seelng the 1n1t1al crowd grllhng (R p. 63 lines 1—11 R. p 64, l1nes 17 20 R p. |
65, hnes 5—8 R. p 91 hnes 9—13) Ke1th Math1s and Carlo Harr1s also came over for a’ |
whlle but they left S0 that they could go “smoke somejweed 7 (R p. 65 l1nes 16—17 R
p. 158, line 11-p. 159, line 10). | | |
A Meanwhile, Troutman wasf'grilling o‘ut‘at h1s friend Elliott’s -house. | Around mid- g
afternoon, Troutrnan, Elliott, and another friend, narned OB, left to buy cigarettes fronl ‘

a nearby gas station. (R. p. 354, line 15-p. 355, line 9).



On. the way" back to _thelr cookout, OB, Elliott and Troutman .stopped by |
Merrlweathershouse which was OBsdec1s1on (R. p. 355, l1nes 10—15 R p. 373, hnes
| 13—18) When they arrlved at Merr1weather s house Troutman went far enough into
Merriweather{ S yard to greet Merriweather and others,before walking back.toward the .
. car in;which they had arrived that was on the ‘edge-of the road. : (R p 355; li.ne‘s;2.2.—24;} ,'

R. p. 374, line “1.8—‘.p. 375, line 2. -
v At this pomt the test1mony d1verges Accordmg to Ab1ga11 Carter Troutman and
Dwayne Jones had -2 few words,” wh1ch led Jones to pull a gun. (R p 65 lines 12—

. 22). Merriweather was upset When Jones pulled the gun because Merr1weathers

children- were at the house Merrlweather told both Troutman'and Jones to leave

Lo

ultimately trylng to push Jones out of the yard Jones fell down and then he got up; -

‘and left. (R p 65, line 17—p 67, hne 1). As Merr1weather,was demandlng that ‘
- ;.Troutman and Jones leave Merrlweather and Troutman argued and cussed at each
other (R p. 101 llnes 7—23 R p 108 hne 22—p 109 hne 10) ' o |
Accordlng to Troutman ‘the altercatmn at Merrlweathers cookout began :
between Merrlweather and Jones.v ) Troutman was "standing by the: 'road, listemng toj ,
' rn_usic, when he heard’l\‘/[erriwe.ather shout that Troutman “can éet 1t too,”despite-'the
fact that Troutnlan hadn’t said anything to Merriwelather’other than hello. (R.p. 355, ‘
| liné 23—p. 356, line 11; R..p. 37é,lines 7-17). Merriweather got within‘three or four feet’ '
of Troutman’s Jface before Troutman left, Walking back down the street-toward his -

‘house. (R. p. 356, lines 12-15; R. p. 383, lines 11-25). -



Shortly after this altercation ended, Merriweather called Mathis and Harris to
tell them what happened. R. p. i60, lines 11-13). Mathis and Merriweather were old
friends and ‘_fhad each othe,r [sic]A back's’_’;. R. p. 180, lines 11—23). Mathls and Harris : |
"‘ran back” to Merriyveather’shouse where‘ they found: Merriweathe;' f‘up'set”- about“
E Troutman “trylng to ﬁght him in h1s own yard 7 (R b 160; lines 14-18; R p 162, hnesﬁ

1- 13) .

‘,The sze Between the Cookout and the Shootmg ‘
| Troutman walked the short dlstance from Merrlweathers house down the street o

- to h1s house | After telhng h1s ﬁancee and then her‘mother about what happened o

Troutman and h1s ﬁancee s mother Went to Johnny Martln s house for a short time andf :

,then to the store to buy beer and c1garettes (R p. 256 lines 19—25 R p 380 hnes 17— '

f 23 p 382 hnes7 14) o

When he arrlved home from the store Troutman lay down but he heardj‘i: _ S

' Raymond Harrls calhng his name Based on What Harrls told th 1 Troutman wentv
.'1n’to his backyard and dug up a gun that he had bur1ed (R p 357, hne 9—p 358 11ne :
".3)"'5:“v . |
| The Shootlng ,
Troutman shot Merrrweather That much 1s undlsputed But the testlmony.'

3

about the moments that led,up to the shoo'ting conﬂicts in signjﬁcant\ways.

1 At tr1al Troutman d1dnt testlfy as to what Raymond Harris told him
(presumably because it would have been hearsay). During his in camera, pretrial -
‘testimony, he said that Harris told him that Merriweather, Mathis, and Carlo Harris
were “riding around n the car W1th guns looklng for” h1m [R. p. 19 lines 14~18).

4



~ After getting the gun from his backyard, Troutman went through a path behind
his house to his -friend TK’s house to “vent” about.what had happened that day with
. MerriWeather But TK wasn’t home SO Troutman turned around to go back to his

house Instead of retracmg his steps through that backyard path Troutman went to - ‘

L - the road to walk home down Morange Street (Whlch 1nterested w1th Rosa Hill Street :

where h1s house was) to release some steam ” (R p. 358, 11ne 10—p 359 line 1; R p o

,388 hne 7—p 389 line 1) R R f‘
Accordmg to Kelth Mathls Carlos Harrls and Santonlo Ryans Merrlweather E

- Mathls and Harrls had gone to purchase beer S0 that Merrlweather could calm down. -

- (R.p. 163 hnes 2—17 R P 207 11nes 16—23) On the1r way back to Merrlweather s

s ihouse they spotted Ryans 1n hls yard S0 the three men (Merrlweather was dr1v1ng) o

. ' stopped to tell Ryans what had happened at Merrlweather S house that afternoon (R o

T A?"p 121 hne 17—p 125 hne 1 R p 164 hne 10—p 166 hne 20 R p 216 l1ne 21——p 217 ;

P

As they were talklng, Troutman came walklng down Morange Street toward R

o Rosa H1ll Street 2 (R.p. 125, hnes 2—14) He was on the rlght 51de of the road but he‘

. A
. cut over to the left s1de and Walked by Merrlweather 8 drlver S 81de door and 1nto the

. edge of Ryanss yard (R 2 128 hnes 1- 18 R p 197, hnes 1 14) Then Troutman'-v

2° - The witnesses whose testimony the State offered were in tension in. at least

.+ one respect Mathis and Harris testified that Troutman got out of a green Honda on
~ Morange Street. (R. p. 167, lines 9-17; R. p. 195, line 24-p. 196, line 3)." ‘Ryans,

however, didn’t mention any car in his testimony; he said that Troutman was simply -

“walklng down the road.” (R. p. 125, line 6). Troutman ‘denied. hav1ng gotten out of a
car. (R p. 359, hnes 4-9). ,



retraced his steps by the dr1ver s side door back to the road w1thout saymg anythmg
but pomtmg at Merr1weather R. p. 128 hnes 19—24 R. p 168 l1nes 9—23 R p 168
lines 1- 19) When he got back nto the road, Troutman showed that he had a gun (R
p- 130 hnes 2—6 R. p 131, hnes 13—16) | |
Troutmans version of how he ended up by Merr1weathers car was dlfferent

Troutman test1ﬁed that he was walkmg down Morange Street When Merr1weather scar -

: passed hlm then stopped and backed up. (R P-: 359 hnes 10—21) Merrlweather

-
(

Math1s and Harr1s got out of the car. (R p 359 hne 22—p 360, l1ne 1) Troutman |

showed the three men h1s gun In an effort to try to go by, w1thout po1nt1ng at anyone or - e

trymg to start a ﬁght but he Wasn 't allowed to pass (R p 360 l1ne 2—p 361 l1ne 2)

Once Merrlweather Math1s and Harrls were out of the car the testlmony

becomes more. cons1stent in what happened Merr1weather now out of the car; was,.' R

../

' upset when he saW the gun but he cla1med that 1t Was the same gun that was at h1s e

house and d1dnt have any bullets (R D 132 hnes 2—4 R p 171 l1nes 4—8 R p 363

l1nes7 8) , ( T

Harns and Math1s then got out- Of the car (Harns on the drlvers s1de near-.

K Merr1weather and Math1s on the passenger s s1de) By th1s t1me the men were. gomg

back and forth. ” (R p -132; l1nes 1—7) Merrlweather was excla1m1ng ﬁghtmg words

(R p 172 lme 13) And he threatened to burn Troutmans house down w1th his '~

' stepch1ldren 1ns1de (R p. 360 l1ne 22—p 361 lme 24 R p 363 l1ne 19—p 364 line 1)

Merr1weather contmued to challenge Troutman as to why Troutman pulled a o

gun With no bullets. Merr1weatherrsa1d that he was going to get his own gun and moved‘ "



back toward his car, sat down in his car, andv then got back out. (R. p 146,-.lines 8—13;
R. p 363, lines'11-15; R. p. 410, line 10) Merr1weather was still * overtalkmg after
gettmg back out of his car. (R. p: 144, line 11 R.p. 147 11nes 7—11) |

, The confrontation contmued; As_Merrlweather-and Troutman_ekchan’ged more |
words, Merriweather knockedrTroutman’s phone off -o‘f the trunk of the oar Troutrnan o
| Ap1cked it up and took two or three steps back (R p 132 hne 21—p 133 hne 15) |
Merrrweather then got w1th1n about two feet of Troutman and was talkmg

k1nd of loud ? (R p 133, l1nes 23—25) Merr1weather had h1s fists “balled up” as if “he l

: 'wanted to ﬁght” Troutman (R p.- 147, hnes 21—23 R. p. 173 l1nes 1—6) At the same L

- _t1me Math1s—stand1ng on . the other side of the car and approachmg ﬁ'om a deferent-

. d1rect10n—had a bottle in h1s hands (R p. 147 hne 24—p 148 hne 1 R p. 395 l1ne

| 14~—p 396 line 13) Troutman sa1d Math1s was ready to launch the bottle” at h1m (R '
p.364, lines 4—7) ‘ L
‘ Unsure of whether Mernweather had gotten a gun out of his ‘car hke he sa1d he
. was g01ng to do 3 (R p 363 hnes 16—18) Troutman pulled the gun from h1s pocket and
.shot Merr1weather in the chest, (R p 133, lme 17—p 134 l1ne 4; R p 364 l1nes 2— 3 R
P 397, hnes 12— 16) Merr1weather took off runmng toward Ryans s backyard (R p_
174, lines 17-23; R p 399, lmes 9—18) Troutman ﬁred mult1ple more tlmes as Math1s ;
: and Harris both ran away; Harrls was grazed in the leg by one bullet. (R p. 136 l1nes .~

10-12; R. p. 200, lines 12—23).

3. It was undlsputed that no one saw Merrlweather Math1s or Harrls w1th a gun
when Troutman fired. ‘



Troutman testiﬁedthat ‘he Was “scared and nervous” and “in fear of this] rli_fe”
when he fired his gun. (R. p. 364, lines 8-9; R. p-367, line 22p: 368, line 1). He initially

- showed Merriweather, Mathis,‘ and Harris the gun only ;‘to scare them off ’ s'o he coul‘db
“Just go home.;’ (R. p. 362, -lines 1_2—13). ‘ |

o The Hour After the Shooting

_ Immediatel§ after the shooting, Troutxnan began walking down Morange Street . o
. toward‘ Rosa ‘Hili Street. (R. p. 137 lines 11—13). When he reachedthe intersection of | .’
those _streets, Troutman turned left, away from the d1rect10n of h1s house (R. p. 201 |

’; hnes 8—23) | ' »

Meanwhlle a 911 call was placed at 8 43 PM “(R. p. 239, '-Iines' 19—22) ,

N -‘ Emergency personnel responded w1th1n mlnutes Merrlweather was put in an ’

. ambulance and taken to a hosp1ta1 (R p. 335 hnes 14—25) but he d1ed from the gunshot

a Wound (R p. 344 hne 20—p 345 hne 14)

Pohce arrlved at Ryans s house five mmutes after the 911 call and found a bunch .
' of people in the yard (R p 290 hne 22—p 291 line 1) Durmg the process of securmé
. the scene, the police never spoke to Mathls In fact the ofﬁcer n charge of the scene o

. ‘v testiﬁed that he did not “know that name.” (R p. 292, hnes 11- 13) And no one testified

to vseeing Mathis at the scene_ after the shooting. Mathis testifled that. he “sat there vw.ith'. e
Mr. ‘MerriWeather for a second” in the momentsafter the shooting when Merriweather

' fell in Ryans’s driveway’. (R. p. 176, line 24). ‘ Mathis never said where he went before

the police arrived. (R. p. 185, lines 12-18). Harris, Vhowever, remained with



Merriweather until’help arri\'{ed. (R. p. 200, lines '15—23). During their search of the
scene, the police never found any gun. (R. p;..2S8, lines 14-16). .

After Troutman turned left on Rosa Hill Street after the shooting,‘he made his."
way into the woods toward a railroad track. (R p. 234, l1nes 1- 15) He eventuallyv'
reached his fiancée on her cell phone who was at the1r home w1th the pohce Troutman'
s spoke to the pohce and turned hlmself in as he walked out of the woods (R p. 246, l1ne'

‘-

18—p 250 line 12 R. p. 366 11ne 16—367 line 1)

~ +. The Charges agamst Troutman ’

’

Troutman ult1mately was charged in four 1nd1ctments The first” 1nd1ctment—for v
fmurder in V1olat1on of S C Code § 16 3 lO—was 1ssued on August 26 2015 (R p. 2) o

"ﬁ‘The last three 1ndlctments were issued in October 2017 Two were for attempted' B |

murder n v1olat1on of S. C Code § 16 -3- 29 (R Pp. 5 8) and the thlrd was for possess1on~ : N '

3 of alweapon durmg the’ comm1ss1on of a V1olent crlme 1n v1olat10n of S. C Code § 16 23
’,',_490(Rp 11) | | o :
E Evtdentlary Rulmgs at Tmal
Before the trial started in October 2017 the. State moved m leLne to excludev :
~ certain evidence,' Relevant».to the issue on appeal,' the 'State asked the:trlal court,to L ﬁ
| exclude evidence about Mathls; particularly the 2011 shoOtrng i‘nfcldent,b- (R. p 34, line_

' :1‘4—p.‘3‘5,’ line 21). Mathis was cbnvlcted of giving false information to police, and that



’
)

false information, according to T'routman, “Was 'covering up. for‘Leric Merriweather.”
(R. p. 31, line 21); see also Case No. 7 1827ED (Edgeﬁeltl Cty. Ma,vgvl'strate).;4 -
Troutman oppose(i this" atternpt to limit the ‘evidence that could be ‘int_roduce.d
about Mathis. (R.p. 29, hne 23—p 32, line 3) ‘ - S - R . '
Durmg the trial, Mathls was - cross ef;ammed on‘ his relatlonshrp ”VVIth”‘
"Merrlweather He admltted that he and Merrlweather were really good frlends and
"“had each other [szc] back,” (R p 180 lines 14—21) but he denled that he would lie. for -

: Merrlweather (R p- 181 llnes 3—4) Mathlss testlmony contlnued after a bench c

- conference durlng Wthh he contended that desplte hav1ng admltted to bemg conv1cted_

‘ of glvmg false 1nformat1on to the pohce on dlrect examlnatlon (R p 17 9 l1nes 9-1 1)

~.

What he told the pohce wasnt false ” (R p. 184 hne 15) After hlS testlmony was

| ﬁnrshed the court gave Troutman the chance to proffer evidence about the. 2011 |
- , conv1ct1on Mathls admltted that the 2011 conv1ct10n 1nvol:7ed a shootmg 1nc1(ient w1th |
.-Merrlweather but he demed that he was. cover1ng up for h1s frlend (R p. 188, hnes
:12—24) o | | | |
The Jur:y s Verdzct and Sentencmg

Troutman was tr1ed by a Jury 1n Edgeﬁeld County, from October 16 20 2017

4 - Although this conviction was never entered in to the record, this Court may of
course take judicial notice of court records. See, e.g., Colonial Penn Ins. Co. v. Coil,
887 F.2d 1236, 1239 (4th Cir. 1989) (observing that “the most frequent use of Judlclal
notice of ascertainable facts is in noticing the contend. of court records” (internal .
alteration omitted)); see also Rule 201(f) SCRE (“J ud1c1al notice may be taken at any
stage of the proceedlng ”) :
' 10
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After both side_s presented their cases', the trial‘ court chargedthe_ Jury As -
Troutman re(juested the court Charged the juryl on lesser-included offenses ‘including. o
: 'voluntary manslaughter assault and battery of a h1gh and aggravated nature i
N | (ABHAN) and assault and battery in the ﬁrst degree ‘The court also 1nstructed the
7 ‘;,:-:Jury on self defense (R p 449 11ne 12—p 474 11ne 20) - |
| ..The j Jury returned gullty verdicts on all four counts.. On the murder: indictment |
7 : the jury’s gmlty verdlct was for Voluntary myanslaughterl On the two attempted murder

B . 1nd1ctments the Jury came back with gullty verdlcts on ABHAN and assault and batterya

n the ﬂrst degree And on the possessmn ofa weapon durmg the comm1ss1on of a v1olent

‘4 ‘crlme the jury found Troutman gu1lty (R p. 477 hne 21—p 483 line 24)

The court sentenced Troutman to th1rty years on the voluntary manslaughterg :'
conv1ct1on "R. p 3) It gave h1m twenty years ‘on the ABHAN conV1ct1on to run
. concurrently w1th the th1rty year sentence on the voluntary manslaughter conv1ct1on
( (R;?Ip.«u9).‘ The ‘vtr1'al'court 1mposed a'sentence of ten‘:years on the ass‘ault and'battery
o '1n the ﬁrst degree conv1ct1on to run consecutwely to the other two sentences tR | p
6) And ﬁnally, the court sentenced Troutman to t1me served (868 days) on- the fourth )
nf’count R. p. 12) : L T
Troutman t1mely appealed (Not1ce of Appeal)
o o STANDARD OF REVIEW
"The admission of evidence at'trial is.within a tr1al .court’s discretion. State v.

* Colf, 337 S.C. 622, 625, 525 S.E.2d 246, 247 (2000). An abuse of discretion occurs
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whenever “the court’s decision is unsupported by the evidence or controlled by an
error of law.” -State v. King, 422 S.C. 47, 54, 810 S.E.2d 18, 22 (2017).

Legal questions such( as the interpretation of constitutional' provis’ions are

!

reviewed de novo. Sellner v. State 416 S. C 606, 610 787 S. E 2d 525 527 (2016)

Y

ARGUMENT

The Trial Court Demed Troutman HlS Constltutlonal Right by leltmg the R o

‘Cross-Exammatmn of Mathls

A, The. Confr'o‘nt'atio’n Clause Ensures f}that‘_ a -'Defen,d_ant May . .
. 'Meaningfully Cross-Examine”the State’siWitnesses‘about Bias. '

A cr1t1cal funct1on of cross exammatlon 18 to expose a w1tness s b1as or lack of -

i ,.lfvcred1b111ty Eg State v. ng, 367 S C. 131 137 623 S E: 2d 865 868 (Ct App 2005).-

1(not1ng that “b1as or other defects in a w1tness S test1mony [are] revealed prlmarlly' o

through Cross- examlnatlon ) Indeed cross exam1nat1on is one of a defendant S mosttl T

| effectlve ways to create reasonable doubt See Delaware v. Van Arsdall 475 U Sr 67 3 i

37687 88 (1986) (Marshall J d1ssent1ng) (Observmg that “demal of cross-exammatlon A

concernmg a w1tness b1as may deprlve the defense of 1ts best opportumty to expose
. ”genume ﬂaws 1n the prosecutlons ‘case ) Watkms 449 U. S at 349 (“[U]nder our-f'
_adversary system of Justlce Cross- examlnatlon has always been cons1dered a most '

y e_ffective way ,to ascerta’m -truth.”). As, the Umted» States Supreme Cou"rt ”has"

L

_ explain‘ed,‘cross-examinatiOn serves the p'urpo‘se”' “not only of testin“g- t‘herecollection '
and sifting the conscience of the witneSs but of compelling him to stand face to face

.’w1th the j Jury in order that they may look at h1m and Judge by his demeanor upon the

' stand and the manner in Wthh he glves h1s testlmony whether he 1s worthy of behef 7

12.



Douglas v. Alabama, 380 U.S. 415,_41.9 (1965) (duoting Mattox v. Urtited States, 1:56
U.S. 237, 24243 (1895)).. | | | |
|  Effective cross-examination is most important n a criminal trial, when the
defendant’s liberty is.at stake. The Founders recogmzed this and in the SlXth"
‘ }Amendment a defendant 18 assured the right to be confronted WithAthe Witnesses
against him.” U.S: Const. amend. VI; see also Pot'ntef,l380 U.S. at 406 (iricorporating
the COnfront)ation Ciause-against the .statesthrough'the Fourte,enth Aniendment),.'
This right “guarantees a defendant the ‘opportunlty to. cross exarnme »a Witness f
concerning bias.” State v. Gracely, 399 S. C 363 372, 731 S. E 2d 880 885 (2012)
Bias of course 1s a sweeplng concept See State v.. Brewmgton 267 S C.-97, 100—01 -

226 S.E. 2d 249, 250 (1976) (“Since 1t s the function of the Jury to determine the'*“ :

| credibihty of w1tnesses and the Weight to be given their testlmony, as a general rule S

- anything havmg a legltnnate tendency to throw hght on: the accuracy, truthfulness T
‘. and s1ncer1t_y‘ of a izifitness niay. be-‘shown an_d con_sidered n determlning the credlt to
: be accorded his teétimbﬁy,I and ‘on‘;cross,-ex,a'r.'nination',:any fact I'n“ay‘be elicited 'Which
tendsto .shov'v' interest-“hias or partiaiity lof the«witness;” ;(internalcitationand
| ‘quotatlon marks om1tted)) see also Rule 608(c) SCRE |

A defendant s Confrontation Clause - right is Vlolated whenever “he ‘18
'prohibited from-engaging in Otherw1se appropriate cross-e)iamlnation deSIgned to
ishow a prototypical form of bias from Wthh Jurors could draw 1nferences relating to
the reliability of the witness.” Gracely, 399 S. C at 37 2 731 S E.2d at 885 (1nterna1

alteration and.quotation mark omitted) (c1t1ng Van Arsdall, 47 5U.S. at 680). A trial ,
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conrt may only. “Impose reasonable limits on the scope of cross-examination,” for =
reasons such as “harassment, prejndice, confusion ~of the' issues: witness’ safety, or -
interrogation that is repetitlve or only maréinally relevantf’f, State v. Gillian, 360. S.C.
. -433, 451, 602 S‘..E.2d‘62, 71 (Ct. App. 2004), aff’(l-‘as modified, 373 S.‘C.v6(')1, 646 S.E.2d |
: ‘872 (2007). | - | L )

But the trial court may not “hm1t a cr1m1nal defendant’s r1ght to engage 1n_~ ’

* Cross- exam1nat1on to show b1as on the part of the w1tness unless the record

clearly show[s] the Cross- exam1nat1on 1s 1nappr0pr1ate State v, Mzzzell 349 S.C.-

- 326, 331 563 S E. 2d 315, 317 (2002) see also Statev Graham 314 S C 383, 385—86 . |

o 444 S.E.Zd' 525 52’7.‘(1994) Ult1mately, glven the l1berty 1nterests at stake '

- [c]ons1derable lat1tude 18 allowed n the cross exammatlon of a w1tness for potent1a1:1 .

blas ” State v. Clark 315 S C 478 481 445 S E Zd 633, 634 (1994) see also Umted‘_~

'States v Turner 198 F3d 425 429 (4thP C1r 1999) (“[P]roh1b1t1ng a cr1m1nal-‘ .

_ ¥ : A
' -'defendant from cross exammmg a w1tness on relevant ev1dence of b1as and m0t1ve,

may.'violate the Confro'ntation‘ Clause, if the jury is precluded from hearmg ev1dence:;' ‘
from Wh‘_i‘Ch” it could appropriately draw adverse inferences on the: witness’s
credibility.”). -

" B. Troutman Was Demed the Opportumty to Cross-Examlne. :
Mathls about Issues that Would Expose His Blas

. Troutmans theory of the case was that;Mermweather, Mathis, and Harris
‘initiated the confrontation that led to the shooting. In addition to Troutman’s own
' :testi,monyv that'supported that 'theory,.‘ Troutman argued that the _jury shouldn’t

believe Mathis’s testimony about what happened, given the fact that Mathis was

14



A Vadmittevdly a close friend of Merriweather. R. p. 435, line v17—p. 436, lineiil; R. p. 43’7, _
lines 12f19). |

.\Troutman not onlyigenerally attacked Mathis’s bias as Merriweather’s close

‘ friend. He also pointed speciﬁcally to what Mathis did in the ininlediate aftermath

of the. shootlng to cast doubt on h1s testlmony Troutman noted that he Wasnt thef

B only person who left the scene rlght after the shooting—Mathis did too. (R p 441

. hnes 1—9) Mathls and Merriweather were really good frlends ” (R.p. 180 hnes 14—

| 15) Mathls knew that his really good friend had been shot n the chest Yet rather

. than prov1de a1d and comfort to that friend Math1s ﬂed the scene: See (R p 176 line

o R.p. 292/1mes 11— 13) ’ |
Troutman was demed the chance to cross examme Mathls ina meanlngful Way

- about why Mathis, left the ,scene. Although the State eliCited from Mathis a two-word

conﬁrmation that he had been conv1cted of g1v1ng false 1nformat10n to the police in '

- 2011 R. p. 17 9, hnes 9 11) draw1ng out the underlylng facts of that conv1ct10n was’ |
‘essential to demonstrating Mathis s blas and lack of cred1b1hty to the Jury That i‘
- conv1ct10n accordlng to the pohce report 1nvolved an\1n01dent in- Wthh Merrlweather '
‘ and another Inan shot’at each other, with Merriweather usi‘ngva sawedroff 'sihotgun. !
M’athis li’ed to the police virhen first questioned abouti his ~role 1n the incident, during
Which -he knocked on the' other man’s door to get the other man to c‘ome Aoutside' before
Merriweather shot at that man. | |

In short, Mathis had lied to protect his really good friend, who had .'shot at -
" someone else.” Given that.b he had lied for Merriweather once about an incident
P .
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, involving a gun, it was not a wild leap to think that he mlght do so again. Multiple
witnesses,- includingv witnesses_ offered by theState., testiﬁed that :Merriweather said
he»Was going\'to get his- gun in the inoments 1eadin'g' up to the shooting. R. p: 132,
| hnes 12-15; R. P 146 hnes 8—13 R. p 363 hnes 11- 15 R p. 410 line 10). The police,
| however never: found any gun.. (R p 288 hnes 14—16)
AAreasonabl.e_ inference 1s that Mathis—who "_ﬂ.ed the scene and abandoned his
| dying friend%took the .lgun that Merriweather said he was going to get out of his car so
that the police wo,ulidn.’t ﬁnd itlwhen theyarrivedi.‘ The record contains»no. other reason ..
fo_r why Mathis "(whowasi:sim'ply.a victim under the,:State’s theory) should have run
‘ ;‘_away'before_ :t‘he.police arrived.l; - - ,i } o
WereTroutman’s theory-lacking evidentiary. or iogical support the trial court :
'.Acould have constitutlonally proh1b1ted crossexammatlon about 1t See e.g., United,
:‘V»“States v. Martmez Vwes 475 F 3d 48 53 54 (lst Cir 2007) (“[T]he Confrontation :
- ”:?Clause does not g1ve a" defendant the rlght to cross-examine-on every conceivable o
."' , theory of bias. .. - Where the theory of blas 1s 1_nherently' speculative, the court may
‘prohibit'cro.ss-'ex"aminersv frOm‘ ,‘ inounting ﬁshing 'expeditiOns.” "'(in'ternaiv qu(itation “

marks and c1tat1on omitted)) But Troutman s wasn t such a theory Rather 1t was

o well grounded in the facts offering to make sense of Mathls s ﬂlght in a way that the‘

State never could (or even tr1ed to do) And if the Jury bel1eved that Math1s was agam‘ ‘
A ly1ng to protect h1s friend and had reasonable doubt about whether Merr1weather did
_have a gun with him that night (even if Merrlweather,didn t actually grab it or use

!

it), that would lend strong support to Troutman’s c"l"aim'.of self-defense. Put simply,
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" when vthe trial court 'prohibited Troutman from asking Ma_th_is questions_ about the ‘.

2011 incide'nt that could shour_ ‘his bias and lack of credibility, the trial court denied
»Troutman a “meanin;gful' opportunity to present acomplete defens_e.;’ Holmes v.
ASouth Carolma 547U.8. 319, 324 (2006) |

| Moreover the record does not clearly show that this cross- examination of .

- ;__Mathls was 1nappr0pr1ate . Mizzell, 349 S C. at 331 563 S.E. 2d at 317 After the in . - :‘- a

s

| -—, _camera proffer after the test1mony‘ of Kelth Mathls, the tr1a1- court offered no
| e;(planatfon for its..decision notb.t‘o-allov;r cross-e‘xamin_ation of l\/fathis aboutrthe 2'(;)'1;1
1nc1dent (R p ‘1J89, lines-2f‘i5:).l That»’leaves the pret‘ria_l‘ discuissionlof the State’s‘
‘ :"m‘otion as t’he vonlyr pface in the 'recordd'vvrith any 'substanti\re discussion of th1s issue.
:"‘Troutman sought to be allowed. to cross‘ex‘amme Mathls ahout .ly.1ng to help.

i '.A;Merrlweather n 2011 leavmg the scene and fa1hng to talk to the pohce untll May |

g "'”‘.2017 to show Mathls S b1as and develop support for h1s self defense cla1m (R p 31 |

e hne 14.——p 32 hne 3 R p 32 hne 19—p 33 hne 24) The courts conclus1on—w1th DT PIPN

Fot

R Wthh the- State agreed—was that 1o rule of ev1dence allowed cross exammatlon on; o

~ : the facts underlymg the 2011 1nc1dent (R p 34 hne 6—p 3 5 hne 21) 5 )

5 Durlng th1s argument Troutman made explicitly clear that h1s goal” was to .

confront Mathis about his bias. Troutman admlttedly did not ‘use ‘the words

“Confrontation Clause” or “Sixth. Amendment.” But magic words have never been
required to preserve this issue for appellate review. As this Court has observed, trial
obJectlons that make clear the nature of the obJectlon “together with the arguments

presented on appeal,” are sufficient to preserve a Sixth Amendment issue for « |

review, given that this is a right that “must remain inviolate. » State v. MLtchell 378 :
S.C. 305, 314, 662 S. E 2d 493, 498 (Ct App. 2008) '
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Cye

Thus, the entire basis for preventing cross-examination about Mathis’s bias
was that it wasn't allowed under the South -Carolina Rules of Evidence. . This
conclusion, however, suffers from multiple flaws.” For one, no South Carolina case _

_appears to address whether the facts- giving rise .to a convicti‘on that could be-

o 1ntroduced under Rule 609(a) may be ehc1ted from a w1tness under Rule 608(b) Some

/

federal courts such as the N1nth C1rcu1t have held that they cannot See Untted
""'States v Osazuwa 564 F3d 1169 1173 (9th ClI‘ 2009) Whatever’_‘.persuaslve_
author1ty those cases may be no South Carohna court has d1rectly addressed the .;’ ;
B 1ssue of Whether th‘_e ’fact_s that led toa ,conylctron—rather:than the conv1ctblon"1tse1f_~—-
may be-the'subjectvof 'cross#e%ami_nat‘ion underRule él)8(b){ .Here;' the trial court '

neveroffered any analys1s of th1s 1ssue, sothe record doesnot clearlyshowthat th1s L
‘7 cross;exam;inatjo_n»was iimlr)‘e‘rm‘is_s‘ible. S {':,' C | |

. . I
S o . . i

' For vanoth'e‘rt 'even .if the trial court were fri'ght ‘.abOut t'he scope 'of' cross;

- exam1nat1on under Rule 608(b) 1ts conclus1on st1ll 1gnores the relat1onsh1p of the‘l'“f’: B

* .

' S1xth Amendment and the South Carohna Rules of Ev1dence L1ke every part of the‘

g U S. Constltutlon the Slxth Amendment s Confrontatlon Clause is the supreme Law:‘f‘ i

*of the Land.” U S Const Art VI, cl. 2 A defendant s r1ght to confront w1tnesses is .

i

- ~thus potent1ally broad enough to requlre adm1ss1on of ev1dence that is otherw1se

' Aexcludable under” the rules of ev1dence Umted States v. Olwer 2178 F 3d 11035 1041\. o

' (10th CII‘ 2001) (c1t1ng UnLted States v. Abel, 469 U S 45 56 (1984)) see also Holmes

547 U S. at 324 (observmg that the lat1tude to establish - rules of ev1dence for :

excludlng ev1denee from crlmlnal trials has c_onst1tut1onal 11m1ts); Umted‘ States v.

18



Canan, 48 F.3d 954, 959 (6th Cir. 1995) (notmg that the Slxth Amendment may
v1mpose 1ndependent rules on the introduction of ev1dence) UnLted States v. Mikos,

No. 02 CR 137- 1 2003 WL 22110948 at *11 (N.D. Ill Sept 11, 2003) (“S1mply put »
~ the Constltutlon exists 1ndependent_ of the Federal Rules of Ev1dence.”)' cf. Fed. R. |
Ev1d 609 Note to 1990 Amendments ( “In any case 1n Wthh the trial court believes
that confrontatlon rlghts reclu1re adm1ss10n of 1mpeachment ev1dence obv1ously the o

: Constitution Would take precedence over the rule.”).

" In this case, cross-examining Mathis about the events’ underlying*the 2011 - -

conVictionwwas essential to shovving Mathis’s bias and to casting -‘doubt about his

_credlblhty regardlng what happened leadmg ‘up to and 1mmed1ately after the

IR :trial 7 Gzlhan 360 S C at 449 602 S E 2d at 71

»shootmg Even 1f the South Carohna Rules of Ev1dence didn’t allow that Cross-:

| _ exam1nat1on the Confrontat1on Clause d1d S that Troutman would have a falr""-

No other reason. was - necessary for excludmg th1s testlmony See zd at 451 o

602 S. E 2d at 1. For 1nstance the State never argued that it would be harassmg or

confusmg The tr1al court never 1nd1cated that the testlmony would be e1ther C
,'_repet1t1ve or only mar;gmallv relevant And the preJud1ce argunlents from the‘ State

| _‘.all focused on Merr1weather not Mathls (R P 21, hne 21—p 40 hne 11) Indeed
-the dec1s1on to prevent Troutman from Cross- exammlng Math1s hung ent1rely—and
incorrectly—'on the rules of evidence, without recognlz'mg the constltutmnal u‘nport

of the bias argument that Troutman raised.

19



/

C. Troutman Was Prejudiced by the Trial Court’s Limitation on
Cross-Examination. :

A vio‘lation of a defendant’s constitutional right requires that a conviction be
set aside whenever that violationiis not harmless‘beyond a reasonable doubt Mizzell
., 349 S.C. at 333 563 S. E 2d at 318 Whether an error is that harmless depends on |
'the part1cular facts of each case Id Factors to cons1der 1nclude the 1mportance of -

. ,. o .

the witness’_ testimony in ‘the prosecution’s case, whether the testlmony_ Was‘-

cumulative, the presence or absence of evidence corroborating or contradicting the -

' testimony of‘the Witness' on‘; materialv points ‘the extent of. cr0ss-e‘xam-in'ation' B

otherw1se perm1tted and of course the overall strength of the prosecut1on s case.” Id ‘

" 563 S E 2d at 318— 19 (quot1ng Van Arsdall 475 U.S. at 684)

Ult1mate1y, the v1olat1on ofa defendant s r1ght under the Confrontatlon Clause
is harmless only “if the ev1dence is overwhelmm'g and the. v1olat1on 80 1ns1gnrﬁcant
. ‘by compar1son that [a court 1s] persuaded .beyond .a reasonable doubt that the ﬂ

v1olat10n did not affect the Verdlct K State v. Holder 382 S C 278 285 676 S E 2d

"690 694 (2009) see also State 0. Bryant 369 S. C 511 518 633 S E 2d 152 156 (2006) o

(& [A]n 1nsubstant1al error not affectmg the result of the tr1a1 18 harmless where a... "

'de'fendant’s guilt has been conclusively proven by~ competent 'evidence such‘ that no |
- other rat1onal conclus1on can be reached ) Provmg that a const1tut10nal error was .
'harmless 1sa ‘heavy burden.” Anderson v. Warden Md. PenLtentLary, 696 F.2d 296 " R
300 (4th Cir. 1982) (en banc)
Troutman’s inability to cross-examl‘ne l\/lathls cannot be "harmless given the'.‘

B
!

lack of physical evidence related to the issues on which that cross-examination would
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have focused. The State offered no physical evidence of who in'stigated the -
confrontation in the moments before the shooting or about what Mathis'did,'in the

moments right after the shooting before the police arrived; the only evidence was

!

/testimony: In other words, / the\'-jury’s cOnclusion about what happened in the .

: moments lead1ng up to and r1ght after the shootlng ‘rested solely on cred1b111tyv '

. determinations » State v. Perez S C.--, - S.E. 2d ---, No. 2015-001576, 2018 WL~

Y

)

| 2709474 .at *4 (2018) cf State v. Broadnax 414 S C. 468 479, 779 S E.2d 789 794

(2015) (holdmg that an error was harmless because of overwhelmmg ev1dence -of the

,‘ defendants gu_ﬂt, 1nc_lud1ng the recovery by pohce of a gun and a bag of money after

an armed robbery). Credibility :determ-inations‘ of course, "belong»solely to the jury,
Wh1ch may belleve all some, or none e of the test1mony from any w1tness and not to

-an, appellate court rev1ew1ng a transcr1pt Perez, 2018 WL 2709474 at. *4 (quotmg o

o Ross v, Paddy, 340 S. C 428 434 532 S, E 2d 612 615 (Ct App 2000))

Furthermore not hearmg cross-exammatmn of Mathls was - partlcularly'

o slgniﬁcant giVen that no ’other,v‘vitness t'estiﬁed about “either. Math1ss close',"‘ )

e

fr1endsh1p w1th Merrlweather (1nclud1ng havmg lied to pohce to protect Merr1weatheri
n 2011) or where Mathis went (and what he may have taken w1th h1m) when he ﬂed :

the scene. Thus even 1f the preJud1ce caused by the l1m1tat10ns on the Cross-

- examination of Mathis wasn’t already established by the lack of phys1cal ev1dence on* S

these subjects, the jury didn’t hear. conclusive or overwhelming evidence on these

particular issues that could make this constitutional error harmless. See Gracely,

399 S.C. at 376, 731 S.E.Zd at 877 (describing Mizzell as holding that an error-was
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not harmlessbecause “if the jury found [the witneSS whose _cross_-'examination was
limited] unbelievable, there .would‘: .'be no oth‘er"'e.vidence' before_ them .tying the
N defendant’s to the scene of the cri‘me’f).

At its core, the violation of Troutman’s right under the "Confrontation‘. Clause
denled h1m the opp.ortumty to: present facts necessary‘ to preﬂsent h1s theory to the : '
]ury That means the error cannot be harmless See DavLs v. Alaska 415 U.S. 308 |
.\317 (1974) (“We cannot speculate as to whether the Jury,( as sole Judge of the '

cred1b1l1ty of a w1tness would have accepted this l1ne of reasonmg had counsel been‘ ’

“permltted to fully‘present 1t But we do conclude that the Jurors were ent1tled'to have o

K the beneﬁt of the defense theory before them SO that they could make an mformed o

Judgment as to the we1ght to place on [a witness s] test1mony wh1ch prov1ded a cruc1al ‘.
) / e . . . . X )
‘11nk 1n the prloof of pet1t10ners act (1nternal alterat1on and quotat1on mark‘ \

tt

om1tted)) Gracely, 399 S C at 377 731 SE 2d at 887 (observmg that a rul1ng‘ o

L i :preventmg a full p1cture of the poss1ble b1as of those w1tnesses cannot be harmless”) Do

\
i

CONCLUSION

The Judgment should be Vacated and the case should be remanded for a new | N

¢

S tr1al
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