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o I A.I{.GUMEN'I‘."

The State‘repeatedly calls Trout‘man’s argument about Mathis’s-bias' “rank
speculation.” Appellee’s Br. 8, 10. Simply saying that, hoWever; doesn’t make it true..
f?‘ar from the fishing eXpedftfon the ‘State ‘c’laims'_it is, Troutman’s ‘argument _is/ the on_ly
'theory" that makes sense of unexplained facts——facts like Merriyveather claiming'that
he was gomg to get his’ gun and gettlng back in h1s car br1eﬂy durmg the heated ‘

, vexchange with Troutman in the moments before the - shootmg and facts hke Mathls

B v-_ﬂeemg from the s1de of h1s dylng best frlend before the pol1ce arrlved - : .

Both at trial and on appeal the State never engaged W1th these facts But these )

o facts ﬁt neatly 1nto a theory that Troutman has put. forth For the ]ury to accept this

| theory, Troutman had to dlscredlt Math1s S testlmony After all glven Mathls s major

role in the events of June 6 2015 his testlmony was a key part of the State s case (a SR

: . jconcess1on~t‘hat.the State makes but‘ tI‘léS to gloss;ove‘r.1nf'1ts_ harmful-error fanalys1s).;
.One way to do that yvas by exposmg Mathlss b1as on cross-e)famlnatlon o
| The Slxth Amendment S Confrontatlon Clause guarantees Troutman the r1ght to :j :

expose that' bias See eg Watkms 0. Sowders 449 U S. 341 349 (1981) State v. '.
Wallace 44 8S. C 357, 22 S E. 411 412 (1895) In fact the right to confront witnesses

| A1s S0 ‘effectlve for .r.eveah_ng blas that the 'U;.S.”Court v‘of Appeals for the Sixth _Clrcult o
s .-rece’ntly _observed that th1s right '.is “the greatest legal' engme _;everi‘iny‘ented for

' u_ncovering the truth” and has thus been a central focus in popular movies such as A

Few Good Men. Doe v. ‘Baunt, 903 F.3d 575, 581 & n.1 (_6th Cir. 2018). |

-~



Although‘ Jack Nichol.sﬂon"s breakdown on:the W1tness stand as _CotoneI Nathan
* JessupinA Fewl:éood Men (his ““.you_can,’t handle_. the truth” line) may bemore famous-r
than the cross‘-examination of M‘athi‘s 'in.this case, 'the role of cross-'e‘x'aminati'on here -
s more‘ importaﬂnt: this inVolves.real life,v_'n‘ot the 'movies. - When Troutman was not“ |
o pe'rmitted to quest10nMath1s about his bia's, TrOutman’js 'right underthe erth
’ Amendment was violated. .To remedy that right, he is entrtled tova new trral, lat whioh B
s 'he 1s permltted to expose Mathls s bias to“the Jury on cross examlnatlon ’-
o I » The State Ignores the Factual Dlsputes that Are Crltlcal to the Issue on: .

Appeal.

o

In 1ts cursory recountlng of the facts of th1s case, the State rec1tes only those facts.' LT .

‘that ﬁt 1nto 1ts theory of the casé: Thus it mtes the testlmony about the ﬁght at™ -

B Merrlweather 8 house belng between Merr1weather and Troutman and 1t 1gnores the _
,_:'.‘.'—‘; "testlmony that thefﬁght started. between Merr1Weather' and Dwayne- Jones w1th'»_ i

ererrlweather then confrontmg Troutman durlng the cookout at Merr1weather s house

. ;‘See Appellee S Br 3 And 1t tells only one s1de of the story of what happened in the

moments before the shoot1ng, d1sregard1ng What Troutman sa1d transplred and even o
LT

- part of what the State’s own w1tnesses sa1d See Appellee s Br. 3—4

Were th1s an appeal challengmg the sufﬁmency of the ev1dence the State S._
L ’-:approach would be approprlate When the sufﬁc1ency of the ev1dence 1s the 1ssue on: |
appeal, the Court must view the ev1dence in the hght most favorable to the State See, )
1 e.g., State v.»Pe'arson,-415 S.C. _463, 470, 783 S‘.’E.Zd 802, 806 -(2016). |

- LlBut- th1s case ‘isn’t about the suf-'ﬁciency' of the evidenoe.”‘ It’s about the

| ~Confrontation Clause. = Knowing ‘these -othet facts is essential to evaluating



Troutman’s claim that he was wrongly denied the chance to probe Mathis‘ about his ™

bias. See State v. Gracely, 399-S.C. 363, 372, 731 S.E.2d é80, 885 (2012) (holding that ”'.f'_g

Ty

a criminal defendant must be permitted cross-examine a witness “to show a

4 "prototypical form of bias from ‘which jurors could ‘draw "inferencee rélating to the. - ..
‘reliability of -the 'witness” (internal alterations omitte‘d)‘ (citing Délaware v. Va'n7'-

Arsdall, 475 U S. 673 680 (1986))) Only by engagmg Wlth the ev1dence that dldnt s

{

ﬁt the State s theory can the’ Court determme whether the record clearly show[s] L L
, ‘the Cross- lexamlnatlon is 1na-ppro‘pr1ate' State v. Mzzzell 349 S. C 326 331 563 R
s E.24 315, 317 (2002 (emphasis added) | -
That means that the conﬂlctlng vers1ons of what happened at Merrlweather s 1
'honee Jon.th.eh afte_rnoon of J une _6,‘ 2015 must l.).e: cons1dere'd. So too. W1th the d1f_ferent T

‘:s'tories of the rnornents leading‘ up to the"'s'ho"ot:ing. f WhatMathi's did in the moments

" after the shooting (when he fled -the sceneé "before':‘nolice arrived, leaving. his cldse :

.. friend in his 'ﬁnal,niOments) is’likewise' relevant"here. All 'of this',evidence;which S

s

- does not ﬁt neatl_y"wiith'in‘the'State’s theory, given its omission from.theéiState’,s'braief—'. S R
IR i"s_"imp'ortant in ‘dete_rmirfing whether Trodtman was denied his constitutional right

" to confront the Witnesses a'gainst him.

=

. II Troutman Was Denled HlS Constltutlonal nght to Cross-Examlne:-‘ o

~ Mathis.

"© The State does not dispute, the central role that cross-examination plays in

.discerning the truth. Indeed, it cites/many-of same cases from the South Carolina

Supreme Court and the United States Supreine Court on w-h-_ich_Troutman relied. The

1ssue here is thus whether Troutman was denied his Sixth Amendment right.



He was. The State’s position that the Confrontat1on Clause wasnt v1olated
'~ here boils down to two points. F1rst the State claims that nothmg in the proffer'

supports a conclusion that Mathis took a gun away from the scene»of the shooting.

See. Appellee,’s Br. 7 Second, it posits that Mathis was already “sufficiently -

inipeached” by being ashed about his convictio'n(fo.r givlng false information to police.l

- ‘Appellee’s Br 8. lNeither argument has merit.! : | -

".A.. The State Takes an Isolated Approach to Math1s s Proffer that
. Disregards Facts that Support Troutman’s Theory and Made
Cross-Exammatmn of Mathls Reasonable ’

_ As:for its first -argument, the State ,takes a myopic view of the -evide'n‘ce:,

lfocusing exclus1vely o‘n‘the proffer.~ :’lluring‘that{exchange Wl'th; Trou‘tmanfs counsel' o

Math1s demed that h1s 20ll cont71ct1on for g1v1né false 1nformatlon to pohce 1nvolved-j.'-r' .'

covermg up " for: Merr1weather (R p. 188 hnes 19—23) Math1s S bland demal cannot.

.‘ bear the Welght that the State S argument places on 1t | N

As an 1n1t1al matter the State s rehance on th1s demal 1gnores the 1dea that'.

someone who has l1ed once will hkely l1e again. Cf Black s /Law Dwtzonary 67 9 (9th

- ed. 2009) (deﬁmng falsus in uno, falsus in ommbus to mean that if a jury beheves .
that a w1tness S test1mony ona mater1al 1ssue 18 1ntent1onally deceltful the jury may"v

disregard all of that .Witness’s te'stimony”). Or, as Thomas Jefferson put 1t,,“He who"'

1 The State never exphmtly acknowledges that a. cr1m1nal defendants "

- Confrontation Clause right to expose a witness’s bias allows for questioning that.

might not otherw1se be permitted under the Rules of Evidence. But the State appears -
- to concede as much in the opening paragraph of its'argument, when it argues that
because Troutman didn’t “establish any evidence of bias,” he was l1m1ted to cross-
examining Math1s under Rule 609(a)(2), SCRE Appellee’s Br. 6.

4



p'er'mits himself to tell a lie once Vﬂnds«it easier tol)do it a second and third time till
at length it becomes hab1tua1 ” Bartlett S Famzltar Quotatwns 357 (J ustm Kaplan ed.
17th ed 2002) (quotlng Thomas Jefferson Letter to Peter Carr (Aug 19 1785))
- This concept makes clear that if Mathis was w1111ng to lie to pohce in 2011, hel

B presumably was w1lhng to he about Why he lied, and he was. w1lhng to’ he again about_

| the events of June 6 2015. In fact Mathls—despite 1n1t1ally admitting his conv1ct10n o

N about lying to police—later lied on the witness stand about havmg hed to pohce R.

. 184 hnes 12——16) Thus 1t s not a leap for a Jury to conclude that he had hed about ‘

what happened on June 6 between Merriweather and Troutman Therefore his -

. -simple deni.al in his proffer;of ha-vinhg_coveredf forpMerriweather in' 201l‘is no basis for -
concluding that Tro'utma"n lacl’{evd‘u a basis for purs‘uing his “ouestig‘ns" about Mathis’s o
- ;bigst - o B o |

. ‘;"A.A_Advdi’tionallyi,'the l_tState’s argu.ment‘on the p.roffe’r:diSregards'other'eizidence 1n :
the record.‘ Not only did ’llroutman testify that l\/lerriweather claime‘d he was.'going
- to get his, own gun in the moments before the shooting, Santonio Ryans (the State’s -

"w1tness) also testiﬁed that Merriweather sa1d this, right before brieﬂy getting back

: n hls car a.nd‘then continuing his alterc/ation.w1th Troutman. (R. p. 146, lines 8—13;‘1
p- 363,lines 11-15; p. ‘41(l), line 10) EVen 1f Merriweather,didnot grab a gun when he
'got back in: hlS car, his claim that he was going to get his gun, followed by his quick
move into his car, could have raised Troutman s worry that Merrlweather mlght shoot

~ him first. g ‘ ) R L



The State’s narrow focus on the pi'offe;' also ignores the ‘fact that .Math‘is fled the
' scene before 'police arrived. ~ That siraple fact is, upon reflection, | stunning.
Merriweather had been shot and’ wasl cleaﬂy ih dife con.dition.» Merriweather was
' Mathis’s “rea]ly good\friendjﬂ.” (R. p. 180, lines 1415) Police arrived withih a mefe:
_,.‘ﬁve minutes. (R. p. 290, lines 20-p. 291, line 1) Rather thah wait this short period of ,7
: tiih‘e to provide aid and comfort to his ‘friend ahd to help the poli_Cé kh’oev who _ShO)t'f
Merrlweather Mathls took off. ', |
Th1s necessarlly raises the. question of - why Mathls ﬂed the scene Qne
'reasonable 'explahation 1s,that -Mathlsv gvas t'rymg—.‘once agam—-to protect his good
-~ 'friend Merriweather' by- making,:si‘lre' that-‘MerrtWeatherAw.asn’t 'ﬁalso,fou-nd w1th a | gun
, wheﬁ police s_tarted searchin‘g the scehe.: : ’ ' '
,‘Tro'utman’s ‘, .".a'ttermpt to cross-ef'(amine . Mathis thepefore .<"v’vas- not “rank -
- ;speculatmn 'or a “ﬁshmg e%pedltlon as the State descrlbes it. It was a iegltlmate 7 ‘
reasonable attempt to expose Mathlss b1as See State v. thltan 360 S C..433, 451 |
602 S.E.2d 62 71 (Ct App 2004) (explalnmg that a tr1al court may 1mpose only‘ '
. reasonable 11m1ts on the scope of cross- examlﬂatlon”) aff d as modtﬁed 373 S. C 601
646 S. E 2d 87 2 (2007) Wlth these facts about Merriweather clalmlng that he was
going to get a gun ar_ld Mathls.ﬂeemgh the scene, the record d1d not * clearly”k show that'
this‘cross-examihation was ihappropriate. Mi;zell; 349 S.C. at 331, 563' S.E.2d at
317. Nothing‘ in the limitation of cross-e)tamihation here was qecessapy to p‘t'e\“fent ‘
f‘harassnﬁenti prejudice,' [or] confusion of the issues,” to ensure f\‘wi’the‘ss’ 'safety,”'or to

avoid “interrogation that is repetitive or only marginally relevant.” Id. Rather, this



limitation denied Troutman the « [c]onsiderable latitude [t'hat] is allowed in the cross- ’
. examination of a w1tness for potentlal bias and that would have made sense of facts
that the State d1d not (and could not) explain. State v. Clark 315 S.C. 478, 481 445"
/ \

S.E. 2d 633, 634 (1994)

' B _ Mathis Was Not SuffiCIently Impeached by Belng Asked about :
' His Conviction for Lylng to Pollce ‘

“ The State s second contention for why Troutman’s Cfonfrontation Clause r_ight

- : false information to police by the State, in an apparent‘ attempt to ‘preempt Troutmrafn
- ’from'dravs}ing out that 'c'onviction and‘soften its Blow toithe‘:-jvury. R p. 179, lines 9
_”1 1) The State 1ns1sts that this short question ‘anid answer was sufﬁc1ent to 1mpea‘ch ‘
Mathis L ;

‘ Th1s 81mple quest1on and answer, deV01d of any context \ivas far from sufﬁment _ i
o cr‘(')ss-ex‘aminatmn As courts have' repeatedly .recoémzed : context matters -Cf L

N _ Burlmgton N & Santa Fe Ry Co v. Whtte 548 U S 53 69 (2006) (declarlng that

[c]ontext matters When evaluatmg factual scenarlos) Umted States v. Branch 537
N\ . .

/"was not violated fares"no better: Mathis was asked about his conviction for giving -

. F. 3d 328 336 (4th C1r 2008) (explammg that context matters act1ons that may~ L

appear innocuous at a certain time or in'a certaln place may Very Well serve as'a

- harbinger‘ of crimmali act1V1ty under dlfferent c1rcumstances ’) (quoted by State v.
Provet, 391 S.C. 494 505 706 S.E.2d 513, 519 (Ct. App 2011)) Xealiber Int’l Ltd.
LLC v Georgta ex rel. Carr, 253 F. Supp‘. 3d 1220, 1238 (N.D. Ga. 2017) (“As per

o ' _ A
~ usual, however, context is king.”). ' -



’ Mathis,’s conviction for lying to police did not involve something Without any

_ similarities to this case. It wasn’t about having ahvdpen container during a traffic

~ stop, his tax returns, or even about a domestic-violence incident. Rather; it wasabout .

"Merriweather, a gun, and-a sheo_tihg. That eohtext mayv well have if‘mpa'ctedthe jurS'f’s. ‘
. evaluation_ef,Mathis’s conyiction and _his credibi’lity. 'Without this context, the “crossf ;f-

_ ‘examlnatlon Was not constltutlonally sufﬁment

III The\Demal of Troutmans Confrontatlon Clause nght Was Not; I o

: Harmless

A Corifrohtatioh"Claasei violation mandates reversal whenever the violation

" was not harmless. Our Suprehle Coutt, relying on the U.S. Supreme Court precedent; -

" has repéatedly ‘listed.‘ the‘;_ impdrtant factors- tb:'consider in analyzing‘ Whether a

. Cohfrentat‘ien CliaUSe error 1§ harmless: “the importance of the witness’ testimony-in- :

the prosecution’s case, whether the testimony was cumulative, -the preséncé or ...

E 'absence ef evidehce corrobofatihg or COhtradictiri'g th‘e testiiﬁony of the withess.-on!' ‘:; ) '

materlal p01nts the extent of cross- exammatlon 0therw1se perm1tted and of course - . -

:"the' 'overa;ll"strength of the brosecuttons case State v. Perez 423 S C 491 498 8161 3
~'lS E 2d 550 554 (2018) (quotlng Van Arsdall 475 U. S at 684) Provmg that an. errors‘_ ;
- 18 harmless s a- hlgh burden. See State v. Holder 382 S. C 278 285 676 S E Zd 690
.';694 (2009) (explam;ng that‘an‘_ error.lsharmless only 1f the, ev1dence_ is o.Verwhvelml_ng ' R
ahd' the.viélatidn. ) insigniﬁ'caht by’ combari‘son that [a court is] persua('led,‘. b‘e'y'ond
a reasonable doubt, that the v1olat10n dad not affect the Verdlct ). |
The State says that 1t has met thls’burden here calhng any | Vlolatlon of the

: =Confrontat10n Clause * entlrely:harmless 7 Appellees Br 9, 10 Hardly so. »~

8 .



A. ' Mathis’s Testimony Was Critical to the State’s Case.

" The :State tries to gloss right over the importance of Mathis’s testimony—the

very first factorr. on this ‘liSt. In a passing comment, the .S'tat_e admits that Mathis’s

' ’testlmony was s1gn1ﬁcant AppelleesBr 9..

-Buit it says nothmg ‘more about this factor; , Unde’r_sta‘ndabl'y S0, as-.’eVen' a

cursory' consideration of this factor rnakes =cleari that it weighs he‘av.ilyagainst a-

ﬁ'n'dingof harmless error_.{ Mathis was-a key witness for the. State. | He was, an

eyeWitnes‘s, to the confrontation between Troutman and Merriweathef in the .

monlents before_the shOoting, and Troutman said'tha't Mathis even »raiSed a bottle to

| ‘hne 24—p 148 hne 1;p. 364 hnes 4—9 p 395 line 14—p 396, hne 13)

The U S Supreme Courts de01s10n in Alaska v. DavLs 415 U S 308 (197 4) 18 -

Y

: 1nstruct1ve here In that case, a’ cruc1al Wltness for the prosecutlon ‘was a young. man}‘- -

' Who had seen the defendant Wlth the stolen safe on the day of the crlme Id at 309—10 .

b (13

tr1al court 11m1ted cross-examlnatlon 1n such a way that the defendant
'unable to make a record from which to argue why [the Witness] 'mig’ht have been biased.”
Id. at 318. The Supreme Court vreversed the defendant’s convictions based on_ this

g :Confrontation Clause violation. Id. at 320'—21.

- Just like the defendant in Davis, Troutman’s right to confron_t a crucial Witness;

" was limited in a 'way that prevented him from niaking a record that showed that

witness’s bias. ~ The limited’ cross-examination here may have disclosed Mathis’s

e throw at h1m turmng Mathls 1nto a part1c1pat10n in th1s confrontatmn (R p- 147

e Th1s w1tness had a Juvemle record that could have been used to 1mpeach him, but the

counsel Wafs' |



friendship with Merriweather and-conviction for lyin_g.to police, but Troutman did not
have the opportunity flesh out how those two ,thing:s were connected in a way that was
relevant to the facts in this case.

‘B. The Other Evidence Is Not ”Overwhelming, Give‘n the Facts that o
Fit w1th Troutman s Theory but Not w1th the State’s Theory

While 1 1gnor1ng the cr1t1cal role of Math1s S test1mony, the State focuses heav1ly

- on,the fact that Merr1weather,,was unarmed at the trme of the'. shootm_g.. But thlS
isolated fact does- not. méke‘ the.v'ConfrOntatiOn Clause'violation harmless. .

Troutman never den1ed shootmg Merr1weather he d1d however clalm that

. ,Merrlweather 1n1t1ated the altercation and he (Troutman) feared for h1s hfe (R p. 364

_ hnes 8-9; p. 367 hne 22—p 368 11ne 1) Part of what gave r1se to th1s fear was

Merrlweather s saymg that he was going to get h1s gun and then gettmg back n h1s car

foralnoment-before'contmumg h1sl-argu'ment with Troutman..ﬁ L

Th1s fear was an 1mportant idsue for Troutman 8 defense See State v. Dwkey, "

o " 394 S.C. 491 501 716 S E 2d 97, 102 (2011) (“Word accompanled by host1le acts may, —

o dependmg on the mrcumstances estabhsh a plea of self defense ”) Even 1f a gun .
' wasn 't visible at the moment of the- shootmg, the j ]ury could have reasonably concluded

' ivthat Merr1weather sactl_ons made‘ Troutman beheve that he was in 1mm1nent danger,
n hght of the inciderit at 'Merr‘iweather’s house earlier Ath'at dav, Merriw_eather’sj:claim ‘
that he was going to g’ethis g‘un,t and. MerriWeather’s aggressive approach toward
' ‘- ATrout_man. Cf. State v »Wiging'ton,'.375 S.C. 25, 35,‘ 649 S.E.2d 185, 190 (Ct. App. 2007) |

o (holding that the elements of self-defense were not met when a prior altercation

10



between- the defendant and victim was six years old and the Victim did not approach
l.the,‘ defendant during the incrdent). o~ o |

, "Moreover, the State’s fo'cus on the fact that Merriweather wasn’t holding a gun
'a't_the moment of the shooting does not mean that Merriweather didn’t have a gun‘i'n
his‘ca-r. Indeed all of the test1mony to- Wthh the State has po1nted focused on

g Whether Merrlweather had a gun at the moment of the shootlng when Merrlweather N ' ‘

was charglng at Troutman not whether Merrlweather had a gun in h1s car that he

Fal

| ~ could have gotten See Appellees Br. 4 (01t1ng Tr pp 346, 369 398—399 419—20 |

 652). - L1kew1se the fact that'pohce never found‘: a s‘econd’gun does not ‘mean that ’

| -Merrlweather d1dnt have a gun | in h1s car. If Troutman S theory of Mathls S. ﬂlght .
" from the scere 1is correct then that -means that Mathls was successful in covermg up
. | vfor' his ‘friend; | | |

- To provide. the jury with reasonab}e ‘dou_bt',. Troutman -had to have’ the

onportunityveXpose Mathis’s bias in sufficient detail to reueal ‘for the jury how cl’ose R

c .Mathls and Merrlweather were and how Math1s had in the past trled to protect h1s‘ M

frlend after a shootlng incident. See Davzs 415 U S at 317 (recogmzmg that cross-v"'_
examl_natlon must be permrtted s0 that a defendant can expose,the f‘blases preJudlces, .
Aor ulterior motives of the witness as they may relate directly to issues or })ersonalittes | '
_in the case” '(emphaSis/ ‘added)). Troutman had the ‘right to nresent this,hias to the :
jury, which had the exclusive right to eyaluate how credible Mathis was based on all n

of the facts. See Perez, 423‘S.C. at 499, 816 S.E.2d at 554-55. )
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Troutman was demed that r1ght when it came to cross-examining Kelth

Lamont Math1s And given’ the central role that Mathls played n the State s case, 4

it’s 1mposs1ble to conclude that this violation of Troutman’s S1xth ,Amendment right

Was harmless beyond a reasonable doubt
CONCLUSION

The judgment -should be Vacated,- and the case should be remanded for a new '

Respectfu’lly Sub’m’ittedf "

@y,l//z“

Wn}/ Grayson Lambert L

- BURR & FORMAN LLP - o
Post Office Box.11390 . o
Columbia, S.C. 29211 - = :
(803) 799-9800

N Robert M1chael Dudek
Chief Appellate Defender - ’
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Columbia, SC -
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