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STATEMENT OF ISSUES ON APPEAL
When the initial ‘sentencing sheets.are silent on whether- the suspended time is to run .
concurrent or consecutive, can the CircuitVCou_rt decide to run the sentences consecutive at a -

probation revocation hearing?



STATEMENT OF THE CASE

| On, December l 2017 Appellant Walved presentment and plead gu1lty to-two counts '
of Domestlc Vlolence Second Degree before the Honorable Frank Addy R. 31-32.
y

Appellant was represented by Che]sea McNeill and the State was represented by Margaret
| Boykm R. l | B X ‘ | .‘

l, On each charge Defendant was. sentenced to three years suspended on the serv1ce of
four years of probat1on wrth credit for 54 days R:31 32

: On Apnl 26, 2018 Defendant entered a plea of guilty to resisting arrest and was
sentenced to 1 yea_r before the Honorable Frank R. Addy. R. 31. Appellant was represented .
by Chelsea McNelll and the State was: represented by Margaret Boykrn R 13. This. |
conviction was a v1olat10n of Defendant s probatlon Judge Addy revoked Appellant s
probat1on and sentenced Defendant to 6 years on the probat1on violation. R. 27 1. 3-5.

| On May 3, 201 8& Appellant moved for recons1derat10n of his sentence. R. 32- 34

The Court demed the motlon to recons1der ina wntten order dated May 7, 2018 R

35-36.

This appeal follows.



i

ARGUMENT

I. . When the lnitial"sentencing sheets are silent on whether the suspended time is to

run_concurrent or ‘consecutive, it was_error_for the C1rcu1t Court to run the ,

sentences’ consecut1ve at a probatlon revocation hearing.

Relevant Facts \
At'_his plea hearing o:n_the;dornestic ..'vi(‘)lence charges, the court stated the
following:

THE COURT: oﬁ each of the domestic violence charges 24 what
I've done, Mr. Spearman,. is I've sentenced you to three 25 years I
.have suspended those on ‘the service of 54 days which you've
already done. I've put you on probat1on for four years on each of
those charges. Conditions of probation will be substance abuse
counseling, random drug testing, and I'm requiring either marriage
counseling between you and your wife if she's willing to
participate, or if she's not included.to partlc1pate I'm requ1r1ng
._batterers treatment of you:

R. 5,1 22—6 1. 7. The sentencing sheets d1d not halle either concurrent of consecutive
" boxes checked R 31- 32 o |
ln the mot10n for recons1derat1on Appellant argued that the Court did not have
" the authorlty to in effect modlfy the sentences to run consecutive at a probation.
revocationl'hearing. R. 34. _ | o

In the order vd'en'ying the ‘r-nc.)ti(')n‘ to -reconsider,  the circuit . court found the
following: -

"Accordingly,” whether‘ any snbsequent revocation resulted.

concurrent or consecutive time was at the’ dlscretlon of the Judge
who handled the revocation.

R.36. o

The original sentence was suspended concurrent prison time.



There'is longstanding_authority that two sentences Shall be concurrent' unless there -
isa sp'eciﬁc finding to the contrary. See State v: Finley, 219' S.C. 278,282, 64 S.E.2d 881,
882 (1951) (“The rule of la\r/.is vtzell settled that two or more séntences of a defendant.to
the sameplace_of.conﬁnement mn concnrrent]y, in th,e absence of specific provisions in
the judgment to the contrary, and, where a dete‘ndant is already in execution ona forme‘r C
sentence, and the second sentence doesnot"state that the time is to commence at the
expiration of the former, the‘senten‘ces will run: concnrrentty, n the‘absence of a statute
- providing for a differen’t rule.’j?)‘. : .

.Appellant’s susp:ended sentence should'be viewed as concurrent. The sentencing
sheets do -not- indicate that the suSpended‘;:time was consecutive. R. 31-32. Moreover,.
during the plea hearing the judge never specifically stated that the sentences are to be ran .

consecutively

Although Judge Addy does make the comment of ¢ you"ve got a total of six\years
over your head”‘ thlS is the type ¢ of amblguous comment which is insufficient to alter the
sentence, See State v.- DeAngelzs 257 S. C 44, 49, 183 S.E.2d 906, 909 (“When
sentences are vague and mdeﬂmte the terms w111 run concurrent.”). Moreover the’ '

sentencing sheets do not indicate that the sentence shall run consecutlve Cf. Tant v.
South . Carolma Dept. of Correctzons 408 SC 334 759 SE2d 398 (2014) (“The
Department contends our [Boan V. Srare 388 S C 272 695 S.E. 2d 850 (2010)] dec1sron
adopted the majorlty rule that an oral pronouncement controls We dlsagree 7). |

- Therefore,. bavsed_ on long='_standing law the sentences ;are p_resumed’ to be

concurrent. See Finley, supra. -



When considering ‘the probation- revocation maftei‘, the Court did not have the
- power to effectively alter the sentence by ordering:it to run consecutive.

During a probation revocation ,heafing, the Court’s power is limited to the
\followi‘ng:'

~ Upon. such arrest the court, or the ¢ourt within the ‘venue of which
the violation occurs, shall cause the defendant to be brought before
it and may revoke the probation or suspension of sentence and
shall proceed to deal with the case as if. there had -been no
probation or suspensionof sentence except that the circuit judge :
- before whom such defendant may be :so brought shall have the
right, in his discretion, to require the defendant to serve all or a
portion onlv of the sentence. 1mposed '

S.C. Code § 24-21-460 (émgnasis'added). 'The'.'ciréu'it court ﬁay not modify the sentence
rather the eircuit court can only reyoke pai't or all of the seneence. |

‘As-'stat_ed ‘above’-,- the original .:rsentenceshonld'be seen as.concurrent rather than -
consecut.ive; 'Tne ‘circuit'“.‘court clearly? believed it haci"the authority to alter the sentence
from' concUrrent to conSecutive The statute dees not give the judge this »éuthority in a
probatxon revocation hearmg S.C. Code § 24- 21 -460; see also, State v. Warren 392 S.C.
| 235, 238, 708 S.E. 2d 234 235 (Ct. App 2011) ("Generally, a tr1a1 Judge is w1thout ;
authority to _c‘Qnsgder a erlm}nal matter on‘ce the term of court during which Jndgnqent was
, entere‘d'f expires.”)j",_'The‘r'efqre,‘_ the . judge’s sentence for the probation rev'ocation was

controlled by an error of law-and should be reversed. .

1R. 10, 11. 23-24.

2 Judge Addy’s order stated, “Accordingly, whether-any subsequent revocation resulted in
concurrent or consecutive time was at the dlscretlon ofthe judge who handled the
revocation.” R. 36." .



CONCLUSION

For the foregoing reasons Appellant respectfully requests that this Court remand the
case for resentencing.

Respectfully submitted,

Tristan M. Shaffer (SC Bar 77565)
P.O. Box 1027

Chapin, SC 29036

(803) 941-7514
tristan@shafferlawsc.com
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This 25" day of March, 2019.



