STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LEE CIVIL ACTION: 2018CP3100047

Kevin Cox, on behalf of himself and all
others similarly situated,

Plaintiffs, ORDER GRANTING DEFENDANT SOUTH
vs. CAROLINA EDUCATION LOTTERY
South Carolina Education Lottery

ﬁ% ON’S MOTION TO DISMISS
Commission d/b/a South Carolina D

Education Lottery, MAR 26 2019

Defendant. SC COUft of Appea,S

This matter comes before the Court on Defendant South Carolina Education Lottery
Commission’s (“SCEL” or “the Commission”) Motion to Dismiss, which was heard before the
undersigned on July 30, 2018. After carefully reviewing the pleadings, motions, memoranda, and
applicable case law, this Court GRANTS SCEL’s Motion to Dismiss.

FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff alleges he purchased five Mega Millions® lottery tickets on March 25, 2016, and
upon reviewing the tickets that evening, discovered four of them bore duplicate numbers. On
February 20, 2018, Plaintiff filed this lawsuit alleging causes of action against SCEL for unjust
enrichment, breach of contract and/or breach of implied contract, promissory estoppel, and
violations of the Unfair Trade Practices Act. The Complaint does not allege Plaintiff alerted the
retailer or the Commission of the alleged duplication prior to the Mega Millions® drawing, nor does
it allege that Plaintiff exhausted his administrative remedies prior to filing this suit against SCEL. The
SCEL moved to dismiss the suit, arguing in part that Plaintiff (and the putative class members) had
failed to exhaust their administrative remedies prior to filing suit.

Plaintiff filed an Amended Complaint on June 7, 2018, adding a defendant (namely, Intralot,

Inc., the contractor providing equipment and operation of some of SCEL’s lottery games) and a new
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cause of actlon for Neghgence and/or Gross Neghgence agamst that defendant Th1s Court heard

arguments on the Defendants Motlons to Dismiss on July 30, 2018

ANALYSIS

SCEL argues the suit should be dlsmlssed because Plamtlff has not alleged he has exhausted

his admlmstratlve remedles The Court agrees. Under the regulatlons promulgated by the SCEL a

. person. aggneved by an actlon or dec1sron of the Comm1ssmn must first ﬁle a formal written

complalnt Wlth the Commlssmn 'S Executlve Director. See SCEL Complalnt Procedure 1[ A; see also |

S. C Code of Regs § 44- 70(F) If the player 18 dlssatrsﬁed w1th the Execut1ve D1rector s final,
. written dec1sron he must seek a hearmg before the Board. See SCEL Complalnt Procedure 1]1} L-
M; see also S C Code of Regs. § 44 70(F) If the player ﬁnds the Board ] ﬁnal written decision
unpalatable his appeal must be taken to the ALC See S. C Code Ann § 59 150 300(A). Only
| after the ALC rules may the matter be taken to the Circuit Court. Id § 59- 150 300(D) Mr. Cox

did not complete this process. | | |
" The Court recognizes the general rule .that adrnuiistrative remedies must be exhausted absent

cucumstances supportlng an exccptlon to the general rule. Hyde v South Carolma Dept of Mental

Health 314 S.C. 207 209 442 S. E2d 582, 583 (1994); see. also S. C Codc Ann § 1-23- 380 (“A

party who has exhausted all admlmstratlve remedles avallable w1th1n the agency and who is

aggneved by a ﬁnal decrslon ina contested case is entitled to Judlcral review pursuant to thls artlcle :

and Art1cle 1. ”) Plalntlﬂ' argues ‘the Educatlon Lottery statute pernnts but does not mandate, an

' exclusrve adrmmstratlve remedy. Whlle Plamtlff 1s correct that the statute uses perrmsswe rather than '

mandatory language the Supreme Court has prev1ously requlred exhaustlon where there 1s an -

adequate administrate remedy, and where the statute 'dl_d not expressly require it. Hyde, 314 S.C. at

! Plaintiff also filed an Amended Complaint on June 18, 2018, wh1ch appears to be identical to the
one filed on June 7, 2018, and whose 51gnature block bears the date of June 7, 2018.
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209, 442 S.E.2d at 583 (“We find the trialjudge abused his discretion in ﬁnding as a matter of law
that Hyde did not have to exhaust adrmnistrative remedles s1mply because the Whistleblower Statute

does not expressly requlre it.”). Exhaustion 1s requ1red here

Further Mr Cox s fallure to exhaust his admmlstratrve remedles 1s not excused by the

- “futility” exceptlon to the exhaustion requirement South Carohna recognizes exceptions to the

exhaustion of administratlve remedies requ1rement This exceptlon exists When a party demonstrates

that pursuit of admmistrative remedies would be a vain or futile act. Brown V. James 389 S C. 4l |

697.S.E.2d 604 (2010) “Fut111ty, however must be demonstrated by a showmg comparable tothe

administrative agency taking a ‘hard and fast pos1t10n that makes an adverse ruling a certamty ” Id.

at 54, 697 S.E;2d at _611.v The burden of proving futility is on the party seeking to avoid exhausting |

his administrative remedies. See’ Stanton v. T ovi/n of Pawley’s Island, 309 S.C. 126, 128~ 420 S.E.2d

502, 503 (1993) (“Stanton must show that as a matter of law he was not required to exhaust

administrative remedies ”) (emphas1s added) S.C. Self Storage Ass’nv. City of Forest Acres, No

-2007-CP-40- 00316 2010WL9499364 at *8 (S C.Ct Comm PL Hon J. Mlchelle Childs, April 13,

| 2010) (“The Court finds Plaintiffs cannot claim that an exhaustion of admim'strative remedies Would. |

have been in vain or futile because Plaintiffs have not met their 'bu'rden of demonstrating that the
procedures set forth in the challenged Ordmances would .deﬁmtely result in an adverse ruling.”)
(emphasis added) Even if Plaintiff had alleged that the SCEL would reach an adverse result in an
admmistrative reVieW, his complaint does: not allege or show the exhaustion of the entire
administrative process would be futile. This.‘is‘because the ef-ﬁcacy or futility of a multi—llevel
_ administrative process must be viewed as a whole Not until a complainant has elther completed
- each level of the review processl or ‘has proven that each level—lncluding 1ntra-agency appeal and
an appeal to the Adm1n1strative Law Court—would be futile has he exhausted hlS adminlstrative

remedies or excused his failure to do so. See Steele v. Benjamm, 362 S8.C. 66, 606 S.E.2d 499 (Ct.
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App. 2004) (afﬁrming the}tn’al court’s dismissal’ of plaintiff s suit | holding that by failing to appeal

- the agency’ s dec1510n to the ALC, the plamtlff failed to exhaust his admlmstratlve remedres) S. C

‘Dept of Health & Env Control V. Armstrong, 293 S.C. 209 359 S. E2d 302 (Ct. App. 1987) '

N (reversmg a tnal judge who had “determmed that he could pass upon the merits of Armstrong S

ent1t1ement to a pemnt without requlnng Armstrong to complete the admmlstratlve process )

(empha51s added) Booker v. §. C Dept of Correctzons No 2011 CP 10 08774 2013 WL

‘10533559 (S C Ct of Comm. Pleas Hon R Markley Dennls Jr, March 1, 2013) (notmg that 1f

‘an aggrleved party is unsatisfied w1th the -outcome of an 1ntema1 agency gnevance process “the

 final admmlstratlve remedy avarlable to hlm is areview by the South Carolma Adm1n1strat1ve Law-

- Court,” and he “has not exhausted all adm1mstrat1ve remedles unless and until he has completed :

' Step 1 Step:2, and has recelved an admmlstratlve review and dec1s1on by the' ALC ”) of. S.C.
- Code Ann. § 1-23:3 80 (“A party who has exhausted all admlmstratlve remedles avallable within the
agency and who 1S aggneved bya ﬁnal decrsron ina contested case is entltled to Judicial rev1ew )
p (emphas1s added) 2 | |

Furthermore the statutory reqtlirement that aggrieved ticket holders must exhaust the entire

administrative review process apphes equally to 1nd1v1dual clalmants and to putatlve classes of _

claimants. Stated dlfferently, the fact that Mr Cox has asserted this suit as a putat1ve class act10n does

2 Courts of other jurisdictions agree that a person aggneved by an admmlstratlve action must either

complete each step of the administrative process or must show that each step of the process would
be futile. See Johnpoll v. Thomburgh 898 F.2d 849, 850 (2d Cir. 1990) (noting that “animosity by
- one case unit manager is not sufficient to show futility of the entire administrative process”) (emphasis
added); Metz v. Veterinary Examining-Bd., 741 N.W.2d 244, 250-51 (Wis. Ct. App. 2007) (“The
- exhaustion doctrine is typically applied when a party seeks judicial intervention before completing
all the steps in the administrative process. [] The general rule in this situation is that a party must
complete all admlmstratlve proceedmgs before coming into court.”) (cltatlons omitted; emphasrs
added). : :

L70001€dO8LOZ#ASYD - SV31d NOWINOD - 331 - INV 90:01 62 a8 610¢ - @374 ATIVOINOY10313



not. excuse h1m (or the putatlve class members) from the requlrement of exhaustlon The relevant_,'

statutes contain no class exceptlon to the exhaustion, requirement See S C.Code Ann § 59- 150 -300;

id.at §§ 59 150 60 -70(D) -90(A) -230(A) and 240(C) Where ashere a“statute smeamng is clear'

on 1ts face thls court has no nght to 1mpose another meanmg d Peake v. S.C. Dept of Motor'

' 'Vehzcles 375 S. C 589 597 98, 654 SE2d 284 289 (Ct App 2007)

The process by which a tlcket’ holder may ,challenge the Commission’s actions or decisions

is a multi-'st'ep' administrative prdcessi in‘éluding both lintra-agency ‘r‘eview and an .appeal to- ‘-the '

. Admmlstratlve Law Court Mr Cox d1d not even allege that he- has followed the procedures forj:
adxmmstratwe rev1ew and has not presented argument or mformatlon that domg SO would resultinan . -
adverse ruhng at all levels There is nothmg to suggest that the Admmistrative Law Court would not_'
falrly and 1mpart1ally analyze the case. Accordlngly, Plaintlff has not exhausted hlS admlnlstratlve‘

B remedles nor has he met hlS burden to prove the entzrety of the adm1mstrat1ve rev1ew process would

‘be futlle. c

- CONCLUSION

Plaintiff has neither exhausted his administrative remedies nor excused his failure to do so.

Accordingly, the Court concludes the lawsuit must be dismissed ‘Because dismissal of the suit is -

warranted for the foregomg reason, this Court need not rule on the other bases for dlsmlssal
asserted by the SCEL ‘This Court GRANTS SCEL’s Motlon to Dlsmlss

IT IS SO ORDERED

<. . " Hon Kristi F. Curtis, Cirouit Court Judge

February =~ ;2019 "
Sumter, South Carolina .~

1¥0001L€d08L0Z#ISYD - SYA1d NOWWOD - 331~ NV 90:0} SZ 994 6102 - AT 114 ATIVOINONLOTTE .



Casé Caption:

Case Number:

| Type: -

Lee Common Pleas

B

""Kevm Cox VS South Carolma Educatlon Lottery Comm1ssmn »,- .

defendant, et al.

~+2018CP3100047

Order/Dismiséal -

So Orderéd . S

-

s/ Kristi F. Curtis, Circuit Court Judge, No. 2762

"

Electronically signed on 2019-02-23 14:52:47  page 6 of 6
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