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STATEMENT OF ISSUE ON APPEAL

Whether the cou‘rt._erred by denying _appellaﬁt’s motion to withdraw his guilty plea where
the state before the guilty plea promised‘ its only recommendation v;fas concurrent time, and
during the plea proceeding, the solicitor told the judge that the victirn wanted appellant to receive
the maximum sentence, and that she cried every time he talked to her, since appellant would not
~ have pled guilty had he been aware the solicitor would tell the »judge that the victim wanted

appellant to receive the maximum sentence?



STATEMENT OF THE CASE

- Appellant was indicted by the chhland County Grand Jury for the offense of grand
larceny between $2,000 and’ $10,000. Appellant was also 1nd1cted, by the Lexlngton County
. Grand Jury for the offense of p‘ossesfslonof a stolén vehiele hetyve'en ‘$2,000 and.$l0,000. R. 34.

o Appellant ap‘peared-v:on--April 25, 2017 before the Honorable ~Williarn. P. Keesley in
Lexington. Countyv R. 10 — 11. Appellant was represented by Jessica: Sturgrll from Richland -
| County, and Halhe erlm from Lex1ngton County R. ll ‘

Appellant warved venue on the Rlchland charge and he entered pleas of gullty to use of a
vehicle wrthout permission with the intent to deprrve on the R1chland County 1nd1ctment, and he
pled guilty to the Lexington County indictnlent for possession of '5 stolen vehicle hetween $2,000
and $1o,doo. R. 13,11 3-12. . | S |

Solicitor Melani.e. 'Graharn told hthe judge that the:state’s only rec'omrnendation was that

| appellant reeeive Aconcurrent time. R. 20, 11 15-2l. As will be seeninfra, the solicitor also told
the sentencing judge that the yictlm cried every t‘irne she ‘talked to the solicitor becau_se ‘appellant
had allegedly repeated stolen hfrom her, and, that the victim ‘vyanted appellant to're“ee.ive the
rnaximurn sentenee lbr that reason. R.20,1. 19~ 21,1 6. | |

Judge Keesley sentenced appellant to five years imprisonrnent on‘the Lexington County .f

case, and sentenced appellant'to three years imprisonment; coneur:rent‘, on.the,-Richland County
case. R. 28,1l 14-19. Judge Keesleyordered that‘there be.a restitution hearing. 1n the future. R. .
‘, 28, 1.2—29, 1. 7. | - |

Appellant, through counsel, on May 5 2017, ﬁled a motion to w1thdraw the plea or, in -

the alternat1ve ‘reconsider the sentence: -R. 31 32 A hearrng on the motlon Was held on June -

8 2017 before the Honorable Wllllam P. Keesley Jessica Sturglll and Hallie M Willm both



appeared as appellant’s counsel. Melanie Graham and Lamar Fylall were th¢ assistant sol~icitqfs.
R L.

Defense couﬁsel Sturgill told the judge that she was not aware that the solicitor was going
to tell the judge the Vic.tim “wanted a significant amount of time.” Defense counsel said she was
alsb unaware the staté was going to allege appell"ant had st:olen items from the same victim on
other occasions. Counsel argued if she had known;these allegations were going to be put before
the sentencing judge.,. éhe would ha\;e investigatéd tﬁem and tried to offer evidence in mitigation.
R4,1.4-519 |

: Assistant Solicitor Gra‘ha"m~ agreed “this would be'a straight up plea.” She told the judge
she kept her prdmise in not asking for a sbeciﬁc amodnt of time, and she argued that she had the
right to convey the victim’s s’¢ntencing wishes to the judge. R.6,1.1-7,1. 11.

Defense couﬁsel Sturgill said that she knewv the victim had the right' to speak but she did
niot know.speciflcally in.this _éase that the state was éoing to allege appellant had stolen from the
. victims on priof occasions, and her desire for a maxi@um sehtence.‘ 'R. 7, 1.. 13 -8, 1. 7. Defense
alleged appellant did not make a knowing and voluntary plea because he was not aware this
information was going to be conveyed to the sentéﬁcing judge. The judge tookv the matter under
adviserrient. R.8,11.2-19.

Thatié'ame déy, Jﬁ'ne v8,’2017,v the sentgncing judge iséued a one page ordef rdénying the
motion to.w_ithdraw the plea, ﬁndin;g an “insufficient reason” to‘ grant such relief. R. 33. This

appeal follows.



"+ . STANDARD OF REVIEW

o A guilty plea may not be aecepted unless it is V'olnntarily entered with the understanding

of the nature and consequences of the charge and the plea. Bradv v. United States 397 U.S. 742

| (1970) State v. Armstrong 263 S.C. 594 211 S E 2d 889 (1975)

When a motion to w1thdraw the plea is made after- sentencrng, granting or refusal of the o

' motlon is w1th1n the discretion of the trial Judge See State V. Lambert 266 S C 574 225 S.E.2d

340 (1976) State v, Cantrell, 250 §.C. 376,158 S. E2d 189 (1967)



ARGUMENT

The court erred by denying appellant’s motion to withdraw his ouilty plea where the state

before the guilty plea promised its only recommendation was concurrent time, and during the

plea proceeding. the solicitor told the judge that the victim wanted appellant to receive the

maximum sentence, and that she cried every time he talked to her, since appellant would not

have pled guilty had he been aware the solicifbr would tell the judge that the victim wanted

anpellapt to r‘ec.eivé the maximum sqnteﬁqe :
Relevant Facts .
| As seen,.defense counsel infor‘med.épp.éll'aﬁt thét the étate’s only recommenciétion would

be that he rec'eive- concurrent _time‘. AHowev'er, at '.the time Qf the .guilt_y plea, the solicitor
conveyed to the judge that the victim wanted t’he} vmaxifrium sentence. The solicitor élso told the
sentencing judge that ‘appellant and his girlvlfrienc_i were Hving with her, and that he had stolen
other items from»her. Appellant alIegedly tgld her n;t to go to law enforcement about the thefts.
Moreover, the ~-yictim’s automobile. was darhag‘ed By appellant. R. 20, 1. 19 — 21, 1. 23. The
victim was pﬁrbortédlyﬁ SO traumgtizéd,by appe%llant’s actions that Asvhve could not stop crying wheﬁ
- she talked fo the solicitor. | | |
Appellant did receive chcurrent ti>m4e totaling five years, which both defense attorneys
- agreed was the result of thé'victim wanﬁng the maximum 'sentence‘, and the aggravating evidence
of appéllant havipg stolen from the victim in the paét, aﬁd the victim impagt evidence that the

victim was so traumatized she cried every time éhe talked with the solicitor about these cases.



Discussion

A guilty. plea may not be accepted uniess it is {/cluntarily entered with the understanding

of the nature and- consequences of the charge and the plea. Bradv V. United States 397 U.S. 742

(1970) State v. Armstrong, 263 s C. 594, 211 S.E.2d 889 (1975)

"~ When a motron to w1thdraw the plea is made after sentencmg, grantrng or refusal of the

motion is w1th1n the discretlon of the trial Judge See State v. Lambert 266 S C. 574, 225 S.E.2d

340 (1976) State \A Cantrell 250 S.C. 376, 158 S, E 2d 189 (1967)

Here, the sol1crtor promised to only tell the judge the state’s sentencing recommendation
was for apbellant to receive concurrent time; Yet, the SOlicith added that appellant allegedly had -
stolen froin the same fragile victim 'on other occasions, and he told her not to renort‘these thefts
to law enforcement. |

The sdlicitor also told the sentencing judge that the. Victim was so traurnatized that she_.
cried every time she talked to the solicitor ahout these cases. These Were material factors that
appellant did not think would-be brought to the attenti_cn of the sentencing judge, or he.'wou:id not
~ have pled guilty. The. state vinjec_ted'”highly prejudicial material game changing prejudicial

information into the plea that appellant' did not kncw wculd be alleged-. The_ sentencing court |
respectfully abused its discretion under the unusual facts of this cas'e by »den.ying appellant’s -

motion to Wlthdraw his gullty plea. See Jordan v. State 297 S. C 52, 374 S. E 2d 683 (1988);

‘State v. Lambert, 266 S. C 574, 225 SE2d 340 (1976) State V. Cantrell 250 S. C 376 158

S.E.2d 189 (1967).



CONCLUSION

By reason of the foregoing arguments, appel_lant"s guilty plea Zshould be vacated, and this
case remanded for new trials in Richland and Lexington Counties.
~ Robert M. Dudek " -
. Chief Appellate Defender

ATTORNEY FOR APPELLANT

‘This 31st day of May, 2018.
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PETITION TO BE RELIEVED AS COUNSEL

Counsel for Jimmy 'Odel Kampe states:

L. He is- Chief Appellate Defender for the South Carolma Ofﬁce of Appellate
Defense, and was appointed to represent appellant '

2. He has réviewed the record of appellant s guilty plea, and motion to withdraw the
plea before Judge William P. Keesley, which were held on April 25, 2017 and June 8, 2017,
and, in his opinion, the appeal is without legal merit sufficient to warrant a new trial. :

3. -He' has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967),
briefed an arguable legal issue which arose durmg the course of the trial.

WHEREFORE He asks the. Court to reheve him as counsel for Jimmy Ode‘l Kanipe.

L

i I Respecttully Submltted ,’
| S |

; - :

Robert M. 'Dudek _ ‘
Chief Appellate Defender .
- ATTORNEY FOR APPELLANT .
This 31st day ofMay, 2018 S S ‘
l

- : . :
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. The under51gned hereby certifies that a true copy of the Anders Brlef of Appellant and
Designation of Matter in the above referenced case has been served upon J. Benjamin Aplin,
Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC
29201; and a copy of the Anders Brief of Appellant and Designation of Matter have been served
on Jimmy Odel Kanipe, 324252, at Kershaw Correctional Institution, 4848 Gold Mine nghway,

_ Kershaw SC 29067-8069, this 31st day of May, 2018. _
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this 31st day of May, 2018.
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